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PEEFACE. 


In  presenting  the  first  /olome  of  this  series  of  the  ^'  Pennsjl- 
yania  State  Beports''  to  the  profession,  it  is  perhaps  proper  for 
me  to  state,  that  bj  the  decease  of  mj  highly  esteemed  predeces- 
sor, Jambs  Hepburn,  Esq.,  the  task  of  completing  what  he  had 
already  begim,  devolved  upon  me,  in  the  midst  of  numerous 
business  and  professional  engagements  previouslj  assumed.  In 
consequence  of  which  I  have  not  been  able  to  bestow  as  much 
time  and  labour  upon  the  preparation  of  this  volume  as  I  other- 
wise would  have  done,  without  delaying  unreasonably  its  publica- 
tion. The  matter  embraced  in  the  first  one  hundred  and  eighty- 
two  pages  of  the  present  book,  with  the  exception  of  three  cases, 
was  prepared  by  Mr.  Hepburn,  to  whose  executor,  Hon.  A.  Y. 
Paesons,  I  am  under  obligations  for  his  aid  and  counsel  in  arrang- 
ing that  matter  for  the  press. 

To  the  Judges  of  the  Supreme  Court  respectively,  and  to  many 
gentlemen  of  the  bar,  I  am  greatly  indebted  for  many  kind  and 
valuable  suggestions  in  regard  to  the  Reports,  and  especially  to 
F.  C.  Brightly,  Esq.,  of  the  Philadelphia  bar,  whose  kindness 
and  courtesy  I  take  pleasure  in  acknowledging. 

It  will  be  t^he  aim  of  the  Reporter  to  make  the  work  a  ocrrect 
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17  PREFACE. 

and  faithful  record  of  the  adjudications  of  the  highest  judicial 
tribunal  of  our  Commonwealth,  and,  bj  diligent  attention  and 
patient  labour,  endeavour  to  render  it  useful  and  acceptable  to 
the  profession. 

In  striving  to  attain  these  objects  he  solicits  the  co-operation 
of  the  judiciary  and  the  bar,  through  their  advice  and  sugges- 
tions; and,  relying  upon  their  characteristic  magnanimity,  he 
hopes  for  their  indulgence  and  forbearance  for  the  errors  and 
defects  the  work  may  contain. 

J.  C. 

Philadilphia,  May  lat,  1856. 
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•    Chief  Justice. 


»  Justices. 


Thomas  E.  Frakeldt,  Esq.,  Attorney-Oeneral. 


*  Mr.  Jastice  Woodw abd  was  prevented  by  nckness  from  sitting  at  Pitts- 
trorghy  daring  the  month  of  October,  and  part  of  NoTember,  1855. 
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THE   SUPREME    COUBT 

PBNSSTLTANIA. 

MIDDLB  DISTRIOS^^HABBZBBUSfi  1855. 


Beale  t^r^w  The  Common  wealth. 

The  l&w  do6«  not  reqtibe  tii«t  .tiie  (mUJi  tdminbiiered  to  jurors  in  orimiiud 

yM8  shall  be  Ml  feHfa  ontheieoovd. 

WhentheiMoidmAeaii^iakiimfivMiye^flMse  ttti ''Ihe  jomra^neie  duW 
impamialM,  owotn,  or  aftimed,  sMMoiirelt!^,  to  try  the  fftiUtor  innooeAoe  ot 
the  defendimt^  oC  the^hftrge  whereof  he  stands  inaiotodr  ffdd^  .^at  there  is 
nothing  on  the  record  that  anthonies  -ttie  inference  that  an  iUegal  ogth  was 
administered^  and  thal^  the  ptesnmption  is,  that  it  was  adminmtwed  in  legal 

fOTVBU 

OnacoiDnQtionibr  rape  the  prisoner  was  ^entoaeed  io  imprisonment  at 
kard  labour:  Edd,  that  this  sentenoe  was  errpneooSy  and  the  record  was 
ordered  to  be  remitted,  that  the  Court  below  may  substitute  for  **  imprisonment 
at  hard  labour,''  '^^t^Mrtfte  er  soUtoiy  cenilnemeiit  at  labour/^  as  the  law 
leouiTes. 

This  Ooorti  en  reversal  ift  a^ujlgmeat  in  a^ttimina}  ease  fei  error  in  4» 
sentence,  hat  power  to  pass  suoh  sentence  as  the  Court  below  oipght  to  ha?e 
l^assed,  and  to  remit  the  record  for  forther  proceedings,  jn  conformity  to  the 
judgnnnt  of  this  Court 

Brbob  to  the  doiirt  6f  Ojer  and  TornunBriattd  Qoarler  Sesaioni 
of  PhUadefyhia  amnty. 

On  the  27th  OottAer,  l€fi4,dn  the  Omirt  of  Ojer  aad  Terminer 
for  the  city  and. county  of  fhiladelphift,  the  plaintiff  in  enror  waa 
found  gn^  of  a  rape  iq>on  Naroiaea  Hmmeline  Hndpe.  A  new 
trial  was  rttnaed  iAth  NoTomber,  1864,  and  on  the  S84h  NoTember 
the  defenduttrwaa  aentenoed,  as  stated  beloir.  Chu  the  22d  March, 
1865,  he  i«pplied  to  this  Court  tor  a  wsit  of  enror,  which  waa 
allowed  on  «»eeial«oaii8e  ahown. 

(11) 
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12  SUPREME  COURT  IBarrisburg 

[Baale  v.  The  Commonwealth.] 

In  the  trial  of  the  case  below  the  record  states  that  the  jury 
were  sworn  to  ^'  trr  the  goilt  or  innocence  of  the  defendant  of 
the  charge  whereof  he  stands  indicted;"  and  upon  his  conviction 
the  Court  adjadeed  him  to  ^^nnderffo  imprisonment  at  hard  labour 
in  the  Philadelptiia  county  prison  for  the  term  of  four  years  and 
six  calendar  months ;  that  he  be  fed  and  clothed  and  otherwise 
treated  as  the  law  directs." 

The  exceptions  taken  were,  1st,  to  the  arraignment  of  the  pri- 
soner,  which  does  not  appear  to  have  been  pressed  or  considered 
by  the  Court. 

2d.  Because  it  appears  by  the  record  that  the  jury  by  whom 
the  plaintiff  in  error  was  tried  were  sworn  or  affirmed  ^'  to  try  the 
guilt  or  innocence  of  the  defendantj"  instead  of  tvett  and  truly  to 
try  the  ^^  issue  joined  between  the  Commonwealth  of  Pennsylvania 
and  the  prisoner  at  the  bar,  and  a  true  verdict  give  according  to 
the  evidence." 

8d.  That  the  sentence  was  ille^ :  1st,  because  it  condemned 
the  defendant  to  hard  labour,  which  the  law  does  not  authorize. 
2d.  Becatse  it  did  not  condemn  him  to  solitary  imprisonment  at 
labour,  which  the  law  authorized  and  required  if  the  conviction 
was  legaL 

4th.  General  errors. 

D.  P.  Broum^  for  plamtiff  in  error,  cited  Archbold  198,  1 
Cfhitiy  O.  Law  747,  showing  the  s^ctness  required  in  criminal 
proceedings;  and  then  proceeded  to  consider  the  exceptions. 

1st.  An  oath  cannot  be  changed  or  departed  from,  except  by 
Act  of  Parliament :  2  Ooke*8  Imt.  479 ;  8  Inst.  165 ;  1  Buletrode's 
Jtep.  198 ;  Viner'a  Abr.  "  Oath,"  48 ;  17  &r.  ^  JB.  193.  "  The 
form  of  a  juror's  oath  prescribed  by  law  solemnly  points  his  con- 
science to  the  evidence  as  the  only  legitimate  foundation  of  his 
verdict."  Its  language  is,  "You  do  swear  that  you  wUl  well 
and  truly  try  the  teem  joined  and  true  deliverance  make,**  &c., 
"  and  a  true  verdict  give  according  to  the  evidence,  so  help  you 
Ood^' :  2  Sale  293;  1  Oh&ty  561;  ST.  Bep.  818;  Oro.O.  a  8; 
1  Archb.  162;  4  Black.  O.  854;  Hargrave  8.  T.  723,  724,  737. 
The  words  "well,"  "truly,"  "try,"  "issue  joined,"  "true  deliver- 
ance,"  "according  to  the  evidence,"  have  each,  in  this  connexion, 
their  special  signification ;  and  as  the  oath  cannot  be  changed,  it 
is  vital  and  essential  in  every  part. 

2d.  The  oal^  administered  m  the  case,  to  try  ^  guiU  or  inno- 
cence of  the  defendant,  was  wholly  unauthorized ;  it  was  not  the 
issue.  The  jury  might  not  be  able  to  find  a  man  innocent,  and 
yet  it  may  be  ought  not  to  find  him  guilty.  The  verdict  rendered 
must  be  guilty  or  not  guilty.  But  the  words,  "  a  true  verdict  give 
according  to  the  evi£nce^**  are  entirely  omitted,  and  this  tiJces 
the  very  life  and  soul  out  of  the  oath :  2  Cheen'e  loum  Bep.  285, 
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1866.]  OF  PENNSYLVANIA.  18 

[Beak  9.  The  Commonwealih.] 

Harmon  v.  State.  As  the  record  stands  so  must  it  ever  remain, 
it  cannot  now  be  altered :  Co.  Litt.  260 ;  4  Bep.  62 ;  10  Yerger 
642 ;  State  r.  Harrison,  1  Arehb.  186,  and  note ;  2  Archb.  Preet^ 
dents  172 ;  2  ffawk.  (7.  48;  6  Barr  886. 

3d.  The  Act  1  July,  1829,  reanires  that  "  Every  person  con- 
victed shall  be  sentenced  to  unaergo  imprisonment,  and  be  kept 
in  separate  or  solitary  confinement  at  labour."  Neither  the  judg- 
ment rendered,  nor  the  record,  shows  such  sentence  as  the  law  re- 
quires. It  must  not  be  simply  imprisonment,  nor  imprisonment  at 
hard  labour ;  the  Act  must  be  strictly  pursued,  nor  can  the  sentence 
be  amended:  Archb.  Precedents  172;  2  Mawk.  C.  48;  RueseU 
^  Rylandj  68;  1  MauU  ^  Sdw.  442 ;  10  Yerger  644. 

The  sentence  is  not  the  determination  of  the  Court,  but  an 
announcement  by  the  Court  of  the  punishment  provided  by  law : 
1  Arehh.  180 ;  Bum'e  Justice, title  "Judgment,"  16 ;  1  Chitty  701. 

If  the  punishment  be  greater  or  less  than  the  limitation  fixed 
by  law,  it  is  a  nullity.  When  the  law  appoints  a  particular  judg- 
ment for  an  ofience,  the  Court  cannot  alter  it:  4  Mod.  896; 
Shower's  Pari  Cases  129. 

Where  the  Court  below  has  passed  an  illegal  judgment,  the 
higher  Court  will  revise  it  and  refuse  to  send  it  back  to  be  amended, 
and  will  discharge  the  prisoner :  Bex  et  Regina  v.  Wolcot,  4  Mod. 
895 ;  Shower's  Cases  129 ;  Rex  v.  Ellis,  5  Bam.  ^  Cress.  895 ; 
and  see  1  Bam.  ^  Cress.  711 ;  Rex  v.  Bourne  et  al.y  7  Ad.  ^  Ell. 
68 ;  Silversides  v.  Reg.  2  Q^aie  ^  2>.  617.  See  also  Kromer  v. 
Commonwealth,  8  Bin.  677. 

Where  defendant  was  sentenced  to  three  years  hard  labour  (and 
ihe  hard  labour  was  legally  no  part  of  the  sentence),  and  had 
been  imprisoned  nine  montlis  under  it,  the  judgment  was  reversed 
and  the  prisoner  discharged:  8  Barr  226. 

The  21st  section  of  Act  of  16th  June,  1886,  will  not  allow  a  modi^ 
fication  of  the  judgment;  but  supposing  it  should,  it  can  only  be 
where  the  error  is  in  the  judgment  alone;  but  when  an  erroneous 
judgment  is  founded  upon  erroneous  proceedings,  the  modification 
of  the  judment  cannot  repair  the  proceedings,  nor  the  sentence 
be  sustained  upon  an  illegal  verdict.  It  is  to  the  judgment  the 
writ  of  error  issues,  and  this  is  to  be  tested  by  the  record.  The 
sentence  cannot  be  right  if  the  record  is  wron^,  though  the 
judgment  may  be  wrong  even  if  the  prior  record  is  right ;  and 
neither  here  nor  in  England  can  you  restore  a  defective  oath, 
indictment,  or  verdict,  by  modifying  the  sentence  based  upon 
them. 

This  case  in  England  would  be  reversed  on  the  second  exception, 
on  the  ground  that  no  sentence  could  be  pronounced ;  and  there  is 
no  case  to  be  found  in  which  the  Court  below  had  no  legal  right 
to  pronounce  (my  sentence  in  which  the  record  has  been  remitted 
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14  SUflUEMS  CCHJBT  [Sarri$burff 

or  the  8«iit0D0e  nuxMed^  The  omnml  oompared  the  Englisfa 
mutate  of  11  k  12  Vict,  c*  78,  seot  5,.  with  owt  etstnte  <^  16 
June^  1886 ;  but  denied  tfaftty  under  the  latter,  this  Court  could 
disregard  the  defects  excepted  to^  or  that  they  eould  affirm,  mo<Uf  j, 
or  remit  tiie  feeord ;  ana  examiiied  the  cases  Daniel  v.  Common- 
wealth, 7  Barr  817;  Clellaus  i^  CommonweaMi,  8  Barr  228; 
Dunn  -v.  Commonwealdi,  6  Barr  884 ;  Drew  v.  Commonwealth, 
1  Wh.  279.  In  England,  where  the  defendant  can  edier  bail  upon 
appeal  after  conviction,  the  available  sentence  is  pronounced  in 
tiie  superior  Court,  and  no  punishment  is  suffered  in  the  mean  time  ; 
but  here  there  is  no  bail  after  conviction,  and  the  sentence  goes 
forthwith  into  effect.  The  modification  of  a  sentence  in  England 
maj  work  no  harm  to  the  defendant ;  here  it  would  divide  the 
sentence  into  two  branches ;  under  the  first  he  is  imprisoned,  say 
half  the  time,  at  hard  labour;  under  the  second,  the  ot?ier  halfj  to 
solitary  confinement.    Will  this  Court  sustain  such  an  anomaly? 

W.  B.  Beedy  District  Attorney,  and  W.  B.  Manny  for  the  Com- 
monwealth.— The  form  of  the  record  in  this  case  was  specially 
directed  by  Judge  Kino,  holding  an  Oyer  and  Terminer  in  1848, 
and  since  that  time  has  been  the  invariable  form  in  the  county  of 
Philadelphia.  There  are  no  less  than  fifteen  convicts  of  homicide 
alone,  not  to  speak  of  other  crimes,  now  in  the  penitentiary,  the 
records  of  whose  convictions  are  precwely  as  this  is.  The  entry  in 
this  case  is  that  the  jurors  "were  duly  impannelled,  swam^  or 
affirmed^  to  try  the  guilt  or  innocence  of  the  defendant,  of  tlie  charge 
whereqfhe  stanA  indicted. "  The  record  is  never  meant  to  show  the 
precise  form  in  words  of  the  oath  administered,  and  does  not  com* 
prise  a  direct  reference  to  the  evidence,  that  being  implied ;  and 
there  is  no  substantial  variance  between  the  record  and  the  oath 
administered^  The  mere  omission  of  the  words  "  according  to  the 
evidence,"  would  not  be  error.  It  is  sanctioned  by  the  general 
pactice  of  the  state  (and  the  covnsel  named  some  thirty  coantiee 
m  which  this  was  the  practice),  and  the  only  precedent  in  which 
the  words  are  inserted  in  Pennsylvania,  is  to  be  found  in  the  case  of 
Commonwealth  v.  Harris  Bell,  in  Wayne  county,  tried  for  murder 
in  1847 ;  and  cited  several  cases  e^diibiting  peculiarities  in  the 
record  as  to  the  mode  of  swearing,  but  all  omitting  the  words 
"  according  to  the  evidence."  In  neither  of  these  cases  had  there 
been  any  revision  of  the  records,  and  this  was  attempted  in  but  one 
of  them.  If  a  witness  is  said  to  be  swom^  he  is  presumed  to  be 
sworn  according  to  law :  10  Harris  858 ;  and  see  Jewell's  Case,  10 
Harris  98,  and  6  Bin.  804.  In  Hamilton  v.  The  Commonwealth, 
4  Harris  129,  the  record  of  the  oath  was  in  the  words,  ^'  who  upon 
their  oaths  and  affirmations  respectively  do  say,"  without  other 
words ;  yet  no  allusion  was  made  in  the  errors  assigned  as  to  the 
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1866-}  OF  PHNNSOrLYAKIA.  U 

BwemBg  of  the  Jozy,  »d  ike  jud^ooent  WM  reyexsed  on  entirely 
different  groimds. 

There  ia  no  fbrai  of  oath  for  jurors  in  enminal  cases  prescribed 
by  atatnte  in  PennsTlvania, 

In  Haneman  v.  The  State,  2  Gtreen^a  Iwa  Rep.  285,  where  a 
eommon  law  form  was  used,  it  was  held  erroneous,  because  the 
ttatuU  prescribed  a  different  form. 

The  reoitA  of  the  reoord  never  oorrespond  to  the  forms  in  the 
books.  See  4  BlaehsUme'i  Appendixj  Orown  Circuit  Companion^ 
pp.  91,  92,  in  which  they  differ  as  widely  as  in  this  case — in  one 
Ub.  87),  afanost  identical*  And  see  The  State  v.  Christmas,  4 
I>ev.  ^  BaUhj  410. 

The  Court  always  presumes  that  the  proceeding  as  shown  by 
the  record  of  a  Court  of  supreme  original  jurisdiction,  as  regards 
form  and  manner,  are  correct :  State  v.  Yienkaugh,2  Sawk$,  431 ; 
State  n.  Leabom,  4  Dev.  306. .  It  is  enough  that  the  record  be 
certain  to  a  certain  intent  th  general  It  is  not  necessary  that  it 
be  certain  to  a  certain  intent  in  partieular,  A  substantial  error 
must  be  shown,  to  reverse  a  judgment  in  a  criminal  case. 

But  a  trial  on  the  merits,  on  a  plea  voluntarily  pleaded,  and  his 
taking  the  chance  of  a  verdict  in  his  favour,  conclude  the  prisoner : 
Commonweakkn.  Immell,  6  Bm.  404 ;  Ghreene  285 ;  9  Mae^  107. 
In  our  Courts  but  one  rule  has  prevailed,  the  BpirU  of  the  Act  of 
1814,  and  the  decision  in  the  Commonwealth  v.  Immell,  being  car- 
ried out,  though  in  terms  the  Act  applies  only  to  '^  drawing,  sum- 
moning, or  returning  any  juror  or  panel  of  jurors :''  Commonwealth 
V.  Richard  Smith,  in  1816,  2  8er.  ^  It.  301.  Where  the  prisoner 
took  no  exception,  but  went  on  to  trial  on  the  plea  of  not  guilty, 
the  Act  was  held  to  cure  all  defects  alleged  as  error  in  the  case ; 
and  so  Commonwealth  v.  Cbauncy,  2  Ashmead  103 ;  Common- 
wealth V.  Dyott,  5  Whm-.  67 ;  Burton  v.  Ehrlich,  3  ffarri$  236 ; 
Commonwealth  v.  Flanagan,  7  W.  ^  S.  422. 

84.  If  a  clerical  or  even  judicial  error  were  apparent  in  the  sen- 
tence, the  duty  of  this  Court  is  to  modify  and  correct  it :  Common- 
wealth tf.  Prew,  1  Whar.  280 ;  CuUins  v.  Commonwealth,  8  Barr 
223 ;  Daniels  v.  Commonwealth,  7  Barr  317 ;  Miles  v.  Common- 
wealth, 1  Harris  635 ;  Jewell  v.  Commonwealth,  10  Sarrig  101. 

See  additional  authorities  as  to  the  form  of  the  oath  administered 
to  the  jury  as  e^^hibited  in  the  records :  4  Black.  Com.  Ill,  ^'  Mur- 
der ;"  Crown  Circuk  Companion,  pp.  91,  92,  conviction  for  keep- 
ing a  disorderly  house;  ^vhVs  Crown  Cireuit  Companion,  87, 
<*  Bobbery." 

B.  P.  Brown,  in  reply. — That  "  writs  of  error  should  not  be 
allowed  merely  for  the  sake  of  reversing  a  judgment,  when  the 
merits  have  been  fairly  tried,"  is  plain;  but  how  are  we  to  know 
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16  SUPREME  COURT  IHarriibury 

[Baale  v.  The  Oommonwaalih.] 

that  the  meritB  have  been  furly,  that  is,  legally ^  tried,  but  by 
recourse  to  the  record  to  ascertain  the  legaUtj  of  the  proceedings? 

How  does  it  appear  that  the  form  of  this  record  was  speciallj 
directed  bj  Judse  EiNe  in  1848  ?  or  what  if  it  did  so  appear  ?  or 
that  there  are  fifteen  cases  of  homicide  in  the  penitentiary,  the 
records  of  which  are  precisely  like  it  ?  If  it  did  appear,  one  error 
cannot  be  justified  by  showing  fifteen  others. 

The  record  shows  a  different  issue  and  a  different  oAh  from  those 
known  to  the  law ;  and  if  not  required  to  show  the  precise  form  of 
the  oath,  it  must  net  show,  that  in  form  and  in  substance  too,  it 
was  wrong ;  and  the  record  of  a  case  essentially  wrong  cannot  be 
cured  by  implication  or  intendment. 

There  is  in  this  case  an  exclusion  of  the  eyidence  and  a  creation 
of  an  issue  never  joined. 

If  it  did  appear  that  the  words,  '^  according  to  the  evidence,'' 
had  been  omitted  in  several  cases,  it  would  not  affect  the  question. 
The  question  may  not  have  been  made ;  and  they  are  found  in  the 
record  of  the  Commonwealth  v.  Harris  Bell,  tried  in  1847. 

No  record  whioh^presents  the  issue  of  ^^  guilty  or  innocent,"  can 
be  found  anywhere,  and  therein  is  a  substantial  differ^ice  from  the 
issue  required  by  law.  It  matters  not  whether  the  oath  be  pre- 
scribed by  common  law  or  by  statute.  If  by  statute,  its  directions 
must  be  pursued;  if  no  statute,  the  common  law  must  be  our 
guide :  2  Chreen'e  lewa  Rep.  285. 

But  it  is  said  that  ^^  if  the  jury  were  sworn  in  the  words  of  the 
record,  a  trial  on  the  merits,  voluntary  plea,  and  taking  the  chance 
of  a  verdict,  conclude  the  prisoner." 

If  this  were  the  law  it  would  give  validity  to  a  worthless  indict- 
ment, to  lynch  law,  to  anything  most  foreign  and  adverse  to  the 
principles  oi  humanity  and  justice ;  and  a  defendant,  put  upon  his 
trial — it  matters  not  how — never  can  revise  or  reverse  the  juc^ 
ment. 

Defective  indictments  are  not  cured  by  verdict :  4  Blaeh.  Com. 
875.  The  Act  of  1814  does  not  make  a  trial  on  the  merits  a 
waiver  of  all  errors  like  this ;  it  actually  excludes  this  conclusion, 
and  by  pointing  out  what  shall  be  oonsioered  waived,  implies  more 
clearly  what  shall  not  be  waived. 

The  Act  directs  that  ^'  the  trial  shall  be  a  waiver  of  all  errors 
and  defects  appertaining  to  the  said  precept,  venire^  drawing, 
summoning,  and  returning  of  jurors."  No  exception  is  taken  to 
any  matter  cured  by  the  Act. 

The  cases  cited  by  the  District  Attorney  are  decisions  upon 
questions,  the  waiver  of  which  are  authorised  by  the  statute,  and 
have  no  application  to  those  here  excepted  to. 

The  followinff^  opinions  were  delivered. 

Woodward,  J.-r This  writ  of  error  was  allowed  for  the  purpose 
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[Beale  v.  The  Commonweal^.] 

of  raising  but  two  qnestions,  the  first  of  which  is,  Does  it  suffi- 
ciently appear  from  the  record  that  the  jury  were  duly  sworn  or 
affirmed? 

We  hare  no  statute  that  prescribes  the  form  of  the  juror's  oath 
in  criminal  cases;  but  in  capital  cases,  and  in  cases  that  ever 
were  capital  in  Pennsylvania,  we  have  retained  the  common  law 
form  of  oath,  which  is  as  follows :  ^^  Tau  do  swear  that  you  untt 
well  and  truly  try^  and  true  deliverance  make  between  the  Com- 
monwealth and  the  prisoner  at  the  bar  whom  you  shall  have  in 
charge^  and  a  true  verdict  give  according  to  the  evidence :  so  help 

Jou  God"  This  js  the  oath  that  ought  to  have  been  administered 
ere,  for  the  offence  charged  was  rape,  and  anciently  it  waspunish- 
able  with  death,  both  in  England  and  Pennsylvania.  Were  we 
free  to  resort  to  presumptions  and  to  evidence  deJwrs  the  record, 
it  is  most  likely  the  fact  could  be  established  beyond  controversy 
that  the  jury  were  sworn  in  the  very  words  of  the  above  oath ;  but 
sitting  as  a  Court  of  review  we  can  know  nothing  of  the  facts  that 
transpired  at  the  trial  except  what  we  learn  from  the  record,  and 
therefore  the  question  now  to  be  decided  is  not  the  general  one, 
whether  that  oath  was  in  point  of  &ct  administered,  but  the  more 
special  one  whether  the  record  proves  that  it  was. 

The  record  informs  us  that  on  tie  24th  of  October,  1854,  the 
defendant  beins  present  in  Court  and  having  been  arraigned  and 
pleaded  not  guilty,  a  jury  was  called,  examined  by  the  Court  and 
chosen  bv  the  defendant,  and  (after  naming  them)  are  dul^  im* 
pannelleoC  sworn,  or  affirmed,  respectively  to  try  the  guilt  or  inno- 
cence of  the  defendant  of  the  charge  whereof  he  stands  indicted, 
and  are  placed  in  charge  of  the  Courtis  officers." 

This  is  a  succinct  narrative  of  what  was  done,  without  profees- 
mg  to  detail  the  formularies.  We  are  not  told  how  the  defendant 
was  arraigned,  how  the  jury  were  examined,  nor  how  they  were 
sworn.  Tne  general  purpose  or  object  of  calling  and  swearing 
them  is  described — ^to  try  the  guilt  or  innocence  m  the  defendant 
—and  truly  described ;  for  the  very  question  submitted  to  the  jury 
was,  Is  the  defendant  guilty  or  not  guilty  of  the  charge  whereof 
he  stands  indicted  ?  but  the  oath  is  not  set  out,  either  in  form  or 
substance.  Nor  is  it  usual  to  set  forth  the  oath  of  the  jurors  in 
criminal  records.  The  precedents,  both  English  and  American, 
have  been  examined  in  vain  for  an  instance.  I  suppose  the  form 
of  record  which  is  found  in  the  Appendix  to  the  4th  volume  of 
Blackstone  is  as  high  evidence  of  the  law  of  records  in  criminal 
cases  as  any  precedent  that  can  be  found ;  and  that  does  not  set 
fSmrth  the  oath  administered  to  the  jurors,  but  says,  in  the  same  histo- 
rical manner  of  this  record,  that  they  were  ^^  sworn  to  speak  the  truth 
qf  and  concerning  the  premises."  So  in  the  cases  cited  by  counsel 
from  thirty-six  different  counties  in  our  own  state,  the  records  do 
not,  in  a  single  instance,  set  forth  the  oath  as  administered,  and 
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they  exhibit  considerable  diversity  in  tbe  mode  of  announcing  the 
fact  that  an  oath  was  administered.  In  most  of  them  the  entry  is 
simply,  Sworn  or  affirmed ;  in  one  the  English  form  is  followed-^ 
*'  sworn  to  speak  the  truth  of  and  concerning  the  premises ;"  in 
another,  ^^  sworn  to  try  the  issue  aforesaid ; '  in  another,  ^^  well 
and  truly  to  try,  and  true  deliverance  make  between  the  Common- 
wealth imd  the  prisoner  at  the  bar;"  but  none  of  them  detail  the 
oath,  nor  even  allege  that  the  jury  were  duh/  sworn.  These  diverr* 
sities  relate  not  to  the  body  of  the  oath — ^that  hss  been  uniformly 
the  same — ^but  to  liie  mode  of  dodceting  the  Sekct  that  an  oath  w^ 
administered.  And  such  a  number  of  cases  occurring  in  every  pari 
of  the  state,  and  und^  the  eyes  of  a  great  varietv  of  learned  judges 
and  counsel,  are  high  evidence  of  the  law.  The  uniformitv  Kitk 
which  the  records  show  that  the  jury  were  sworn  proves  that  wji 
are  to  look  to  them  for  that  fact,  ithiJst  the  diversity  of  phrase  in 
which  they  announce  the  fiftct,  proves  that  we  are  not  to. look  to 
them  for  the  form  of  the  oaUu 

How  then  are  we  to  get  at  the  form  oi  the  oath  as  actually  a^ 
ministered  ?  By  taking  the  form  prescribed  by  the  common  laWt 
and  applying  the  maxims  that  belong  to  judicial  recoi:ds — ^that  aU 
things  are  presumed  to  be  rightly  done  where  the  contrary  doth 
not  appear— -and  that  judiciil  records  are  to  be  received  for 
verity. 

Because  the  kw  enjoined  au  oath  in  the  form  I  have  stated, 
and  because  the  record  says  the  jurv  were  sworn,  we  are  bound  to 
presume  they  were  sworn  in  that  rorm.  True,  this  presumpti<m 
might  be  remitted  by  something  contained  in  tiie  record ;  but  in 
the  case  before  us  it  is  not,  because  the  words  found  there  do  not 
profess  to  describe  the  oath,  but  the  fact  and  purpose  of  the  swear- 
ing. And  this  presumption,  negatived  by  nothing  on  the  recordt 
is  aided,  strengthened,  and  con&tned  by  the  word  ^^dulv."  That 
$dverb  qualifi^  the  act  of  administering  the  oath  to  the  jury-^ 
they  were  dufy  sworn.  When  a  party  is  duly  sw(um  he  is  swom 
according  to  law:  Edge  v.  The  Commonwealth,  7  Barr  277; 
Oliurke  v.  Benford,  10  Marris  856.  K  this  record  imports  abso- 
lute verity,  it  teUs  us  that  the  jury  w^e  sworn  in  the  forms  of  th», 
law,  because  (2i%  sworn,  and  against  that  no  allegation  wbatev^ 
oan  be  admitted. 

Thus  we  ar^  brought  by  an  inspection  of  the  record  wd  tb9 
application  of  the  aj^prqmaie  legal  maivfans,  to  ibe  conchisioi^ 
tibat  the  oath  actually  a«hninistered  was  the  v«^  oath  the  law  fot- 
nicdied  for  tiie  occasion. 

We  are  not  to  expect  too  mach  from  reeards  of  indicial  pro- 
oee^ffs.  Tl^y  are  memorials  of  the  judgmenAs  and  decrees  of 
iSie  judges,  and  contain  a  general  but  not  a  partieukr  detail  of 
all  that  occurs  before  them.  If  we  shoulid  insist  i^m  finding 
every  fact  fidly  pecorded  which  must  oecnr  before,  a  ciUxen  can  be 
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^nnisli^  for  an  off^np^  against  the  laws,  ve  ghoold  destroy  public 
justice,  and  giv^  unhridl^fl  license  to  crime.  Much  must  be  left 
to  intendo^eut  and  pr^sivoption,  for  it  is  often  less  difficult  to  do 
things  correctly  tbi^n  to  describe  them  correctly.  This  record  is 
unusually  fi^l,— rits  fullness  indeed  is  the  source  of  the  objections 
urged  a^uonst  it,— rfl^nd  yet  it  does  not  tell  us  how  the  defendant 
was  tried,  whether  in  the  course  of  copiinon  law  trials  by  jury,  or 
in  some  ot  the  yariops  other  modes  that  have  been  known  in  the 
world.  Is  the  judgment  to  be  reversed  fox  thi^t  reason?  By  no 
means.  We  iatena  that  the  trial  i^as  by  jury  and  by  witnesses 
confronting  the  accused,  because  the  record  certifies  us  of  a  trial; 
and  we  know  that  a  jury  i^d  witnesses  are  indispensable  to  a  con- 
stitutional and  legal  triaL  In  the  same  manner  we  infer  the  pre- 
sence of  the  jury  throughput. the  trial,  though  the  record  takes  no 
notice  of  them  urom  the  2^^  to  tl^  27  th  of  October ;  and  that 
the  testimony  was  deliyered  aret^us^  though  the  names  of  the 
witneases  in  the  margin  is  all  that  is  si^id  about  witnesses. 

Theae  legal  intenoQients  i^  made  in  fayoi;ur  (^  Courts  of  par- 
ticular and  inferior  jurisdiction.  WhoA  f udi  a  Court  assumes  to 
Eroceed  it  must  set  forth  such  facts  as  show  that  it  has  jurisdiction^ 
ut  it  meed  not  set  forth  all  the  (eifits  out  of  which  its  jurisdiction 
arises.  If  it  appe^  anywhere  upon  th^  face  of  the  prpceedinga 
that  the  inferior  (Wt  h^  juri^ctiop,  it  will  be  intended  that  the 
proceedings  are  regiilaf  • 

But  here  we  haye  to  deikl  ifith  tl^e  ;^oord  not  of  a  Court  of 
inferior  and  limited  J9risdiQtioxi,  but  of  oxie  pf  the  oonstitutionaj 
tribunals  of  the  Commonwealth — a  Court  of  large  common  law 
powers,  and  of  general  criminal  ji:grisdiction;  ,#nd  surely  the  pre- 
8umptio3as  in  fayour  of  mch  ^  record  are  not  to  be  less  conclusiye 
than  those  which  app^y  tP  tfie  records  of  inferior  Co^rts. 

These  yiew  reajuiU.neooscit^rily  in  oyerru]iii^  the  error  assigned  in 
regard  to  the  oath  of  the  J!:p:ors;  and  it  i^  well  for  public  justioe 
that  thjev  do,  for  if  we  should  reyerse  tins  jud^ent  on  the  ground 
assumed,  we  should,  throw  open  pjifon  doprs  to  a  large  numoer  of 
culprits  no.w  sufierin^  the  ji3St  .ponalti:es  of  the  law  under  records 
equally  defectiye.  ft  is  statistd  by  the  district  attorney,  and  the 
fwct  is  unquestioxied,  th^  there  ^re  npw  i|^  the  ponitentiary,  scry- 
ing out  th^  seottences,  ftoloos  tha^  fift^n  oP^yiots  of  homicide 
alcmi,  not  to  speak  of  other. a|;graiyi^te4  crimoB,  the  records  of 
which  are  predsely like  this.  Aireyieir  of  all  the  prisons  of  the 
state  would  donbtJbss  exhibit  a  y^t  i^ount  of  penal  justice  that 
would  be  arrested  and  canoelled  at  9x^  if  this  j^Hlgpnent  should 
bereyersed.  We.are.jeaUed  on  yiir^iaUyto  make  a  general  jail 
deliyei^ — to  deoicite.  that  the  criipiAal  records  of  the  state  from  the 
beginning  haye  b^m  defi^^ye,  aod^thl^t.  the  many  felons  who  hay^ 
paid  tke  fcurfe^  of  their  crimes  on  ikfi  .gallows  have  been,  put  to 
death  contrary. toilax.   >SfiXHiiia.as  these  coosequences  ^e,  ti^ej 


Digitized  by  CjOOQIC 


20  SUPREME  COURT  [Sdrnsburg 

[Beale  v.  The  Commonwealtli.] 

are  not,  I  agree,  sufficient  ground  for  withholding  from  this 
defendant  our  judgment  of  reversal  if  he  were  entitled  to  it 
under  the  law  of  the  land.  Justice,  according  to  law,  is  to 
be  done,  though  the  heavens  fall.  But  these  numerous  convic- 
tions on  similar  records  are  expressive  indications  of  the  measure 
of  exactness  required  in  criminal  records ;  precedents  which  we 
are  not  only  justified  in  following,  but  which  we  have  no  right  to 
disregard  to  the  detriment  of  thS  community.  A  prudent  judge 
will  always  look  to  consequences  before  he  subverts  a  lon^-esta- 
blished  practice,  or  gives  his  sanction  to  a  new  rule  of  criminal 
law.  In  my  opinion  there  is  no  occasion  for  innovation  here.  It 
would  be  neither  wise,  nor  just,  nor  safe. 

The  only  remaining  error  has  reference  to  the  sentence.  The 
11th  section  of  the  Act  of  8th  April,  1842,  relating  to  the  Philadel- 
phia countj  prison,  upon  which  the  sentence  was  founded,  provides 
for  ^'  imprisonment  by  separate  or  solitary  confinement  at  labour," 
but  the  defendant  was  simply  sentenced  to  undergo  ^^hard  labour 
in  the  Philadelphia  county  prison"  for  four  years  and  a  half. 
This  is  a  departure  from  the  statutory  rule,  not  so  much  in  the 
use  of  the  word  hard^  for  that  perhaps  is  implied  hy  the  statute, 
as  in  omitting  the  qualification  of  separate  or  solitary  confinement, 
which  was  a  new  system  in  Pennsylvania,  and  which  must  be 
strictly  followed  wheiB  it  is  plainly  enjoined.  It  has  its  advantages 
to  the  prisoner  himself,  and  where  he  claims  them  he  is  entitled  to 
them.  The  sentence,  therefore,  must  be  reversed.  It  cannot  be 
amended.   It  might  have  been  during  the  term,  but  not  afterward. 

Lewis,  C.  J. — In  a  criminal  case  we  have  no  power  to  review 
the  decisions  of  the  Court  below,  in  admitting  or  rejecting  evi- 
dence, or  in  charging  the  jtiry*  Nor  can  we  reverse  for  errors  of 
the  jury,  however  gross.  If  the  forms  of  the  law  have  been  ob- 
served, and  the  proceedings,  as  stated  on  the  record,  are  legal,  we 
have  no  more  power  to  refieve  the  defendant  from  an  unjust  ver- 
dict against  or  without  evidence,  than  ^^  any  other  five  citizens,  of 
the  state :"  Jewell  v.  The  Commonwealth,  10  HarrU  99.  We  may, 
in  such  cases,  feel  it  our  duty,  ob  eitiaenSy  to  perform  the  common 
obligations  of  humanity,  by  presenting  our  views  to  that  depart- 
ment of  the  government  which  alone  can  grant  relief.  But,  09 
judges  of  the  Court  of  review^  we  must  confine  ourselves  t^  the 
record;  and,  as  already  intimated,  neither  the  evidence  nor  the 
instructions  submitted  to  the  jury  form  any  part  of  it. 

Among  the  errors  assigned,  there  are  but  two  which  deserve  con- 
sideration. One  has  rdation  to  the  oath  adminbtered  to  the 
jury ;  the  other  to  the  sentence  pr<mounced  by  the  Court.  The 
first  is  of  some  importance  to  the  prisoner,  because,  if  sustained, 
he  will  be  entitled  to  a  new  trial.  The  law  requires  that  tho 
jurors,  in  a  criminal  case,  shall  be  sworn  or  affirmed  that  they  will 
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^'  well  and  truly  try,  and  true  deliverance  make  between  the  Com- 
monwealth and  the  prisoner  at  the  bar,  whom  they  shall  have  in 
their  charge,  and  a  true  verdict  give  according  to  the  evidence :" 
1  Chit.  Orim.  Law  552.  But  the  law  does  not  require  that  this 
oath  shall  be  set  forth  on  the  record.  On  the  contrary,  when  a 
record  is  made  up  in  the  ancient  and  approved  form,  it  is  sufficient, 
if  it  state  that  the  jury  were  sworn  to  "  speak  the  truth  of  and 
concerning  the  premises:"  4  Blackstone*^  Com.  App.  832;  or 
"  of  and  upon  the  premises :"  Crown  Circuit  Companion  87, 91, 92. 
In  the  case  before  us,  the  record  states  that  the  jury  were  ^^  duly 
impannelled,  sworn  or  affirmed  respectively,  to  try  the  guilt  or 
innocence  of  the  defendant  of  the  charge  whereof  he  stands  in- 
dicted." Is  there  any  substantial  difference  between  this  entry 
and  that  which  has  been  sanctioned  by  authority  and  immemorial 
usage?  When  the  record  informs  us  that  the  jury  have  been 
sworn  to  ^^  speak  the  truth  of  and  concerning  the  premises,"  we 
are  bound  to  understand  that  the  oath  prescribed  by  law  has  been 
properly  administered  to  them.  Why  are  we  not  bound  to  under- 
stand the  same  thing  from  the  entry  made  in  this  case  ?  We  are 
informed  by  the  record  that  the  jury  were  "dwZy"  sworn  to  try 
the  guilt  or  innocence  of  the  defendant."  How  could  they  be 
^^duly'*  sworn  in  any  other  way  than  in  the  form  prescribed  by 
law  ?  The  word  "  duly"  means  "  properly,"  "  fitlv,"  "  regularly,^* 
"  in  a  suitable  or  becoming  manner.  But  to  amninister  an  oath 
to  a  jury,  which  was  contrary  to  that  prescribed  by  law,  could  not 
have  been  proper y  fit,  regular^  or  becoming.  A  substantial  depar- 
ture from  the  oath  prescribed  would  have  been  very  improper  and 
grossly  irregular.  Such  an  oath  could  not,  in  any  true  sense,  be 
said  to  have  been  duly  administered  and  taken.  It  is  true  that 
we  might,  by  a  nice  construction,  understand  this  record  to  mean 
that  an  iUe^  and  void  oath  was  administered  to  the  iury  with  all 
the  proper  formalities  required  by  law.  But  would  this  be  a  fair 
construction  of  the  entry  ?  We  think  not.  A  void  and  unlawful 
oath  cannot  be  duly  or  regularly,  or  properly  administered.  After 
careful  consideration,  we  construe  the  entry  to  mean  that  the  jury 
were  sworn  in  the  manner  prescribed  by  law ;  and  that  they  were 
required  by  their  oaths  to  "  try  the  gmlt  or  innocence  of  the  de- 
fendant" properly  and  regularly  according  to  law.  The  entry 
before  us  as  plainly  means  this  as  does  the  ancient  one  which  has 
been  sanctioned  by  usage  and  precedent.  Our  constitution  gives 
the  people  the  right  of  electing  the  clerks  of  the  several  Courts 
of  original  juris<uction,  and  of  bestowins  these  offices  from  time 
to  time  upon  inexperienced  men.  If  ^e  records  made  up  by 
these  public  servants  are  not  construed  with  great  liberality,  justice 
cannot  be  administered.  On  the  whole,  we  are  of  opinion  that 
there  is  nothing  on  the  record  which  authorizes  us  to  infer  that  an 
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illegal  oath  was  administered  to  the  jurj.  The  p^ecnnnption  from 
the  entry  is  the  other  wiy.  ;    . 

Bat  the  sentence  is  clearly  er^oneotts.  It  imposes  ^^hard'* 
labour  without  statutory  authority,  and  omits  to  require  that  the 
imprisonment  shall  be  "  solitary,"  in  disregard  of  the  positive  di- 
rections of  the  Act  of  Assembly.  We  are  bound  to  presume  that 
every  convict  has  a  deep  interest  in  his  own  reformatio^.  He  has^ 
therefore,  a  riffht  to  ail  the  means,  provided  by  law,  to  produce  that 
desirable  result.  Social  intercourse  has  its  pleasures  and  advan- 
tliges  ;  but  there  is  a  personal  discomfort,  as  well  as  a  moral  in- 
jury, to  every  prisoher  who  is  condemned  to  indiscriminate  inter- 
course with  convicts  of  every  shade  of  guilt.  The  pkintiflF  in 
error  has  a  right  to  have  these  errors  in  the  sentence  corrected. 
The  record  '^U  therefore  be  remitted,  in  order  that  the  Court 
below  may  substitute  for  "  imprisonment  at  hard  labour,"  **  sepa- 
rate or  solitary  confinement  at  labour,"  as  the  law  requires. 

The  doubts  which  formerly  existed  respecting  the  power  of  the 
Supreme  Court,  upon  reversmg  a  judgment  in  a  criminal  case,  are 
entirely  dissipated.  We  have  authorities  to  show  that  the  Su- 
preme Court,  on  reversal  of  a  judgment  in  a  crimhial  case  for 
error  in  the  sentence,  has  power  to  pass  such  sentence  as  the 
Court  below  ought  to  have  passed :  Drew  v.  The  Commonwealth, 
I  Wharton  281;  Daniels  v.  The  Commonwealth^  1  Barr  375; 
CommonweiEiIth  v.  Ellis,  11  Mans.  465 ;  Kane  v.  The  People,  8 
Wend.  211.  It  has  also  the  power  to  award  a  procedendo  in  a' 
criminal  case :  Bex  v.  Kenworthy,  1  B.  ^  0.  711 ;  and  it  may,  in 
its  discretiQU,  r0mit  the  record  with  oraers  to  proceed  on  the  in- 
dictment after  the  revei^al  of  an  erroneous  judgment :  Common- 
wealth i>.  M'Kisson,  8  t9er.  ^  R.  422 ;  Commonweailth  v.  Church,* 
1  Bart  110.     The  Act  of  Ifith  June,  1886,  conferred  tio  neW 

Eowers  in  this  respect.  It  was  designed  to  remove  doubts  which 
ad  arisen  in  cbhsequence  of  conflicting  decisions.  The  <^'7tnmori 
law  embodies  in  itself  sufficient  reason  and  common  sen^e  to  r^ 
ject  the  monstrous  doctrine,  that  ft  prisoner  whose  guilt  ia  estab- 
ushed  by  tt  regular  verdict  is  to  escape  punishment  altogether/ 
because  th6  Court  committed  an  error  in  passing  the  sentence. 
If  this  Court  sanctioned  such  a  rule,  it  would  fail  to  potform  i\A 
<^hief  duty  for  which  It  was  established.  Our  duty  is  to  correci 
errors,  and  to  "minister  justice."  But  such  a  course  would  per- 
petuate error,  and  produce  the  most  intolerable  injustice. 

It  is  cofiSidered  that  the  judgment  of  the  Court  of  Oyer 
and  Terminer,  for  the  city  and  county  of  l^hiladelphia^ 
in  this  case,  be  reversed  and  annulled.  And  it  is  or- 
dered that  th^  record  be  remitted  to  said  Court,  for 
further  proceedings  in  conformity  irith  the  opinion 
of  this  Court  h^ern  e^^pressed. 
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Commonwealth  of  Pennsylvania  ex  rd.  George  W. 
Bowman  vexms  Eli  Slifer,  State  Treasm^r, 

An  officer  has  authority  to  act  until  notice  of  the  revocation  of  hb  commia- 
^on,  and  this  whether  the  reTocation  be  express  or  implied  by  the  appointment 
of  another  person  to  the  same  office. 

Bat  when  an  officer  holds  for  a  special  teml,  "  {^"Kt  shall  96  hng  hehaioe  him' 
tdfwdl"  there  is  no  implied  misbQhavioor,  nor  unplied  removal,  arising  from 
that  canse,  by  the  appointment  of  another  to  fill  the  same  office. 

When  \yj  tlie  fair  construction  of  the  commission  of  an  officer  it  is  clear 
Ihat  it  was  intended  to  give  him  the  right  to  the  office  for  three  years,  if  he  so 
Ions  behaved  himself  well,  the  fiulure  to  eive  the  bond  and  security  required 
by  uiw  for  the  fiiithful  performance  of  his  duties,  previous  to  his  entering  upon 
their  discharge,  and  he  entors  upon,  and  otherwise  discharges  the  duties  with- 
out objection ;  tiiere  is  nothing  in  the  omission  to  ^ve  the  Iwnd  to  deprive  him 
of  the  office ;  and  he  may  file  a  bond  when  objection  is  made  to  the  omission. 

But  such  officer  before  giving  the  security  required  by  law»  is  not  the  officer 
dejure — but  merely  de  facto — and  when  the  law  prohibits  the  performance  of 
the  duties,  before  tne  security  is  given,,  it  will  not  aid  him  in  compelling  pay- 
ment for  services  thus  rendered  against  its  direction. 

This  was  an  appUcatioii  by  the  relator  to  this  Court  for  a  manda- 
mus  on  the  state  treasurer  to  compel  parent  of  the  arrears  of  his 
salary,  as  adjntant-getieral  of  the  xmUtia  of  this  Commonwealth. 

The  petition  sets  forth  that,  on  the  28th  of  October,  1858,  the 
relator  was  duly  commissioned  and  qi:tfalified  as  adjutant-general 
of  the  militia  of  the  Commonwealth  of  Pennsylvania,  fo^  the  term 
of  three  yeani,  if  he  should  so  lone  behave  himself  well.  That  his 
•said  commission  was  issued  by  William  Bigler,  then  governor  of 
the  Conmionwealth  of  Pennsylvania,  in  ()nr8nance  of  authority  con- 
tained in  the  militia  laws  of  the  Commonwealih,  under  the  seal  of 
tiie  state,  attested  by  the  secretary  of  the  Commonwealth ;  and 
avers  that  ever  since  the  28th  October,  tiie  petitioner  has  exercised 
the  privilege,  and  performed  the  duties  of  said  ofBce,  and  has,  as 
he  believes,  continued  '^  to  behave  himself  trel^  and  perform  the 
duties  required  by  law."  That  the  laws  of  the  Commonwealth 
|)rovide  that  the  adjutant-general  shall  receive  for  his  services  at 
tfke  rate  of  $800  per  annum.  TiM  a  part  of  this  salary  had  been 
paid  the  petitioner,  but  that,  on  the  28th  day  of  April,  1855,  there 
was  a  balance  due  him  of  $150.  That,  by  ^^  The  Act  to  provide 
for  the  ordinary  expenses  of  the  government,"  approved  the  9th 
Biay,  1854,  and  another  Act,  approved  the  Ttfa  May,  1855,  there 
was  appropriated  a  sum  stcffident  to  pay  the  compensation  due  the 
petitioner,  for  his  services  rendered  as  aforesaid,  and  by  ^d  Acts 
such  sum  was  specifically  appopriated  for  that  purpose.  And 
further  states  that,  on  the  28a  day  of  May,  1855,  the  petitioner 

Eesented  a  bill  of  the  balance  due  to  him  as  aforesaid  to  the  Hon. 
i  Slifer,  treasurer  of  the  state  of  Fenxu^lvania^  who  wholly 
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refused,  and  still  doth  refuse  to  pay  the  same :  and  prays  for  a 
mandamiLS  against  the  said  Eli  Slifer,  commanding  mm  to  show 
cause  why  a  peremptory  mandamui  should  not  issue,  &c.,  com- 
manding him  to  pay  the  said  petitioner  the  said  sum,  &c. 

The  defendant  answered  (8th  June,  1855),  and  admitted  that 
about  the  28d  da;^  of  May,  1855,  the  petitioner  had  presented  his 
bill  as  stated  in  ms  said  petition,  and  that  respondent  had  refused 
payment  thereof,  and  still  refuses  to  pay  the  same,  and  alle^ 
for  cause  that  he  could  not  legally  pay  the  same,  because  the  rela- 
tor has  not,  since  the  28th  October,  1853,  exercised  the  duties, 
kc.y  of  the  said  office  of  adjutant-general.  But  that,  on  the  3d 
February,  1855,  Governor  Pollock  issued  a  commission  of  that 
date,  in  due  form,  appointing  Thomas  J.  Power  to  be  adjutant- 
general,  &c.  That  said  Power,  on  the  5th  February,  1855,  gave 
bond  with  sureties,  in  manner  and  form  required  by  law,  which  was, 
on  the  same  day,  approved  by  the  governor,  and  filed  in  the  office 
of  the  secretary  of  state,  and  that  thereupon  the  said  T.  J.  Power 
entered  upon  and  became  possessed  of  the  said  office,  &c.,  and  has 
from  that  time  hitherto  exercised  and  performed  the  duties  of  the 
said  office.  And  that,  on  the  3d  Ma^,  1855,  one  quarter's  salary 
became  due  to  said  Power  for  his  services,  &c.,  and  that  respondent 
paid  him  the  sum  of  $75,  in  full  thereof,  which  payment  was  ap- 
proved and  the  account  tiiereof  confirmed  by  the  auditor-general, 
and  denies  that  an^  sum  of  mone^  was  specifically  appropriated  to 
pay  any  compensation  to  the  said  George  Bowman,  for  services 
rendered  by  him  as  adjutant-eeneral,  kc. ;  and  he  submits  that  a 
writ  of  mandamus  is  not  the  legal  remedy  to  try  the  alleged  title 
of  the  relator  to  the  said  office. 

And  further  respondent  says  that  the  relator  was  not,  on  the 
28th  day  of  May,  1853,  duly  commissioned,  &c.,  qualified  as  ad- 
jutant-general, £c.,  for  the  term  of  three  years,  if  he^  should  so 
long  behave  himself  well  and  perform  the  duties,  &;o. ;  but,  on  the 
contrary,  that  the  commission  of  the  relator,  in  express  terms,  was 
granted  to  him  to  hold  the  said  office,  to  fill  the  vacancy  occasioned 
by  the  resignation  of  General  James  Keenan,  who  was  appointed 
on  the  2d  February,  1852,  for  the  term  of  three  ]^ears,  and  that 
the  said  commission  expired  by  its  own  limitation  on  the  2d 
February,  1855. 

And  further,  the  respondent  says  that  the  relator  has  not  con- 
tinued to  behave  himself  well,  and  perform  the  duties  required  by 
law,  as  set  forth  in  the  said  writ,  but  failed,  &c.,  and  did  not  at 
any  time  give  bond  with  one  or  more  sufficient  sureties  to  be  ap- 
proved by  the  governor,  as  required  b^  law,  conditioned  for  the 
true  and  faithfiu  performance  of  his  duties,  &c.,  and  did  not  cause 
any  such  bond  to  be  filed  in  the  office  of  the  secretary  of  state,  as 
required  by  law,  but  failed  so  to  do ;  and,  therefore,  J.  Pollock, 
then  governor,  ^d,  on  the  8d  February,  1855,  remove  him  from 
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office,  and  appoint  and  commission  the  said  Thomas  J.  Power,  as 
above  stated. 

The  relator,  for  replication  (Angnst  8, 1855),  admits  the  appoint- 
ment, &c.,  of  T.  J.  Power  by  Governor  Pollock,  but  affirms  that 
the  commission  so  issued  was  null  and  void,  for  the  reason  that  the 
replicant  was  then,  and  still  is,  in  possession  of  the  said  office,  and 
in  the  discharge  of  its  duties,  by  virtue  of  the  commission  issued 
to  him,  and  has  been  ever  since  the  28th  October,  1858,  and  has 
all  the  books  and  records,  &c.,  of  the  said  office  in  his  possession ; 
and  denies  the  possession  of  the  said  office  by  Power  or  the  exer- 
cise by  him  of  any  of  the  duties  thereof,  or  that  he  has  any  right 
to  receive  the  salary  appropriated  to  the  payment  of  the  said  office. 

And  denies  that  he  was  appointed  in  the  manner  and  upon  the 
terms  stated  by  the  respondent  in  his  answer ;  and  avers  that  he 
was  commissioned  on  the  28th  October,  1858,  for  the  term  of  three 
years,  if  he  should  so  lon^  behave  himself  well ;  and  relies  on  the 
Acts  of  Assembly,  authorizing  the  governor  to  appoint  and  com- 
mission an  adjutant-general  of  the  militia,  &c.,  and  on  his  com- 
mission. 

On  the  14th  August,  1855,  the  relator  filed  an  additional  repli- 
cation, which  states  that  about  the  first  of  May,  as  soon  as  he 
heard  of  the  allegation  of  respondent  that  he  had  failed  to  give 
bond  with  surety  for  faithful  performance  of  his  duties,  &c.,  he 
had  prepared  and  executed  a  bond  with  sureties  in  the  sum  of 
91000,  conditioned  as  the  law  directs,  which  said  bond  was  yester- 
day forwarded  to  the  governor  to  be  filed,  4;c. 

And  further  avers  that  the  respondent  consented  and  agreed  to 
pay  to  him  (the  relator)  the  amount  of  salary  due  and  unpaid  up 
to  the  2d  day  of  February,  1855. 

Cenna^  for  the  relator,  stated  the  facts  of  the  case  as  they  ap- 
pear in  the  jpetition  and  replication,  insisting  that  there  was  no 
removal  by  uovemor  PoUock  of  the  relator,  whose  appointment 
was  for  three  years  from  the  date  of  the  commission.  That  he 
had  been  guilty  of  no  misbehaviour  upon  which  to  base  a  removal, 
and  that  he  was  yet  the  adjutant-general,  and  entitled  to  his 
salary,  which  the  respondent  withheld  in  violation  of  law,  and 
which  this  proceeding  by  mandamus  was  the  proper  mode  to  com- 
pel the  payment  of. 

JPrankliny  Attomey-Cteneral,  for  respondent. — The  purpose  of 
this  proceeding  is  to  convert  the  writ  of  mandamiM  in  affect  into 
a  suit  against  the  Commonwealth.  The  money  appropriated  to 
the  payment  of  the  salary  of  the  adjutant-general,  by  the  Act  of 
9th  May,  1854,  has  been  already  paid  out  by  the  state  treasurer, 
under  the  direction  of  the  8th  section  of  the  Act  of  30th  March, 
1811,  ordering  payment  of  salaries  without  warrant,  and  has 
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been  approved  hj  th^  Auditor-generaL  The  account,  therefore^ 
has  been  closed,  in  accordance  with  law,  and  the  state  treasurer 
bad  received  credit  for  the  payment.  This  Court  cannot  review  and 
open  the  accouiit  by  this  writ,  and  an  order  for  a  second  payment 
|o  the  relator  would  be  in  contravention  of  the  22d  section  of  the 
1st  article  of  the  Constitution,  which  prohibits  the  drawing  of 
money  from  the  treasury  without  appropriation  made  by  law. 

In  the  case  of  the  Commonwealth  v.  Mann^  6  Watts  ^  Ser.  40Sy 
the  Court  do  not  alltide  to  the  objection  that  the  treasurer  can 
make  no  payment  without  appropriation  by  law,  and  the  case  does 
not  sanction  the  doctrine  that  the  Court  can  order  money  to  be 
paid  out  of  the  treasury,  without  such  sanction,  or  when  the  1^ 
propriation  has  been  exhausted. 

2d.  The  relator  is  out  of  possession  of  the  office.  His  right  to 
it  cannot  be  determined  by  this  writ,  to  which  the  incumbent  is 
BO  party.  His  only  proper  course  is  by  quo  warranto,  to  try  the 
ri^t. 

before  a  mandamus  will  be  granted  to  compel  payment  of  a 
salary,  the  Court  will  require  that  there  should  be  judgment  of 
(mster  against  those  actually  performing  the  dulSes  of  the  office : 
d  Rawh  75,  Com.  ex  rel.  Leslie  t^.  County  Commissioners;  SJohnt. 
Oases  79,  The  People  v.  The  Corporation  of  New  York. 

The  relator's  commission  refers  to  the  time  and  term  of  ap« 
pointment  of  his  predecessor,  to  wit,  three  years  from  the  2d 
February,  1852.  It  is,  at  best,  doubtful  if  the  12th  section  of  the 
Act  of  2d  April,  1822,  will  authorize  a  more  extended  appointment ; 
and  it  is  fair  to  presume  that  Governor  Bigler  had  m  view  the 
limitation  of  the  term  of  the  relator  to  the  time  i^hea  General 
Eeenan's  commission  would  expire. 

But  the  governor  has  the  power,  and  it  is  made  his  duty  by  the 
12th  section  of  the  Act  of  1822,  to  remote  an  adjutant-general 
whO)  in  his  opinion,  fails  faithfully  to  perform  his  duty ;  and  the  re- 
lator did  fail  in  hid  first  and  preliminary  duty,  in  not  giving  the  bond 
required  by  the  sectbn  of  the  Act  above  recited:  see  Pamph. 
Laws  of  1822,  p.  233^ :  "  Whenever,  in  the  opinion  of  the  go- 
vernor, the  said  adjutant-general  fails  and  neglects  faithfully  to 
perform  the  duties  of  his  office,  the  governor  shall  remove  nim 
from  office.''  The  relator  insists  ^^that  he  had  behaved  himself 
well ;''  yet  does  not  deny  his  failure  to  give  the  bond  required^  or 
to  evade  the  effects  of  his  omission. 

The  action  of  the  governor  in  the  premises  is  subject  to  no 
revision.  His  opinion  is  conclusive  ground  f<^  such  action,  pur"- 
suing  the  words  of  the  Act.  He  is  not  bound  to  record  his  rea- 
sons for  such  opinion.  It  is  enough  to  know  that  the  removal  was 
made,  and  the  officer  superseded  by  the  appointment  of  another : 
Wallace  126,  Bowerbank  v.  Morris^ 

But,  if  the  relator  had  never  been  femored,  he  could  not  id  this 
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proceeding  conipel  parmeiit  of  the  sak^,  never  Jiaving  giren  the 
bond  required :  fi^e  Riddle  v.  Bedford  County,  7  Ser.  ^  R,  889 ; 
DiHon  V,  Myers,  3  Penna.  Law  Journal  168 ;  Brightly  426. 

Ce99nay  in  reply,  urged  ttiat  there  was  no  removal  of  the  rela- 
tor ;  that  hfe  was  appointed  for  three  years  from  the  date  of  his 
commission,  which  term  had  not  expired  when  the  commission  was 
issued  to  Powct.  Thaft  the  commission  to  the  latter  was  void,  be- 
cause there  was  Ao  vacancy  by  death  or  resignation,  loss  of  time, 
or  removal.  That  he  #as  only  liable  to  removal  within  the  time 
limited  by  his  commission  by  misbehaviour,  and  of  this  there  was 
no  pretence ;  and  that  a  bond  had  been  executed  with  sufficient 
sureties,  and  forwarded  to  the  governor,  as  stated  in  his  replica?- 
tion,  thuis  remedying  what  has  been  properly  called  by  the  respond- 
dent  the  mere  oiilission  of  the  relator  in  tms  particular. 

And  that  the  words  of  the  Act,  authorizmg  the  governor  to 
remove  when,  in  his  opinion^  the  officer  should  fail  in  his  duty, 
must  be  taken  in  Connexion  with  the  words  continuing  the  officer 
for  three  years,  if  the  officer  should  so  long  behave  himself  well ; 
and  these  words,  taken  in  this  connexion,  cannot  be  taken  to  mean 
a  mere  arbitrary  opinion,  but  an  opinion  founded  upon  the  fict  of 
misbehaviour.  No  stich  fact  has  been  shown  or  set  up  in  thte 
pleadings. 

The  refusal  of  the  respondent,  therefore,  to  pay  is  without 
authority  on  his  part,  and  in  violation  of  the  Acts  of  Assembly 
cited.  And  if  he  has  paid  to  another  the  money  due  to  the  relator, 
he  has  done  so  in  hiS  own  wrong,  and  such  payment  forms  no 
defence  to  this  cliim; 

MandamuB  is  the  proper  remedy. 

5nie  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — This  id  an  application  for  a  mandcmut  to  compel 
the  state  treasurer  to  pay  the  relator  the  arrears  of  salary  alleged 
to  be  due  to  him  as  a^tant-general  of  the  Commonwealth. 

The  parties  have  argued  ihe  case  on  its  facts  and  merits,  with- 
out requesting  an  issue,  and  we  proceed  to  dispose  of  it  accord- 
indv. 

The  objections  to  the  mandamus  are  :— 

1.  That  General  Bowman  was  not  appointed  for  the  term  of 
three  years,  but  only  to  fill  the  vacancy  occasioned  by  the  resigna- 
tion of  General  James  Keenan,  whose  commission  expired  by  ite 
own  limitation  on  the  2d  February,  1855. 

2.  That  General  Bowman  omitted  to  give  security  for  the  faitH- 
fdl  performance  of  the  duties  of  the  office,  and  therefore  Governor 
Pollock,  on  the  3d  February,  1855,  removed  him  and  appointed 
Thomas  J.  Power  his  successor,  who  has  ever  since  performed  the 
duties  of  the  office  tod  received  the  salary. 
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It  does  not  appear  t6  be  averred  in  the  pleading  that  Governor 
Pollock  removed  the  relator  becatue  he  omitted  to  give  the  required 
securitj.  Nor  is  any  other  cause  of  removal  set  forth.  It  is 
merely  pleaded  that  he  failed  to  perform  the  duties  of  the  office, 
and  did  not,  at  any  time,  give  bond,  with  one  or  more  sufficient 
sureties,  &c.,  and  ^Hhereupon"  he  was  removed.  No  neglect  of 
duty  is  specified,  except  the  failure  to  give  bond ;  and  from  what 
seemed  to  be  admitted  on  the  argument,  no  other  neglect  of  dutv 
is  pretended.  No  removal  is  shown  or  alleged,  except  that  which 
is  implied  by  the  simple  appointment  of  a  successor.  And  when  it 
is  seen  that  this  took  place  on  the  day  after  General  Eeenan's  com- 
mission expired  by  its  own  limitation,  it  is  but  a  fair  construction 
of  the  act  of  Governor  Pollock,  to  hold  that  he  intended  no  more 
than  the  appointment  of  a  successor,  under  the  impression  that 
General  Bowman's  appointment  had  expired  by  its  own  limitation. 

We  are  unwilling  to  believe  that  the  governor  intended,  without 
cause  to  remove  an  officer  appointed  for  a  term  of  years,  before 
the  term  had  expired.  That  he  possessed  the  power  of  removal 
is  conceded ;  but  the  power  is  to  be  exercised  upon  cause  shown. 
It  exists  only  where  "  the  officer  feils  and  neglects  faithfully  to 
perform  the  duties  of  his  office.'^  It  is  true  that  the  executive  is 
made  the  judge ;  and  that  his  '^  opinion"  or  judgment  is  conclusive, 
so  far  as  relates  to  the  question  of  removal.  ISut  that  judgment 
is  not  to  be  pronounced  without  notice,  without  anv  charge  or 
specification,  and  without  any  opportunity  given  to  the  officer  to 
make  his  defence.  The  reputation  and  the  right  of  the  incumbent 
to  the  office  for  the  term  specified  in  his  commission  are  involved ; 
and  he  has  a  right  to  know  the  accusation  and  to  be  heard  in  his 
defence.  The  present  executive  understood  these  rights  too  well, 
and  appreciates  them  too  highly,  to  be  guilty  of  violating  them. 
If  he  was  on  his  trial  before  the  Senate,  on  impeachment  for  doing 
80,  it  would  be  difficult  to  convince  any  one  that  he  intended  to 
commit  any  such  act  of  oppression. 

The  appointment  of  General  Power  would  be  understood  there 
as  it  should  be  here.  It  was  nothing  more  than  an  appointment 
to  fill  a  vacancy  supposed  to  exist  in  the  office.  The  Act  of  As- 
sembly requires  the  adjutant-general  to  give  bond  before  he  enters 
on  the  diUies  of  his  office.  So  that  the  giving  of  the  bond  is  not 
an  official  dvtt/y  but  a  preliminary  to  entering  upon  offixnal  duties. 
It  is  made  so  by  the  very  section  which  gives  the  governor  power 
to  remove  for  neglect  of  official  duty.  The  omission  to  give  bond 
is,  therefore,  not  a  neglect  of  official  duty  for  which  the  governor 
is  authorized  to  remove  an  incumbent  duly  commbsioned  for  a 
term  of  years.  This  power  of  removal  is  a  special  authority,  and 
must  be  strictly  pursued. 

It  was  not  pretended  at  the  argument  that  there  was  any  other 
removal  of  General  Bowman  than  that  which  may  be  implied  from 
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the  appointment  of  General  Power.  In  setting  forth  that  appoint- 
ment it  is  not  averred  that  it  was  intended  as  a  removal  of  (jeneral 
Bowman,  or  that  any  notice  of  it  was  given  to  the  latter,  for  the 
purpose  of  terminating  his  authority.  Where  an  office  is  held 
during  the  plecuure  of  the  appointing  wwer^  a  removal  may  be 
either  express,  that  is  by  a  notification  tnat  the  officer  is  removed, 
or  implied,  by  the  appointment  of  another  person  to  the  same 
office.  But  it  has  been  decided  that  in  either  case  the  removal 
is  not  completely  effected  until  notice  actually  received  bv  the 
person  removed.  An  office  held  during  pleasure  is  not  aistin- 
puishable  from  other  cases  of  revocable  authority.  The  officer 
has  authority  to  act  until  notice  of  revocation :  Bowman  v.  Morris, 
Wallace  U.  S.  0.  0.  Rep.  124;  Cren  v.  Vemum,  Oro.  Oar.  97 ; 
1  Ven.  400  ;  2  P.  Wm.  194 ;  19  Vin.  Ahr.  461,  pi.  8 ;  8  Eep. 
71;  Oro.  EUz.  440;  Id.  14;  18  Peters  260;  2  Bing.  692. 

But  when  an  officer  holds  for  a  specified  term  of  years,  "  if  he 
shall  so  long  behave  himself  well,"  there  is  no  implied  conviction 
of  misbehaviour,  nor  any  implied  removal  for  that  cause  arising 
from  the  appointment  of  another  person  to  fill  the  same  office. 
This  was  decided  in  the  People  v.  Carrigne,  2  Hill  104,  but  the 
principle  of  justice  on  which  the  rule  is  founded  is  too  clear  to 
require  the  aid  of  authority.  There  is,  therefore,  neither  removal  nor 
intention  to  remove  General  Bowman.  The  question  is,  whether 
his  commission  was  void,  or  had  expired,  at  the  time  when  General 
Power  was  appointed.  The  clerk  who  filled  it  up  was  certainly 
not  very  judicious  in  the  selection  of  words  to  express  the  meaning 
^f  the  executive.  There  is  an  ambiguity  of  expression  in  it, 
which  has  probably  produced  the  present  difficulty.  But  the  acts  of 
public  officers,  where  the  rights  of  the  public  require  it,  should  be 
construed  with  liberality.  There  is  ftlwavs  a  presumption  that 
they  are  in  accordance  with  the  law.  The  presumption  can  be 
repelled  only  by  clear  evidence  of  illegality.  The  Act  regulating 
the  militia  of  the  Commonwealth  declares  tnat  the  appointment  ot 
the  adjutant-general  shall  be  ^^  for  the  term  of  three  years,  if  he 
so  long  behave  himself  well,  and  faithfully  performs  the  duties  of 
his  office."  The  commission  accordingly  states  that  the  executive 
has  appointed  George  W.  Bowman  adjutant-general  ^'  in  pursuance 
of  the  authority  contained  in  the  militia  laws  of  this  Common- 
wealth." An  appointment  for  a  shorter  term  could  not  be  ^^in 
pursuance  of  that  authority."  This  part  of  the  commission  must, 
therefore,  be  understood  as  some  evidence  that  the  appointment 
was  made  for  the  term  of  three  years,  as  the  law  requires.  In  the 
hahendum,  when  fairly  construed,  it  is  stated  that  he  is  to  have 
and  to  hold  the  office  for  the  term  of  three  years,  if  you  shall  so 
long  behave  yourself  well,  &;c.  Brojecting  the  imperfect  sentence 
which  relates  to  the  vacancy  occasioned  by  the  resignation  of 
General  Keenan,  the  meaning  is  perfectly  plain.  ,  That  this  imper- 
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feot  sentence  was  introduced  as  a  mere  parenthesis,  and  forms  no 
part  of  the  habendum^  seems  manifest  from  the  whole  language  of 
the  commission.  That  the  ^'term  of  three  years"  is  to  be  read  as 
fixing  the  term  of  General  Bowman's  commission,  seems  reasonable^ 
because,  without  so  reading  it,  no  term  whatever  is  specified.  If 
^0  term  be  specified,  the  words  '^  if  you  shall  90  2o9?^  behave  your- 
self," would  be  senseless.  They  would  have  noUiing  to  which 
they  could  have  relation.  The  parenthetical  statement  that  he 
is  commissioned  ^'  to  fill  the  vacancy  occasioned  by  the  resigns^ 
tion  of  General  E^eenan,"  does  not  cut  down  his  term  below  the 

Seriod  prescribed  by  law.  These  words  are  veigr  frequently  intro- 
uced  where  an  appointment  is  made  to  fill  a  vacancy  occasioned 
by  death  or  resignation.  The^  do  not,  of  themselves,  in\port  limi- 
tation of  the  term  of  the  appomteis.  It  is  only  in  cases  where  the 
law  declares  that  an  appointment  to  fill  a  vacancy  shall  be  for  the 
unexpired  term  of  the  previous  incumbent,  that  they  have  any 
efieot  whatever.  In  this  cas^  the  law  allows  of  no  appointment 
for  a  shorter  period  than  diree  years.  The  reference  to  the 
vacancy  occasioned  by  the  resignation  of  General  Keenan  is, 
therefore,  merely  surplusage*  It  did  neither  good  nor  harm.  It 
was  like  similar  language  contained  in  the  commissions  of  Judges 
Gowan  and  Browi^on,  of  l^e  Supri^me  Court  of  New  York.  They 
were  appointed  to  fill  vacancies  occasioned  by  resignations,  and  th^ 
fact  was  so  stated  in  their  respective  commissions,  but  it  was  never 
supposed  that  this  had  the  effect  of  cutting  down  their  judicial 
term*  The  official  tenn,  e0tab^shed  by  law,  1/9  not  to  be  changed 
in  such  vague  and  unnecessary  ^plusage  m  a  commission.  We 
are  unanimously  of  opinion  that  on  a  fair  construction  of  the  com- 
mission granted  to  (xeneral  BowI^an,  it  was  intended  to  cive  him 
the  right  to  the  office  for  the  term  of  three  years,  if  he  should  so 
long  behave  himself  well,  ^ut  it  seems  that  he  neglected  to  give 
the  security  required  by  law.  He  has  faithfully  performed  the 
duties  of  the  ojBB^e,  however,  without  compUint ;  and,  since  these 
proceedings  were  instituted,  he  has  ten<lered  the  security.  The 
omission  seems  to  be  an  inadvertence.  There  is  nothing  wilful 
in  it,  so  far  as  we  see.  It  does  not  appear  that  security  was 
ever  demanded,  or  that  (he  statue  has  sidfered  any  injury  K>r  the 
want  of  it.  If  the  omissipn  fumi|9h^  ground  for  refusing  to  per- 
mit General  B>owm^  to  take  pp^essipn  of  the  office,  or  for  impos- 
ing any  peAalty  upon  him,  it  does  not  appecur  that  the  executive, 
or  Qther  authorities,  did  eith^  the  one  or  the  other.  He  was  per- 
mitted to  enter  ^po^  the  duties,  take  charge  pf  the  public  property, 
perform  his  pubUc  duly,  and  to  receive  the  salary  provided  by  law. 
Under  these  cirqvnstances,  his  tender  of  security,  as  soon  as  the 
omission  was  brought  to  his  notice,  ^s  soO^eie^t  to  e^^title  him  to 
hold  the  office. 
But  for  the  peri^  cUiripg  n^h  he  peri^omed  the  duties  of  tlie 
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offioe  without  having  ^vea  the  required  Becuril^,  he  was  not 
s^ctly  the  officer  de  yuxe.  He  waa  merely  the  officer  Sa  facto. 
His  acts  are  good  so  far  as  others  are  concerned.  But  the  role 
seems  to  be  established,  that  none  but  the  officer  is  j%tre  can  suc- 
cessfully claim  compensation  for  ofilcial  aervicea :  lUddle  v.  Bed- 
ford Co.,  7  S.  ^  It.  889 ;  Dilton  v.  Myers  et  al.,  8  Fen^.  Law 
Jour.  169 ;  Erightfy's  N.  F.  Rep.  326.  It  follows  that  General 
Bowman  is  not  entitled  to  the  7Mndamu9.  The  performimce  of 
the  duties  of  the  office  before  giving  the  security  was  prphibited 
by  law.  The  law  must,  therefore,  renise  to  aid  him  in  compelling 
payment  for  services  thus  rendered  against  its  direction. 

This  view  of  the  case  renders  it  unneces9m[  to  express  any 
opinion  on  the  question  whether  the  title  to  ^n  oiEce  can  be  deter- 
iuined  in  a  nujmdamuB  for  the  Mlary. 

if<i9<i)0lvi|M  refused. 


Maiy  E.  Compiler  versus  A.  Compher  et  al 

The  widow  has  a  right  to  retun  real  or  personal  property  to  the  amonnt  of 
$300  from  the  estate  of  her  deceased  hasband  under  the  Aot  of  1851,  whetlMr 
be  died  testate  or  intestate,  solvent  or  insolvent 

It  is  the  da^  of  the  personal  repre^entatiye  to  set  asi^e  this  amount  to  the 
widow  upon  request  made — to  be  apptroved  as  prescribed  bv  the  Act  of  1849. 

Acceptance  by  the  widow  of  a  provision  under  the  will  or  her  husband  does 
not  depriye  her  of  this  right.  So  maoh  of  the  estate  is  withdrawn  from  the 
general  course  of  administration^  and  appsopciated  by  law  to  the  use  of  the 
*?  widow  and  fiiwily/' 

When  the  executors  refuse  to  allow  the  property  to  be  appraised  and  remain 
with  the  widow,  she  may  sue  in  the  Common  Pleas  for  damages  for  the  ii^ury. 

Error  to  Bedford  ootmtv. 

l^hilip  Compher  died  in  Noveml)er,  1858,  leaving  a  widow,  and 
real  and  personal  estate  whi^  he  disposed  of  by  his  will,  dated 
2d  November,  186,3,  adnntted  to  probate  18th  November,  1858. 

Bv  his  will  he  gave  to  his  wife,  the  plaintiff,  ^^  to  the  amount  of 
|300,  to  be  taken  by  her  at  the  appraisement  or  valuation  of  his 
estate"  directed  to  be  made  by  the- wilL  Before  the  appraisement^ 
and  at  the  sale,  the  widow  gave  notice  to  the  executors  that  she 
clumed  (in  addition  to  the  legacy)  9300  worth  of  the  personal 
property,  under  the  exemption  laws  of  the  Commonwealth,  which 
they  refused  to  allow.  On  the  day  of  the  appraisement  the  exe- 
cutors handed  over  to  her,  uid  she  receivec^  the  $300  worth  of 
property  bequeathed  as  above,  for  which  she  gave  a  receipt,  which 
contained  the  following  ckuse :  *^7his  recebt  in  no  way  to  afiect 
or  impair  my  right  to  retam  $300  worth  of  poperty,  under  the 
exemption  laws  of  this  Commonwealth  relating  to  widows  a^n^ 
children^  November  19^  1858^  if  any  such  right  1  have/' 
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The  testator  left  real  estate  worth  from  three  to  four  thousand 
dollars ;  and  the  appraisement  of  his  personal  estate  amounted  to 
about  9900. 

The  will  also  directed  the  brother  of  the  testator,  to  whom  the 
real  estate  was  devised,  to  pay  the  widow  J40  (yearly)  during  her 
widowhood. 

This  suit  was  brought  to  recoYer  the  (800  claimed  by  virtue  of 
the  exemption  acts,  exclusive  of,  and  in  addition  to,  the  above 
legacies. 

Judgment  for  plaintiff. 

King  and  Jordan^  for  plaintiff  in  error. — ^The  Act  of  March  14, 
1851,  exempts  J800  worth  of  property  from  execution,  &c.  The 
Act  of  1851  provides  that  ^^  hereafter  the  widow  and  children  of 
any  decedent  dying  in  this  Commonwealth,  testate  or  intestatey 
may  retain  either  real  or  personal  property  belon^g  to  the 
estate,  tq  the  value  of  9300,  and  directs  that  the  said  property 
shall  be  appraised  in  the  manner  prescribed  by  the  Act  of  1849. 
1st.  The  testator  bad  a  right  to  dispose  of  all  his  estate  by  will 
under  the  Act  of  8th  Aprfl,  1888,  and  did  so  dispose  of  it.  The 
defendant  has  received  ner  legacy  under  the  will,  and  her  annuity, 
so  far,  has  been  paid  to  her ;  can  she  now  recover  adversely  to 
the  will? 

By  the  spirit  of  the  11th  section  of  the  Act  of  8th  April,  1888, 
and  of  the  11th  section  of  the  Act  of  1848,  the  widow  cannot 
take  under  the  will  of  her  husband  and  the  intestate  laws.  She 
must  take  under  one  or  the  other.  To  this  effect  are  numerous 
authorities :  Benedict  r.  Montgomery,  7  TFl  ^  Ser.  288 ;  Hinner- 
shits  t^.  Bemhard's  Executors,  1  Sarris  518 ;  Meliset's  Appeal,  5 
Harris  449. 

If  the  words  ^^  testate  or  intestate"  in  the  Act  of  1851  will  en- 
able the  plaintiff  to  recover,  they  must  operate  a  repeid  of  the  Act 
of  1833  in  this  respect ;  and  this  although  the  Act  of  1851  has 
no  repealing  clause  or  negative  words.  £&  to  the  implied  repeal 
of  one  statute  by  another,  see  The  Easton  Bank  v.  The  Common- 
wealth, 10  Barr  448 ;  2  Dwarf,  on  Statutes  688, 678 ;  4T.R.  2, 
4;  Rex  v.  Boston,  12  A.  ^  E.  470;  24  Pick.  296-7-8;  Bac. 
Ahr.  Stat.  D. ;  Forte's  Case,  11  Coke  68;  Watson's  Case,  Dyer 
847. 

Apparently  conflicting  statutes  are  to  be  reconciled,  and  validity 
given  to  each :  Beals  v.  Hale,  4  How.  U.  S.  Rep.  37.  The  Act 
of  1851  can  only  apply  to  cases  of  testacy  when  the  whole  estate 
is  not  disposed  of.    And  see  9  Harris  48. 

By  taking  under  the  will  the  plaintiff  was  estopped  from  reco- 
vwy  in  the  present  action.     See  Benedict  v.  Montgomery,  7  W. 
}  Ser.  288 ;  Shoble  v.  Smith,  8  WaUs  280 ;  Wilson  v.  Bigger,  7 
-  ^  Ser.  117. 
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The  remedy  of  the  plaintiff,  if  any,  is  in  the  Orphans'  Court. 
The  claim  is  one  upon  the  assets  of  the  estate  in  the  hands  of  the 
executors,  and  comes  within  the  jurisdiction  of  that  Court.  See 
Withers  v.  Weaver,  10  Barr  390-1. 

Cessna^  for  defendant  in  error. — The  whole  law  regulating  wills 
and  inheritances  is  of  the  creation  of  the  legislature.  If  the  laws 
anterior  to  1851  had  the  power  to  give  the  widow,  in  the  case  of 
issue,  one-third  of  the  personal  estate  of  decedent,  and  on  failure 
of  issue  one-half,  what  was  there  to  restrain  the  legislature  from 
adding  thereto  $300  in  1851  ?  See  Lancaster  v.  Bonnmarter,  and 
Oilman's  Estate  (Orphans'  Court,  Philadelphia). 

The  claim  is  not  adverse  to  the  will.  The  property  claimed  is 
not  embraced  by  its  provisions.  If  it  should  reduce  the  legacies, 
this  is  no  reason  why  it  should  not  be  allowed. 

The  argument  relating  to  the  report  of  the  statute  of  1833  has 
no  application. 

2d.  As  to  the  remedy.  By  the  Act  of  1849,  the  sheriff  serving 
ihe  writ  was  required  to  appraise  the  property.  By  the  Acts  of 
1850  and  1851,  this  duty  is  imposed  upon  the  executor  or  admi- 
nistrator, and  to  set  apart  the  property.  In.  all  the  acts  the  ob- 
lect  is  declared,  to  exempt  property,  and  not  to  give  money.  And 
m  Hammer  v.  Freese,  7  Hanru  255,  it  was  decided  that  the  only 
remedy  against  the  officer^  if  he  fails  to  complv  with  his  duty,  is 
by  action.  The  party  cannot  come  upon  the  fund.  Under  the 
Act  of  1861,  the  executor  is  the  officer.  We  do  not  seek  this 
property  from  him  or  them  as  assets  of  the  decedent ;  we  seek  to 
make  them  pay  because  they  have  disregarded  a  plain  dutv.  They 
were  bound  to  set  apart  the  property  for  the  widow.  If  they  toot 
it  they  were  trespassers,  and  are  liable  in  this  action. 

* 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — The  right  of  a  widow  to  retain  real  or  personal  pro- 
perty to  the  amount  of  9300  from  the  estate  of  her  deceased 
husband,  is  given  by  the  5th  section  of  the  Act  of  14th  March, 
1851,  and  that  too  whether  her  husband  dies  testate  or  intestate, 
solvent  or  insolvent.  So  much  of  the  estate  belongs  to  her  and 
her  children,  if  she  has  any,  for  the  use  of  the  family.  If  she  has 
no  children,  it  is  hers  absolutely ;  and  it  is  the  duty  of  the  personal 
representatives  to  set  aside  this  amount  for  the  widow  upon  request 
made,  to  be  appraised  in  the  manner  prescribed  by  the  Act  of 
1849.  Her  right  to  this  is  superior  to  tnat  of  creditors,  unless  in 
cases  of  liens  lor  the  purchase-money  of  real  estate  elected  to  be 
retained,  and  of  course  it  is  to  the  exclusion  of  the  legatees. 

Where  a  widow  accepts  a  provision  made  for  her  in  the  will  of 
her  husband,  she  cannot  claim  her  rights  under  the  intestate  laws ; 
but  this  does  not  apply  to  the  9300  which  sh^  is  authorized  to 
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retain  by  tbe  Act  of  1851.  So  much  of  the  estate  is  withdrawn 
from  the  general  course  of  administration,  and  specifically  appro- 
priated by  law  to  the  use  of  the  "  widow  and  family ;"  and  this  ia 
so  whether  the  widow  elects  to  take  under  the  will,  if  there  be  one, 
or  prefers  her  statutory  rights  in  the  distribution  of  th^  estate. 

!By  the  Act  of  9th  Apnl,  1849,  $300  worth  of  property  is  ex- 
empted from  levy  and  siue  on  execution,  or  warrant  of  distress  for 
non-payment  of  rent ;  and  by  the  Act  of  14th  April,  1851,  pro- 
perty to  the  same  amount  is  preserved  to  the  widow  or  childr en^ 
for  the  benefit  of  the  family  after  the  decease  of  the  husband.  This 
ia  a  highly  beneficial  provision,  and  we  will  not  lessen  its  value  by 
construing  its  claim  to  work  a  forfeiture  of  other  independent 
rights. 

As  to  the  question  of  jurisdiction ;  ordinarily,  the  benefit  to  be 
derived  from  the  Act  of  1851  should  be  under  ihe  supervision  of 
the  Orphans'  Court,  but  where,  as  in  the  case  in  hand,  the  execu- 
tors refuse  to  allow  the  property  to  be  appraised  and  remain  with, 
the  widow,  and  convert  the  whole  estate  into  money,  we  can  see 
no  good  reason  why  she  may  not  bring  suit  in  the  Common  Pleas 
to  recover  damages  for  the  injury  sustained. 

Judgment  affirmed. 


Peter  Arnold  versus  John  Cessna. 

A  joint  purchase  of  land  by  two  persons,  by  articles  of  agreement,  vests  in 
them  an  eqaitable  title  to  the  lana,  as  tenants  in  common,  with  a  right  to 
demand  a  conveyance  of  the  le^  title,  n^n  payment  of  the  purchase-money. 

In  such  case,  parol  evidence  is  not  admissible  to  show  that  one  of  the  parties 
signed  the  a^eement  as  surety  for  the  other ;  because,  Ist.  It  would  contradict 
the  written  mstrument  2d.  It  would  be  a  violation  of  the  Statute  of  Frauds 
and  P^ijuriee. 

A  judgment  in  an  adaon  of  covenant,  for  the  unpaid  porohase-money  agunst 
one  of  the  vendees,  and  a  le^  and  sale  of  the  land  upon  proceedings  on  that 
judgment,  would  not  divest  the  estate  of  the  other  vendee  in  the  land. 

Such  judgment  would  not  b^  a  lien  on  the  interest  of  the  vendee,  who  was 
not  a  party  to  the  suit. 

Thb  ejectment  in  this  case  was  brought  in  the  Common  Hew 
of  Bedford  eountjf,  to  Novemher  Term,  1854. 

Verdict  for  plaintiff  November  26,  1854* 

The  facts  are  somewhat  complicated.  The  tide  to  tfie  land  ia 
dispute  was  in  Ann  Lehman.  On  tbe  7th  of  April,  1818,  Ann 
Lehman  and  Abraham  Lehman  entered  into  artictes  of  agreement 
for  the  sale  of  the  land,  tqgether  with  another  tract,  with  Philip 
Moser  and  John  Exline.  In  consideration  whereof,  the  said  Moser 
and  Exline  bound  themselves,  j^inUy^  to  pay  to  tbe  said  Ann  and 
Abraham  the  sum  of  flOOOi 
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Upon  these  articles  of  agreement  an  action  of  covenant  was 
bron^t  to  No.  84  of  Angust  Term,  1832,  in  which  Ann  and  Abra- 
ham Lehman  were  plaintiffs,  and  Philip  Moser  and  John  Exline 
were  defendants.  Philip  Moser  died  in  1886,  and  a  judgment  was 
obtained  against  John  Exline,  surviying  coyenantor,  on  the  10th 
of  NovemW,  1842,  for  ^54.28,  the  oalance  of  the  purchase- 
money  with  interest  due  upon  said  agreement.  To  No.  197  of 
November  Term,  1842,  afi.fa.  was  issued  and  the  land  in  dispute 
levied  upon,  and  a  vmid.  ex.  was  issued  to  No.  72  January  Term, 
1843,  by  virtue  of  which  the  said  land  was  sold  to  8.  M.  Barclay 
for  JlOO,  who,  on  the  18th  of  May,  1848,  conveyed  the  same  to 
the  defendant,  Peter  Arnold,  for  the  eonsideration  of  (500. 

S.  M.  Barclay  died  on  the  3d  of  January,  1852,  and  letters  of 
administration,  with  the  will  annexed,  were  issued  to  Job  Manit 
and  J.  E.  Barclay. 

Proceedines  were  commenced  in  the  Orphans*  Court  by  the 
heirs  of  Ann  Lehman,  deceased,  under  the  direction  of  John  Cessna, 
the  plaintiff  below,  acting  as  their  attorney,  and  carried  on  by  him 
as  administrator  de  bonis  non,  with  the  wiH  annexed,  of  the  said 
Ann  Lehman  a^inst  Ihe  representatives  of  S.  M.  Barclay,  which 
resulted  in  making  the  estate  of  Baix^lay  responsible  to  the  heirs 
of  Ann  Lehman  for  the  vahie  of  the  land  purchased  by  him  at  the 
dieriff's  sale,  being  about  $1100;  which  proceedings  were  affirmed 
in  this  Court  at  last  May  Term. 

In  1868,  and  before  toe  meetiB^of  the  auditors  in-said  proceed* 
in&y  the  plaintiff  had  a  conversation  with  WilEam  M.  Hall,  who 
hML  been  employed  by  Moser-e  heirs  to  look  after  their  interests, 
in  which  said  plaintiff  said  that  he  idso  had  been  spoken  to  by  some 
of  the  Moeers.  Said  plaintiff  l^n  employed  Mr.  Hall  to  assist  in 
the  prosecution  of  the  claim  of  the  heirs  of  Ann  Lehman,  and 
induced  a  delay  of  the  assertion  of  the  claim  of  the  Mosers  for  the 
purpose  of  better*  insuring  a  recovery*  of  ^  claim  of  Ann  Lehman's 
heirs  against  the  estate  of  Barclay. 

The  plaintiff  claims  the  land  under  and'  by  virtue  of  convey- 
aiices  dated  in  1854,  from  the  heirs  of  FhOip  Moser,  deceased. 

On  tiie  trial  of  the  canse,  it  wae  proved  that  Ann  Lehman  ad^ 
mitted  to  the  witness  that  the  land  in:  dispute  had  been  paid  for  hf 
Philip  Moser. 

Moser  went  inteposses^n  in  1618,«ndcontiinied  in  possession 
of  tibe  tract  in  dispute  until  hb  death  in  1886,  excepting  three 
years,  during  which  time  it  was  leased  by  him  to  his  brother. 
After  his  d^th,  his  widow  and  cbHdiTen  continued  in  possession 
till  1843,  when  S.  M.  Barclay  obtained  the  possession  under  his 
purchase  at  sheriff^s  sale,  and  sold  to  defendant,  Arnold,  who 
moved  on  Ae  land  and  continties  thereon. 

Abrahfun  Miller,  a  witness  for  plaintiff,  proved  the  possession 
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of  Moser  of  the  tract  in  controyersj,  and  after  his  death  by  his 
widow  and  children  from  1818  down  to  the  period  possession  was 
taken  by  Barclay. 

Mary  Exline,  the  widow  of  John  Exline,  proved  that  John  Ez- 
line  never  lived  on  the  tract ;  that  she  remembered  well  when 
Moser  bought  it ;  that  her  husband  had  bailed  Moser  when  he 
bought,  and  that  Moser  had  paid  for  the  farm,  and  not  Exline ; 
that  her  husband  had  often  told  her  this ;  that  Moser  went  on  to 
the  land  after  he  bought.  Before  he  bought,  he  lived  with  her  and 
her  husband,  and  was  their  son-in-law ;  that  she  had  seen  Moser 
pay  money  on  the  land,  but  could  not  say  how  much. 

Defendant  excepted  to  the  testimony  ot  the  above  witnesses. 

There  was  also  evidence  that  Abraliam  Lehman,  the  son  of  Ann 
Lehman,  and  John  Exline,  the  father-in-law  of  Moser,  signed  the 
agreement  as  sureties  for  the  faithful  performance  of  their  prin- 
cipals. 

On  this  statement  of  facts,  the  Court  below  charged  ihfi  jury: — 

^'  This  is  a  controversy  between  the  purchasers  of  the  interests 
of  Moser  and  Exline,  as  to  what  title  they  acquired  by  their 
respective  purchases.  This  title  as  between  Ann  and  Abraham 
Lehman  and  Moser  and  Exline  remained  unfinished ;  no  deed  ever 

Sussed,  and  by  the  conveyance  to  the  plaintiff  by  the  heirs  of 
oser,  he  took  no  better  position  in  the  contract  than  was  held  by 
the  heirs  through  their  father ;  and  by  the  sheriff's  sale  Barclay 
became  vested  with  the  rights  of  John  Exline.  Neither  can  claim 
to  be  an  innocent  purchaser  without  notice.  If  they  choose  to  buy 
without  inquiry,  they  took  the  risk  of  the  title,  and  if  the  jury  be- 
fieve  that  rhilip  Moser  was  the  purchaser  of  this  land  from  Ann 
Lehman — John  Exline  signing  the  agreement  only  as  the  surety 
of  his  son-in-law — ^and  that  Philip  Moser  paid  the  purchase-money 
to  Ann  Lehman  in  his  lifetime,  then  the  plaintiff  must  recover. 

The  counsel  for  plaintiff  in  error  (defendant  below)  submitted 
the  following  points : — 

1.  That  the  action  of  covenant  against  Moser  and  Exline  was 
well  brought,  they  being  joint  covenantors,  and  that  Moser  havinfi^ 
died  before  judgment,  the  further  prosecution  of  the  action  could 
be  maintained  only  against  the  surviving  defendant. 

2.  That  a  sale  of  the  land  under  a  judgment,  agamst  the  sur- 
viving covenantor,  obtained  in  an  action  for  the  unpaid  purchase- 
money,  upon  the  articles  of  agreement,  settles  definitely  the  rights 
of  all  parties  connected  with,  or  having  an  interest  in,  the  purchase, 
and  passes  the  title  of  both  covenantors,  Moser  and  Exline,  to  the 
vendee  of  the  sheriff. 

8.  That  the  interest  of  the  plaintiff  in  this  case  is,  at  best,  an 
equitable  interest,  and  he  cannot  ask  the  Court  to  enforce  his 
equity  until  he  has  done  what  equity  requires  at  his  hands,  and 
therefore  he  cannot  recover  without  having  first  paid  or  tendered 
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to  pay  the  balance  of  the  porchase-monej  due  onder  the  agree- 
ment. 

4.  That  if  the  jnrj  believe  that  the  defendant  in  this  case  had 
no  notice  of  the  claim,  now  set  up  by  the  plaintiff,  under  the  Mo- 
sers,  and  that  there  is  nothing  in  the  case  that  woidd  put  him  upon 
such  inquiry  as  would  necessarily  lead  to  a  knowledge  of  that 
claim,  he  is  an  innocent  purchaser,  without  notice,  and  is  protected 
against  the  latent  title,  under  which  the  plaintiff  seeks  to  recover. 

5.  That  the  purchaser  at  sheriff's  sale  became  the  owner  of  Ex- 
line's  interest  in  the  land  in  dispute,  and,  as  by  the  terms  of  the 
agreement  Exline  was  a  joint  owner  with  Moser,  the  defendant, 
as  alienee  of  the  sheriff's  vendee,  became  therefore  entitled  to  at 
least  one-half  of  the  land — if  the  Court  should  be  of  opinion  that 
he  is  not  entitled  to  the  whole — in  the  absence  of  full  proof  show- 
ing knowledge  of  the  want  of  title  in  Exline. 

6.  That  if  the  jury  believe  that  the  plaintiff  in  this  case,  being 
the  attorney  of  the  heirs  of  Ann  Lehman,  and  administrator  dS 
bonis  non  of  her  estate,  recovered,  with  a  full  knowledge  that  said 
Ann  Lehman  had  been  paid  and  satisfied,  from  the  estate  of  Sa- 
muel M.  Barclay,  who  was  executor  of  said  Ann  Lehman  and 
vendee  of  the  sheriff  of  the  land  in  dispute,  the  value  of  said  land*, 
and  induced  a  delav  of  the  assertion  of  the  claim  of  the  Mosers, 
for  the  purpose  of  better  insuring  a  recovery  of  the  claim  of  Ann 
Lehman's  heirs  against  the  estate  of  Barclay,  equity  will  not  per- 
mit him  to  recover  as  vendee  of  the  Mosers  against  the  defendant^ 
an  innocent  purchaser,  without  notice  of  the  title  thus  purposely 
concealed  by  the  plaintiff. 

To  which  the  Cfourt  answered  as  follows : — 

1st,  2d,  and  5th.  We  have  already  said  that  the  sale  to  Barclay 
upon  the  judment  obtained  on  the  articles  of  agreement  against 
Exline  passed  no  greater  interest  to  the  sheriff's  vendee  than  war 
in  Exline  at  that  time,  and  if  the  jury  believe,  from  the  evidence, 
that  Exline  was  a  principal — prima  facie  he  was  one — then  the 
sale  passed  the  one-half  of  the  land  to  Barclay ;  but  if  Exline  was 
the  securi^  only — ^it  is  not  alleged  that  he  paid  anv  part  of  the 
consideration — and  the  purchase-money  was  paid  by  Moser  to 
Ann  Lehman  in  his  lifetime,  then  the  sale  passed  no  title  to  Bar* 
day. 

od.  If  the  jury  believe  that  Moser  paid  the  purchase-money, 
then  there  was  no  necessity  for  a  tender. 

4th.  Answered  in  the  charge. 

6th.  Answered  in  the  negative. 

To  this  opinion  and  charge  of  the  Court,  the  defendant  excepts, 
and  prays  that  a  bill  may  be  sealed ;  which  is  accordingly  now  done. 

The  following  errors  were  assigned  in  this  Court:  Ist.  The 
Court  erred  in  admitting  the  evidence  of  Mary  Exline  and  Abra- 
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liam  Miller.  2d.  The  Court  erred  in  their  answer  to  the  Ist,  2d, 
and  5th  points  of  the  defendant  below.  3d.  Also,  in  their  answer 
^  the  3d  point.  4th.  Also,  in  answer  to  the  4th  point.  5th. 
Also,  in  answer  to  the  6th  point. 

Kingy  for  the  plaintiff  in  error. — ^It  was  argued  that  the  eyidenoe 
of  Mary  Exline  and  Abraham  Miller  ought  not  to  have  been  ad- 
mitted, because,  Ist,  It  contradicted  a  written  agreement  under 
seal ;  and,  2d,  It  was  not  accompanied  with  an  offer  to  prove,  or 
ibllowed  by  proof  that  defendant,  Arnold,  had  notice  or  knowledge 
of  the  relation  of  principal  and  surety  alleged  to  have  existed  be- 
tween Moser  and  Exline. 

2d  error.  If  two  enter  into  a  bond,  and  one  die  before  judg- 
ment, the  survivor  will  be  charged  alone :  Reed  v^  6aron*s  Execu- 
tors, 7  Ser.  ^  E.  363 ;  Gore  v.  Claric,  6  JUll  350. 

But  a  judgment  was  obtained  against  the  surviving  covenantor 
for  the  balance  of  the  purchase-money  of  lands  agreed  to  be  con- 
veyed to  Moser  and  him.  How  does  this  affect  the  survivor  ?  He 
is  made  responsible  for  the  purchase-money,  and  we  say  there  is  a 
trust  resulting  in  his  favour,  conferring  upon  him  the  equitable  in- 
terest of  the  lands  purchased.  He  would  have  been  entitled  to  a 
deed  on  payment  of  the  judgment,  and  had,  therefore,  such  an 
interest  as  could  be  levied  upon  and  sold.  The  sheriff's  vendee 
was  in  the  same,  if  not  a  better,  condition  than  Exline :  Love  v, 
Jones,  4  Watt9  405. 

The  5th,  which  was  answered  in  connexion  with  the  1st  and 
2d,  should  have  been  explicitly  answered..  It  asserts  that  Ex- 
line  was  a  joint  purchaser  and  owner  with  Moser.  The  contrary 
nowhere  appears  in  a  shape  that  would  affect  anybody  with  no- 
tice ;  and,  if  so,  Arnold  became  the  purchaser  of  the  land  with- 
*o<ut  notice ;  and,  therefore,  k  protectea  to  the  extent,,  at  least,  of 
half  the  land.  He  was  not  bound  to  look  beyond  the  instrument 
by  which  Ann  Lehman  parted  with  h^  title.  K,  therefore,  the 
defendant  in  error  is  entitled  to  recover  at  all,  he  will  be  limited 
to  an  undivided  moiety. 

8d  error.  There  was  error  in  the  answer  of  the  Court  to 
this  point : — "  that,  if  the  jury  believed  that  Moser  paid  the  pur- 
chase-money, there  was  no  necessity  for  a  tender."  If  the  evidence 
of  John  Exline  and  A.  Miller  was  inadmissible,  then  there  was  no 
evidence  of  the  payment  to  go  to  the  jury.  The  declarations  of 
Exline  and  Ann  Lehman,  testified  to  by  their  witnesses,  was  long 

Srior  to  the  judgment  in  the  action  of  covenant.  Will  these 
eclarations  be  allowed  to  contradict  the  agreement  and  the  fact 
established  by  the  judgment  ?  The  knowledge  of  the  witnesses 
was  confined  to  themselves — the  record  was  notice  to  all  the  world 
•—so  the  agreement  treats  both  tracts  as  one,  and  provides  for  the 
payment  of  a  stipulated  sum  for  both,  and  with  this  the  judgment 
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oorrespondfl — and  it  was  abo  in  proof  tiiat  the  value  of  tiie 
other  tract  was  totally  inadequate  to  satisfy  the  balance  due  on  tha 
agreement  in  1842.  There  nae,  therefore,  money  due  from  Moaar 
<m  account  of  the  land  in  ditmute,  and  this  the  plaintiff  below  was 
bound  to  pay,  or  to  tender  Wore  he  can  recover ;  and  the  jury 
ahould  have  been  ao  instructed* 

4.  Arnold  was  an  innocent  purchaser  without  notice.  Moaer's 
iMe  was  imperfect  at  best.  The  record  showed  he  had  not  paid 
for  the  land — that  judgment  had  been  obtained  against  his  oo- 
covenantor,  and  the  land  sold  under  it;  and,  having  no  notice,  he 
is  entitled  to  protection. 

5.  The  defendimt  in  error  prosecuted  ihe  Lehman  claim  againat 
Barclay,  in  the  double  capacity  of  attorney  and  as  administrator 
of  Ann  Lehman,  knowing,  at  the  time,  of  tbs  outstanding  claim 
id  the  Moeers.  The  proseontion  of  the  latter  claim  was  delayed^ 
as  is  alleged,  throuffh  his  procurement,  and  th^eby  a  larger 
amount  was  recovered  for  Lehman's  estate  of  Barclay,  than  would 
have  been  recovered  if  the  clum  of  the  Mosers  had  b^n  duly  pro- 
secuted. Barclay  was  the  executor  of  Ann  Lehman,  at  the  time  he 
purchased  the  land  in  controversy  on  the  judgment  against  Exline, 
aurviving  covenantor  in  the  purchase  with  Moser,  for  9100.  He 
subsequently  sold  the  land  for  ^08.80  to  Arnold,  the  defendant 
below,  under  covenants  of  general  warranty,  which  sum  he  was 
charged  with  in  the  settlement  of  his  administration  amount,  and 
paid  with  interest  to  the  estate  of  Ann  Lehman,  of  which  the 
plaintiff  below  was  then  the  administrator  de  bonis  non.  hi  the 
mean  time,  and  pending  the  controversy,  the  plaintiff  below  bought 
out  the  title  of  Moser's  heirs  to  die  land,  and  brought  this  eject- 
ment afoot,  having  obtained  the  Judgment  against  Barclay's  eetale 
for  Lehman's  estate.  Is  it  consistent  with  public  policy,  and  due 
administration  of  justice,  that  he  should  recover  ?  Bush  v.  Cave> 
naugh,  2  Barr  197. 

^relay's  estate  has  paid  tibe  whole  sum  received  of  Amdd  for 
the  land  to  Lehman's  estikte ;  if  plaintiff  recovers,  his  estate  will 
be  liable  to  an  action  on  the  covenant  of  general  warranty  to 
Arnold,  should  the  latter  be  evicted. 

Cessna,  for  defendant  in  error. — The  plaintiff  in  error  mistakes 
m  saying  that  the  proceedings  against  But^lay's  eotate  were  carried 
on  bv  defendant  in  error  as  administrator.  He  was  emj^yed  by 
the  heirs  as  attorney,  and  only  administered  at  a  late  perioo, 
when  an  administrator  was  necessary  to  effect  a  distribution. 

1.  As  to  the  admission  ef  the  evidence  objected  to :  There  was  no 
contradiction  of  the  deed.  See  Mann's  Appeal,  decided'  at  May 
Term,  1854,  and  the  opinion  of  Lowbib,  Justice. 

Arnold  stands  in  the  place  of  Barclay.  The  purchaser  of  an 
inchoate  title  at  sheriff's  sale  takes  the  title  of  the  defendant  and 
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nothing  more.  His  alienee  is  in  no  better  condition.  See  the 
case  of  Morrison  et  al.  v.  Fank,  decided  at  May  Term,  1854 ;  2 
Bawle  188 ;  7  Barr  165 ;  7  Watts  167 ;  8  Barr  187. 

No  one  denies  the  first  point.  Barclay,  as  executor  of  Lehman, 
had  a  remedy,  by  ejectment,  against  Moser,  although  he  had  none 
on  the  covenant.  It  is  not  true,  as  plaintiff  asserts,  that  Exline 
would  have  been  entitled  to  a  deed  for  the  land  on  payment  of  the 
judgment ;  nor  is  it  true  that  there  was  a  resulting  trust  in  favour 
of  Exline.  From  what  could  it  result  ?  From  the  fact  that  Moser 
had  all  the  money  and  that  Exline  had  nothing  ? 

2.  The  second  point  the  Court  below  properly  refused.  Moser's 
heirs  could  not  be  affected  by  a  sale  of  Exline's  interest.  Moser 
died  in  1835.  The  judgment  was  taken  in  1842;  not  against 
Moser,  his  administrators,  or  his  heirs.  The  case  Torr  v.  Jones, 
4  Watts  465,  is  not  disputed ;  but  there  the  judgment  was  recovered 
by  the  vendor  against  the  vendee.  There  was  a  union  of  the 
legal  and  equitable  interests,  and  by  this  arran^ment  the  parties 
to  the  record  did  definitively  settle  their  relations.  In  this  case 
there  was  no  such  proceeding ;  there  is  no  disclosure  of  the  relation 
between  the  vendors,  nor  of  that  of  the  vendees.  The  relation 
between  the  vendors  and  vendees  only  is  declared.  The  true  rela- 
tion between  Moser  and  Exline  is  disclosed  by  the  evidence. 
Moser  owning  the  equitable  title,  there  was  no  umon  of  the  legal 
and  eauitable  estates  by  the  sale  of  Exline's  interest  in  the  land ; 
no  dennitive  settlement  of  the  rights  of  the  parties,  as  in  the  case 
cited,  which  is  not,  therefore,  in  point.  The  case  is,  as  stated  in 
the  Court  below,  "a  controversy  between  Moser  and  Exline." 
Plaintiff  in  error  is  entitled  to  Exline*s  interest;  defendant  in 
error  to  that  of  Moser.  The  jury  have  determined  their  relative 
value.  By  the  decision  of  the  Court,  in  May  last,  Barclay,  in 
the  purchase,  took  the  risk  upon  himself.  Arnold  is  in  no  better 
position ;  and,  aside  from  this,  it  is  plain  th^t  Arnold  had  notice. 
The  only  title  Barclay  could  show  in  Exline  was  the  agreement 
of  April,  1818.  Did  that  show  to  Arnold  what  share  was  Moser's? 
what  Exline's  ?  On  the  contrary,  the  record  on  which  the  land 
was  sold  showed  that  Moser  paid  all  the  money  that  ever  was  paid, 
and  there  was  enough  upon  the  record  to  put  any  man  upon 
inquiry. 

8.  The  third  error  assumes  that  the  title  of  defendant  in  error 
was  equitable,  and  requires  that  a  tender  should  be  made  to  entitle 
him  to  recover.  The  loss  of  time,  thirty-seven  years,  and  con- 
tiiyied  possession  for  twenty-seven  years,  and  the  evidence  V)f  pay- 
ment, as  proved  hy  witnesses,  raise  the  presumption  of  payment 
so  as  to  dispense  with  a  tender.  And  this  is  not  rebutted  by  the 
judgment,  for  the  reasons  that  the  articles  of  agreement  embraced 
two  tracts,  and  Moser  was  no  partj^  to  the  judgment. 

But  the  rule  requiring  a  tender  is  confined  to  actions  between 
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the  Tender  and  vendee ;  either  may  recoyer  against  the  other  or 
gainst  a  stranger  without  tender :  7  Watt$  43 ;  4  Barr  482 ;  2 
Marris  249. 

4.  The  fourth  error  assigned  is  founded  on  a  misapprehension 
of  the  facts  of  the  ease.  This  is,  emphaticallj,  a  controversy 
between  Moser  and  Exline ;  their  alienees  occupy  the  same  posi- 
tion that  they  would  occupy  if  now  present. 

5.  As  to  the  conduct  of  defendant  as  attorney  at  law:  1.  In 
increasing  the  delay  of  Moser's  heirs  in  the  prosecution  of  their 
claim.  2.  In  the  prosecution  of  an  unjust  judgment.  Was  this 
an  unjust  judgment  ?  Who  says  so  ?  The  representatives  of  J. 
Barclay.  Who  obtained  it  ?  Who  was  attorney  in  1882  ?  Who 
executor  of  one  plaintiff  in  1888  ?  Who  the  assignee  of  the  other 
plaintiff  in  1811  ?  Who  issued  execution,  controlled  the  levy  and 
sale,  and  became  the  purchaser  ?  Surely  Mr.  Barclay  should  not 
complain  that  we  have  been  collecting  the  jud^ent  he  took  so 
much  pains  to  obtain.  If  the  purchase-money  of  this  land  was  all 
paid,  no  one  ever  told  this  to  the  defendant  in  error.  He  knew 
nothing  of  this  till  the  day  Miller's  deposition  was  taken. 

But  if  he  had  known  that  this  land  had  been  paid  for,  the 
agreement  embraced  two  tracts ;  the  other  was  not  paid  for.  For 
this  balance  Barclay  obtained  the  judgment.  Barclay  was  execu- 
tor from  1838  to  lo58 ;  and  the  prosecution  of  Moser 's  claim  five 
years  ago  would  have  had  no  effect  upon  his  liability  in  the  former 
action.  Between  him  and  Lehman's  heirs  it  could  make  no  dif- 
ference. If  he  bought  and  sold  the  land,  and  received  the  money, 
he  was  liable.  If  be  did  not,  then  the  debt  was  lost  through  his 
gross  negligence  as'  executor.  So  far  as  can  be  now  seen,  there 
was  a  valid  claim  against  Moser  and  Exline,  to  the  amount  of  the 
judgment  for  the  balance  due  on  another  tract.  Why  was  this 
claim  permitted  to  slumber  for  twenty  years  ?  Barclay  was  bound 
to  collect  it  from  Moser  or  pay  it  himself.  The  whole  case  was 
on  record  and  freely  discussed  on  a  former  trial  in  the  Court 
below,  before  auditors,  and  in  this  Court ;  in  all  of  which  defend- 
ant in  error  took  the  ground  that  Abraham  Lehman  was  only  bail 
for  Ann,  and  that  Exline  was  only  bail  for  Moser,  and  so  proved 
it  to  the  satisfaction  of  Court  and  auditors,  and  before  a  jury  in  a 
feigned  issue;  and  all  this  before  defendant  in  error  bought  a 
single  share  of  Moser's  heirs. 

When  a  trustee  purchases  land  at  his  own  sale,  he  cannot  retain 
it.  Barclay  denied  the  trust,  claimed  adversely,  and  took  the  risk 
of  the  title.  If  he  had  conveyed  to  Lehman's  heirs,  as  he  should 
have  done,  they  would  have  been  entitled  to  just  what  was  finally 
decreed  to  them  by  this  Court. 

Our  purchases  from  Moser's  heirs  were  made  openly,  and  the 
deeds  recorded  as  they  were  made ;  one  of  them  by  sheriff's  sale. 

Vol.  L— 6 
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Why  did  not  plaintiff  ia  enx)r  bay?    Beeanse  he  de&i^ed  Moser's 
title,  and  does  so  yet. 

The  ejectment  was  delayed,  not  for  the  parpose  of  securinff 
judgment  in  the  other  suit^  bat  nntil  the  defendant  in  error  had 
obtained  the  entire  title,  when  it  was  immediately  brought. 

The  opinion  of  the  Court  was  deUvered  by 

Knox,  J. — This  was  tui  action  of  ejectment.  Previous  to  April, 
1818,  the  title  to  the  land  in  dispute  was  in  Ann  Lehman.  On 
the  7th  of  April,  A.  d.  1818,  Ann  Lehman  and  her  son,  Abraham 
Lehman,  sold  by  articles  of  agreement  to  Philip  Moser  and  John 
Exline  two  tracts  of  land — ^he  one  for  which  this  action  was 
brought,  and  a  mountain  tract — ^for  the  consideration  of  one  tha«- 
sand  dollars. 

In  1823,  an  action  of  corenant  was  brought  by  Ann  and  Abrsr 
ham  Lehman  against  Philip  Moser  and  John  Ezline,  to  recover 
the  unpaid  purchase-money.  Moser  died  in  1835,  and  in  Novem^ 
ber,  A.  D.  1842,  a  judgment  wbb  obtained  against  Exline,  in  the 
action  of  covenant,  for  the  sum  of  $854.23.  Upon  this  judgment 
the  tract  in  dispute  was  sold  in  January,  1848,  to  Samuel  M.  Bar- 
clay, the  executor  of  Ann  Lehman^  who  conveyed  it  to  the  defend- 
ant Arnold  in  May,  1843.  Philip  Moser  went  into  possession  in 
1818,  and  remained  until  his  death  in  1886,  leaving  a  widow  and 
children,  who  continued  the  possesion  until  1844 ;  since  which 
time  the  tract  has  been  occupied  by  the  defendant,  under  his  pur- 
chase from  Barclay.  The  plaintiff  has  the  title  of  the  heirs  of 
Philip  Moser. 

The  important  point  in  the  oaae  is  the  effect  of  the  sheriff's  sale 
upon  the  judgment  obtained  in  the  action  of  covenant.  The 
plaintiff  denies  that  this  judgment  was  a  lien  upon  the  land,  aver- 
ring that  the  purchase  was  really  for  the  benefit  of  Moser,  and  that 
Ezline  was  a  party' to  the  articles  of  agreement,  not  as  purchaser, 
but  merely  as  security  for  the  payment  of  tiie  purchase-money. 
He  further  alleges  that  the  purduise-money  for  the  tract  in  dispute 
had  been  paid  by  Moser  to  Ann  Lehman  in  her  lifetime.  The 
defendant's  position  is,  that  the  judgment,  although  against  Exline 
alone,  having  been  recovered  in  a  suit  brought  on  the  articles  of 
agreement  for  the  sale  of  the  land,  was  a  lien  upon  the  whole 
equity  outstanding,  and  that  the  sale  extinguished  all  the  interest 
which  Moser  and  £!xline,  or  either  of  them,  had  in  the  land.  The 
Court  of  Common  Pleas  permitted  the  plwitiff  to  prove  by  parol 
testimony  that  the  purchase  was  made  for  the  benefit  of  Moser, 
that  Exline  signed  the  agreement  as  surety,  and  that  Ann  Lehman 
had  said  in  her  lifetime  that  the  tract  in  dispute  had  been  fully 
paid  for  by  Moser;  and  instructed  the  jury  that  if  they  found  these 
fieicts  their  verdict  should  be  for  the  plaintiff. 

By  the  articles  of  agreement  an  equitable  title  passed  tp  Philip 
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Moe^  and  John  Exline,  as  tensnte  in  commcfxkj  irith  the  right  to 
demand  a  conveyance  of  ike  legal  title  upon  the  payment  a!  tJw 
purchase-money.  The  equitable  title  of  Exline  ooold  not  be  de- 
stroyed by  parol  eridenoe  that  he  was  a  surety  instead  of  a  pur- 
chaser, fiiBt,  because  this  evidenoe  could  not  gainsay  the  written 
instrument  under  seal,  and,  second,  because  it  would  be  a  violation 
of  the  statute  of  fraiids  and  perjuries  to  permit  one  who  has  pur- 
chased by  writing  jointly  with  another  to  prove  by  parol  that  his 
co-purchaser  has  no  interest  in  the  purchase*  The  rule  is  well  set- 
tied  in  Pennsylvania  that  an  eouitable  title  to  land  is  within  the 
statute  of  frauds :  Murphy  v.  Hubert,  7  Barr  428.  And  it  is 
equally  well  setded  that  a  transfer  from  one  tenant  in  common  to 
another  can  only  be  by  writmg,  and  that  the  possession  of  the 
one  is  the  possession  of  both :  Galbreath  v.  Galbreath,  5  Watts 
146.  At  the  time  when  the  action  of  covenant  was  commenced, 
as  well  as  when  the  judgment  was  entered  against  Exline  as  be- 
tween the  parties  to  the  agreement,  Exline  was  a  tenant  in  com- 
mon as  to  one-half  of  the  equitable  interest  in  the  land  in  dispute, 
and  the  judgment  against  him  was  unquestionably  a  Hen  upon 
this  interest ;  but  no  case  goes  so  far  as  to  hold  that  a  judgment 
obtained  against  one  tenant  in  common,  in  an  action  of  covenant 
brought  on  articles  of  agreement  for  the  sale  of  land  against  two, 
is  a  Uen  upon  the  interest  of  the  deceased  obligor  or  covenantor. 
The  rule  would  doubtless  be  otherwise  as  to  jomt  tenants,  as  the 
entire  interest  oar  estate  would  pass  to  the  survivor,  and  be  bound 
by  the  lien  of  a  judgment  obtained  against  him  alone;  but  the  real 
estate  of  a  deceased  tenant  in  common,  whether  held  by  articles 
af  agreement  or  by  deed  of  conveyance,  passes  upon  his  death 
directly  to  his  heirs  or  devisees,  and  cannot  be  encumbared  by  a 
judgment  against  another  where  neither  the  heir,  devisee,  or 
perscmal  representative  is  made  a  party.  The  cases  cited  by  the 
plaintiff  in  error  do  not  sustain  his  position,  that  the  judgment 
bound  the  interest  of  Moser  as  well  as  that  of  Exline.  Love  v. 
Jones,  Day  v.  Lowrie,  and  Harbach  v.  Riley  were  all  cases  where 
the  action  was  brought  and  the  judgment  had  against  the  vendee ; 
and  they  simply  decide  that  a  sale  upon  such  a  judgment  passes 
to  ike  purchaser  the  entire  estate,  legal  and  equitable ;  but  in  no- 
thing that  is  said  in  mtber  case  is  there  warrant  for  the  position 
here  assumed. 

As  Mr.  Barday,  the  purchaser,  represented  the  holder  of  the 
legal  title,  Ann  Lehman,  and  as  the  judgment  against  Exline 
was  a  lien  upon  the  one-half  of  the  outstanding  equity,  a  sale 
upon  this  judgment  vested  the  entire  title,  legal  and  equitable,  in 
the  purchaser,  to  a  moiety  of  the  property  sold ;  and,  as  to  this 
moiety,  the  defendant  has  a  perfect  title ;  and,  as  to  the  other  half, 
the  equitable  interest  still  remains  in  the  heirs  of  Philip  Moser, 
or  the  plaintiff  who  daims  under  them,  with  the  right  to  demand 
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a  convejance,  or  recover  the  possession  of  the  nndiTided  moiety, 
upon  paying  or  offering  to  pay  the  one-half  of  the  purchase- 
money,  if  this  has  not  already  been  paid. 

As  the  sale  upon  the  judgment  against  Exline  united  the  equita- 
ble interest  in  an  undivided  moiety  of  the  estate  with  the  legal 
title,  it  left  the  other  moiety  free  from  the  one-half  of  the  pur- 
chase-money, so  that  if  Moser  in  his  lifetime,  or  his  heirs  since 
his  death,  has  paid  upon  this  purchase  five  hundred  dollars  and 
its  interest,  the  plaintiff  is  entitled  to  recover  in  this  action  the 
one  undivided  half  of  the  land  in  dispute.  Taking  the  amount 
recovered  in  the  judgment  against  Exline  as  the  true  amount  then 
due,  it  would  seem  that  more  than  one-half  had  been  paid,  for  the 
judgment  is  for  a  sum  considerably  less  than  the  one-half  of  the 
purchase-money,  and  its  interest  from  the  date  of  the  contract,  in 
1818,  to  the  rendition  of  the  judgment  in  1842 ;  but,  as  this 
judgment  is  not  conclusive  between  the  parties  to  the  present  suit, 
as  to  the  amount  then  due,  the  question  is  slill  open  for  inquiry ; 
and,  if  it  should  be  found  upon  another  trial  that  Moser,  or  those 
claiming  under  him,  had  not  paid  the  one-half  of  the  purchase-money, 
a  conditional  verdict  should  be  given  in  favour  of  the  plaintiff  for 
the  one  undivided  moiety  of  the  land,  upon  his  paying  to  the  de- 
fendant within  such  time  as  the  jury  should  fix  any  residue  of  the 
one-half  of  the  purchase-money,  and  interest,  after  deducting 
what  has  already  been  paid  by  Moser,  the  defendant,  to  be  en- 
titled to  the  money  so  paid  only  upon  conveying  to  the  plaintiff  the 
legal  title  to  the  one-half  of  the  land.  The  conveyance  should  be 
made  by  the  defendant,  because  the  legal  title  passed  to  the  whole 
estate  from  Ann  Lehman  to  Samuel  M.  Barclay,  by  virtue  of  the 
sheriff's  sale  and  the  subsequent  proceedings  against  the  estate  of 
Mr.  Barclay  by  the  estate  of  Mrs.  Lehman ;  and  being  so  in  Mr. 
Barclay,  it  would  enure  to  the  benefit  of  his  vendee,  the  defend- 
ant in  this  suit.  If,  however,  the  junr  should  find,  as  they  pro- 
bably will,  upon  a  second  trial,  that  Moser  had  paid  his  part  of 
the  purchase-money,  a  verdict  in  favour  of  the  plaintiff  for  the 
undivided  half  of  the  tract  is  all  that  the  case  requires. 

It  is  unnecessary  to  pass  upon  the  assignments  of  error  more 
particularly  than  we  have  already  done ;  but,  to  prevent  miscon- 
struction, we  will  add  that  there  is  nothing  ia  the  view  of  the  case 
we  have  taken,  inconsistent  with  the  decision  of  this  Court  in 
Mann's  Appeal,  not  yet  reported.  There  we  permitted  the  repre- 
sentatives of  Ann  Lehman  to  show  that  Abraham  Lehman  had  no 
interest  in  the  purchase-money  due  on  the  articles  of  agreement 
with  Moser  and  Exline,  although  he  was,  on  the  face  of  the  agree- 
ment, one  of  the  vendors ;  but  this  was  in  accordance  with  the  legal 
title  which  was  in  the  name  of  Ann  Lehman  alone ;  here  the  pro- 
position was  to  show,  in  direct  contradiction  to  the  written  agree- 
ment, that  Exline  was  not  a  purchaser,  but  a  surety,  and  that  too, 
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to  affcet  the  title  of  the  defendant,  without  proof  that  he  had  no- 
tice of  any  relation  between  the  parties  other  than  what  appeared 
upon  the  face  of  the  agreement.  The  difference  between  this 
case  and  Mann's  Appeal  is  manifest,  and  we  only  notice  it  to 
avoid  the  conjecture  that  we  have  overlooked  our  former  decision. 
There  is  nothing  in  the  allegation  that  the  plaintiff  below  is 
estopped  from  claiming  title  to  the  land  in  controversy,  under  the 
heirs  of  Moser,  because,  as  attorney  for  Ann  Lehman's  estate, 
he  recovered  its  value  from  the  estate  of  Samuel  M.  Barclay, 
deceased. 

Judgment  reversed  and  ventre  de  novo  awarded. 


Jacobs  verma  Figard. 

Under  the  Act  of  the  30th  December,  1786,  continuil^  of  actual  residence 
and  possession  is  the  vital  principle  of  a  pre-emption  right,  and  a  part  of  its 
legal  definition. 

If  the  settler  should  be  compelled  to  qnit  his  residence  on  the  land  by  any 
extrsordinarv  or  oooasional  occurrenoe,  he  must  return  as  earl^  as  convenienty 
or  it  will  be  deemed  an  abandonment :  he  cannot  substitute  daim  for  residence^ 
and  convenience  for  prosecution  of  the  title. 

By  returning  **  as  early  as  convenient,"  the  law  means,  as  early  as  he  rea- 
sonably can. 

To  keep  poeeession  without  a  residence,  for  the  purpose  of  preventing  others 
firom  making  a  settlement  on  the  land,  is  not  a  compliance  with,  but  a  fraud 
upon  the  law. 

Where  the  question  of  abandonment  depends  upon  mere  lapse  of  time,  and 
there  is  no  dispute  as  to  the  length  of  it,  it  is  a  question  of  law  to  be  decided 
by  the  Court,  without  regard  to  the  intention  of  the  part^. 

Kelinquishment  of  actual  residence  for  five  years  and  nine  months,  without 
any  circumstance  to  bring  the  case  within  the  equity  of  the  statutory  excuses, 
would  be  an  abandonment  irrespective  of  the  intention  of  the  clainiant. 

Erbob  to  the  Common  Pleas  of  Bedford  county. 

This  was  an  ejectment  (or  sixty  acres  of  land.  The  facts  appear 
to  be  as  follows : — John  Whitehead,  in  March,  1831,  made  an  im- 
provement on  the  land,  and  on  the  26th  November,  1834,  had 
It  surveyed,  and  the  lines  marked,  embracing  60  acres  and  148 
perches.  The  improvement  was  made  and  the  possession  continued 
m  strict  accordance  with  the  Act  of  Assembly,  until  between  the 
Ist  and  15th  December,  1847.     This  is  not  disputed. 

By  deeds  duly  executed.  Whitehead's  title  to  the  land  became 
vested  in  the  plaintiff,  to  whom  a  warrant  was  granted  on  the  2d 
September,  1853,  upon  which  a  survey  was  made  the  27th  of  the 
same  month,  against  the  acceptance  of  which  a  caveat  was  entered 
by  the  defendant. 

The  defendant  claimed  under  a  warrant  issued  on  the  14th 
February,  1858 ;  upon  which  a  survey  was  made  on  the  7th  March, 
1853,  which  was  accepted  by  the  board  of  property. 
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J.  W.  Wesley,  wbo  was  the  last  actual  resident  npon  the  land 
tmder  the  plaintiff,  left  it  in  December,  1847,  when  it  was  leased 
to  William  Lowry  and  others,  by  those  under  whom  the  plaintiff  in 
error  claims,  who  haye  paid  the  taxes  np  to  this  time.  Neither 
Lowry  nor  the  other  lessees  ever  resided  on  the  land,  but  on  ad- 
joining tracts ;  bat  set  np  a  claim  of  possession,  sleeping  in  the 
noose  a  few  nights,  using  the  honse,  which  was  in  bad  repair,  to 
keep  hay  in,  and  for  the  purpose,  as  Lowry  testified,  of  keeping 
other  people  out. 

Points  submitted  by  the  plaintiff  in  error : — 

1.  That  the  law  raises  no  presumption  of  the  abandonment  of 
an  improvement,  from  the  relinquishment  of  the  possession,  for  a 
period  of  time  less  than  seven  years. 

2.  That,  if  the  jury  believe  that  the  plaintiff  and  those  under 
whom  he  claims,  either  by  themselves  or  their  tenants,  occupied 
the  land  in  dispute  and  the  house  thereon  erected,  having  designated 
the  boundaries  by  an  actual  survey,  with  the  intention  to  make  it 
a  place  of  abode  and  supporting  a  family,  and  that  the  occasional 
absence  therefrom  was  always  attended  with  the  intention  to  return, 
the  said  plaintiff  had  a  right  by  improvement,  and  that  his  perfec* 
tion  of  that  right,  by  a  warrant  and  survey,  entitles  him  to  recover 
in  this  action. 

Errors  assigned :  1st.  The  Oourt  erred  in  not  answering  the 
points  submitted  by  the  plaintiff  in  error.  2d.  The  Oourt  erred 
in  charging  ihe  jury  as  follows,  vis. :  ^'  The  question  for  the  jury 
to  determine  is,  was  this  improvement  abandoned  after  December, 
1847  7  If  it  was,  the  plaintiff  cannot  recover.  The  plaintiff  says 
the  improvement  was  kept  up  by  Evans  and  Lowry,  tenants  of  the 
then  owners,  and  the  payment  of  taxes.  Evans  seems  to  have  had 
a  lease  for  one  year.  Lowry  for  four  years.  Both  were  men  of 
families,  and  had  their  homes  with  their  families  as  well  as  their 
property  elsewhere  than  on  the  land.  Neither  of  Ihem  ever  resided 
upon  the  land,  and  Lowry  says  that  by  the  terms  of  his  Icmc  he 
was  not  reqmred  to  reside  on  the  land ;  that  he  had  a  few  bed^ 
clothes  and  articles  of  properly  in  the  home,  and  that  he  slept 
there  a  few  nights,  and  this  was  done  te  prevent  other  p^vons 
from  going  upon  the  land.  If  these  &cts  are  believed  by  tl^  jury, 
then  Uiis  was  not  such  a  continued  residence  settlement  upon  the 
land  as  the  law  requires,  and  the  defendant  was  ri^ht  in  treating 
it  as  abandoned,  and  he  is  entided  to  your  verdict. 

Ru$$eU,  fbr  plaintiff  in  error. — ^First  cited  NoMe  v.  McCliotodc, 
6  W.  ^  Ser.  58;  Brentlinger  v.  Hutchinson,  1  WatU  4ft. 
Where  the  question  of  abandonment  arises  from  a  relinquisfament 
of  the  possession  for  a  period  less  than  seven  years,  accompanied 
by  circumstances  indicating  an  intention  to  abandon,  it  is  then  a 
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mixed  qnestion  of  law  and  fact  to  be  left  to  the  jar j.  In  the  case 
at  bar,  all  the  circnmstanoes  indicate  a  eontrary  intention,  and  if 
the  qnestion  of  intention  had  been  left  to  the  jury,  they  most  have 
so  found. 

2d.  A  bona  fide  nnprovement  was  made  in  1831,  which  was  kept 
up  for  sixteen  years ;  the  owners  leased  it  to  their  tenants,  occu- 
pied and  used  it,  totally  ineonsbtent  with  any  intention  to  relin 
quish  their  right ;  had  it  surveyed  aad  marked  in  1884,  long  before 
the  seven  years  had  ex|Hred.  Do  these  facts  show  any  intention 
to  abandon  ? 

See  Wibon  v.  Watterson,  4  Bmtt  214 ;  lb.  219. 

BaUi  for  defendant  in  error.-^The  Court  properly  left  the  facts 
to  the  jury.  The  ease  (1  Watts  46)  cited  by  plaintiff,  fails  them 
entirely :  the  Court  in  that  case  .say,  '^  to  constitute  a  settlement 
right  to  land,  a  settler  is  required  to  make  the  land  his  place  of 
abikiey  and  continue  it.  And  see  Wilson  9.  Watterson,  4  Barr 
214 ;  McDonald  v.  MulhoUa&d^  5  Watt$  176.  And  see  Cluggaffe  n, 
Duncan,  1  Ser.  ^  B.  120;  Watson  v.  Gilday,  11  Ser.J^B.  S40; 
Pfouts  V.  Steel,  2  Watt9  410 ;  Wyncoop  v.  Heath,  10  WatU  420  j 
4  Barr  21» ;  Heath  v.  Biddle,  9  Barr  278. 

The  (pinion  of  the  Court  was  delivered  by 

Lbwib,  C.  j.— The Aot of  30th December,  1786,  defines  a  "set- 
'dement,"  under  the  pre-emption  laws,  to  be  ^^  an  actual  personal 
resident  settlement,  with  a  manifeet  intention  of  making  it  a  [dace 
of  abode,  and  the  means  of  supporting  a  &mily,  and  continued 
from  time  to  time,  unless  interrupted  by  the  enemy,  or  by  going 
into  the  military  service  of  this  coun1a*y  during  the  war."  Und^ 
tills  Act  it  has  been  held  that  eontinuity  of  actual  residence  and 
possession  is  the  vital  principle  of  a  pre-emption  right,  and  a  part 
of  its  legal  definition.  Settiem^ts  must  not  have  the  smallest 
cast  of  abandonment:  Watson  v.  Gilday,  11  Ser.  ^  B.  840. 
Short  intervals  of  non-residence,  sueh  as  may  frequently  happen 
between  the  going  out  of  one  tenant  and  the  coming  in  of  another, 
or  a  temporary  absence  en  business,  so  that  the  animoM  revertendi 
exists,  voll  not  be  considered  a  disoontinuanoe  of  the  personal 
residence  after  it  has  been  once  fully  completed.  Nor  will  it  be 
so  where  the  settier  is  expelled  from  his  residence  on  the  land  by 
private  fbroe,  provided  tlukt  he  resort  to  proper  means,  within  a 
reasonable  time,  to  have  himself  restored.  If  he  should  be  com- 
pelled to  quit  his  residence  on  the  land  by  any  extraordinary  or 
oeeasional  ooourrenee,  he  must  return  as  early  as  convenient,  or  it 
iriH  be  deemed  an  abandonment :  Pfouts  t^.  Steel,  2  Watte  412. 
He  must  not  '^  substitute  claim  for  reeidenee^  and  convenience  for 

Jrosecution  of  the  title :"  M'Donald  t;.  MnlhoUand,  5  Waits  176. 
ty  returning  ^^  as  early  as  convenient,"  the  law  means  as  early  as 


Digitized  by  CjOOQIC 


48  SUPREME  COURT  OF  PENN'A.     [HarrUhurg. 

[Jacobs  «.  Ugard.] 

lie  reasonably  can.  He  has  no  right  to  keep  possession  without  a 
residence,  for  the  mere  purpose  of  preventing  others  from  making 
a  settlement  on  the  land.  Such  conduct,  instead  of  being  an 
honest  (Compliance  with  the  law,  is  a  fraud  upon  it  which  it  is  the 
duty  of  the  Courts  to  discountenance.  It  is  a  mistake  to  suppose 
that  the  law  raises  no  presumption  of  abandonment,  from  the  re- 
linquishment of  the  possession  for  a  period  of  time  less  than  seven 
years.  Mr.  Justice  Kennedy's  dictum,  that  ''  the  limitation  of 
time  ought  not  to  exceed  seven  years,"  is  not  to  be  imderstood  as 
sanctioning  an  abandonment  for  that  period  of  time.  On  the  con- 
trary, in  the  case  of  M*Donald  v.  MulhoUand,  5  WatU  173,  an 
absence  of  five  years,  although  accompanied  with  a  continued  as- 
sertion of  claim  by  the  settler,  was  held  as  a  matter  of  law  to  be 
an  abandonment.  It  was  there  held  that  "  continuance  of  resi- 
dence, with  such  occasional  exceptions  of  temporary  but  indu- 
vemable  interruption  of  it  as  circumstances  ma;^  require,  of  which 
it  may  be  the  province  of  the  Court  to  judge,  is  the  groundwork 
of  the  title.''  Where  the  question  of  abandonment  depends  upon 
mere  lapse  of  time,  and  there  is  no  dispute  as  to  the  length  of  it, 
it  is  a  question  of  law  to  be  decided  by  the  Court,  without  regard 
to  the  intention  of  the  party:  Brentling^  v.  Hutchinson,  1 
Watte  51. 

In  the  case  before  us,  there  was  an  actual  abandonment  of  the 
residence  for  five  years  and  nine  months.  The  abandonment  is 
not  excused  by  any  circumstance  which  would  brin^  the  case 
within  the  equity  of  the  statutory  excuses  of  interruption  by  the 
enemy,  or  military  service  of  the  country  by  the  settler  during . 
war.  Under  diese  circumstances,  an  intention  to  reside  on  the 
land  could  not  be  substituted  for  actual  residence.  But,  in  this 
case,  there  was  no  intention  to  reside  on  it.  The  tenants  who 
occupied  the  place  for  the  five  years  preceding  the  defendant's 
acqmsition  of  title  from  the  state,  had  their  residences  notoriously 
elsewhere,  during  the  whole  period,  without  the  slightest  manifes- 
tation of  an  intention  to  remove  to  the  land  to  reside.  On  the 
contrary,  the  evidence  is  that  the  tenant  who  had  a  lease  for  four 

{rears  of  that  time,  '^  was  not  to  move  into  the  house  or  on  to  the 
and."  He  "got  the  properly  for  the  purpose  of  keeping  other 
persons  out."  The  few  bed-clothes  and  articles  of  property  kept 
m  the  house,  and  the  idle  formality  of  sleeping  there  a  few  nights, 
do  not  constitute  an  actual  residence,  when  the  proof  is  that  the 
residence  was  on  another  tract,  and  that  the  object  of  all  this 
show  was  merely  "  to  keep  others  out." 

Under  the  evidence,  the  plaintiff  had  no  title  to  recover ;  and 
the  instructions  of  the  Court  were  more  favourable  to  him  than 
he  had  a  right  to  demand. 

Judgment  affirmed. 
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NORTHERN  DISTRICT-SUNBURT   1855. 


The   Carbon  Run  Improvement  Company  versus 
William  M,  Rockafeller. 

A  holder  of  land  by  warrant  and  sarrey,  may,  with  the  sanotion  of  the 
Board  of  Property,  contract  the  linee  6f  his  surrey  and  throw  ont  part  of  his 
land,  80  that  he  do  not  prejudice  other  interests ;  and  the  part  ezeladed  relapses 
into  the  general  mass  of  public  lands,  and  may  again  be  appropriated  by  war- 
rant and  surrey,  as  yacant  land. 

Where  the  part  thrown  o«t  lies  wifidn  the  lines  of  another  surrey,  it  does 
■ot  become  Taeant  land,  but  ralieves  thot  survey  -from  the  consequsnees  of  aa 
interference. 

An  older  survey  cannot  be  changed,  contracted,  or  enlarged  by  the  a<yns#- 
ment  of  the  lines  of  a  junior  survey. 

Whether  a  line  was  actually  run  upon  the  g^uid,  or  krft  br  the  surveyor 
as  an  open  line,  was  a  question  of  iiot  for  the  jniy,  and  tfaen  miding  will  not 
be  xeriewed  in  this  Court 

Error  to  the  Common  Pleas  of  Northumberland  counttf. 

This  cause  was  tried  at  a  Special  Court,  held  by  Hon.  A.  S.  Wil- 
son, in  January,  1855,  and  was  an  action  of  ejectment  brought  by 
WiDiam  M.  Rockafeller,  to  recoyer  a  tract  of  land  in  Coal  town- 
ship, Northumberland  county,  containing  98  acres  and  83  perches 
and  allowance. 

The  plaintiff  claimed  by  virtue  of  a  warrant  to  himself,  dated 
29th  March,  1858,  and  a  surrey  in  pursuance  of  the  same  on  the 
7th  April,  1858.  The  defendants  alleged  that  the  land  had  been 
previously  appropriated  by  warrant  and  survey,  and  showed  a 
warrant  to  Esther  Cramer,  for  300  acres,  dated  the  27th  Decem- 

VoL.  I.— 7  (49) 
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ber,  1792,  and  survey  thereon  for  819J  acres,  dated  the  20th  Oc- 
tober, 1794,  returned  and  accepted  the  12th  of  March,  1803,  and 
a  patent  to  the  warrantee  on  the  17th  of  September,  1812;  and 
contended  that  the  land  in  dispute  was  embraced  within  the  lines 
of  this  Esther  Cramer  Surrey. 

They  further  proved  thab  the  land  in  dispute  had  been  embraced 
within  the  lines  of  a  survey  made  for  John  Carson,  on  the  28th 
of  October,  1794,  in  pursuance  of  his  warrant  dated  November 
18,  1798 ;  and  that  Robert  O'Neil  became  the  owner  of  this  Car* 
son  survey,  and  on  the  5th  of  March,  1824,  presented  his  petition 
to  the  Board  of  Property,  in  which  he  set  forth :  that  he  was  the 
owner  of  the  John  Carson  survey,  "  and  that  the  said  survey  is 
interfered  with  by  a  survey  made  on  a  warrant  in  the  name  of 
Esther  Cramer,  dated  December  27,  1792.  Your  petitioner  being 
desirous  of  obtaining  a  patent  for  his  land  clear  of  said  interfer- 
ence, prays  that  an  oraer  may  be  given  to  the  deputy  surveyor, 
authorizing  him  to  make  a  resurvey  of  said  tract  of  land,  sur- 
veyed in  the  name  of  John  Carson,  and  exclude  therefrom  the 
interference  aforesaid,"  &c.  On  the  following  day  the  order  of 
resurvey  issued,  and  was  executed  on  the  26th  of  May,  1824. 
This  resurvey  contained  181  acres  64  perches,  and  was  returned 
and  accepted  on  the  12th  of  June,  1824,  and  a  patent  for  the 
land  embraced  in  it  was  issued  to  Robert  O'Neil  on  the  6th  of 
September,  1824.  This  survey  and  patent  does  not  include  the 
land  in  dispute. 

The  Esther  Cramer  survey,  by  running  the  north  and  south 
lines  from  known  and  admitted  monuments  on  the  ground,  the 
courses  and  distances  marked  on  the  official  draft,  would  have  em- 
braced aU  the  land  in  controversy:  or  resting  at  the  pine  comer 
of  James  Hepburn  on  the  south  line,  and  giving  the  north  line 
the  fuU  call  of  the  official  survey,  would  have  included  all  the 
land  embraced  within  the ;  Rockafeller  survey,  with  the  exception 
of  a  few  acre^  at  the  south-east  comer. 

The  plaintiff  below  alleged,  that  the  land  was  vacant  at  the 
date  of  his  application,  and  relied  upon  his  warrant  and  survey. 

Certain  points  were  presented  to  the  Court,  and  their  instruc- 
tion to  the  jury  prayed  upon  them.  The  points,  and  the  answers 
of  the  Court  upon  them,  and  the  general  charge,  so  far  as  they 
are  the  subject  of  the  assignment  of  error,  are  given  below. 

Plaintiff's  Ist  point :  "  That  if  the  jury  befieve  that  the  Pine 
(the  north-eastern  comer  of  the  James  Hepburn,  in  the  line  of 
Luke  Hoglin^  is  the  south-eastern  corner  of  Esther  Cramer,  and 
that  the  northern  Ime  of  Esther  Cramer,  running  from  the  White 
Oak,  the  south-eastern  comer  of  Magdalena  E.  Leverson,  N.  88** 
E.,  was  not  originally  ron  on  the  ground,  then  the  survey  of 
ilsther  Cramer  must  be  closed  by  a  line  mnning  from  the  said 
Pine  comer  N.  2^  W.  to  intersect  the  said  northern  line." 
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Answer  of  the  Court :  "  We  answer  the  point  as  requested,  and 
will  refer  more  particularly  to  the  principle  applicable  to  it  on  the 
evidence  presented  in  the  case  in  our  answer  to  sixth  point  sub- 
mitted by  counsel  for  defendant." 

Defendant's  2d  point :  "  If  the  jury  belieye  from  the  evidence 
that  the  land  claimed  by  plaintiff  in  this  suit  was  included  in  the 
original  survey  of  John  Carson  given  in  evidence  by  defendant  in 
this  cause,  that  the  plaintiff  is  not  entitled  to  recover  the  same  in 
this  suit."^ 

To  the  2d  point  the  Court  answer :  "  This  we  do  not  agree  to. 
John  Carson,  or  rather  Robert  O'Neille  having  his  claim,  pro- 
cured the  resurvey,  and  if  by  that  excluded  lands  in  his  original 
survey  patenting  the  portion  mcluded  in  the  original  survey  only, 
what  he  excluded  by  his  resurvey  would  be  subject  to  the  warrant 
and  survey  of  a  subsequent  applicant,  unless  it  is  contained  in  the 
survey  of  Esther  Cramer." 

Defendant's  4th  point :  "  That  the  proceedings  before  the  board 
of  property  on  the  petition  of  Robert  O'Neille,  the  owner  of  the 
John  Carson  warrant  and  survey  for  a  resurvey,  and  the  making 
of  the  resurvey  and  the  return  thereof  by  Henry  Donnel,  deputy 
surveyor  of  the  county  by  order  of  the  board  of  property  and  the 
surveyor-general,  the  same  having  been  acquiesced  in  by  all  par- 
ties, IS  conclusive  to  establish  the  survey  of  Esther  Cramer  as 
well  as  that  of  John* Carson,  that  the  Commonwealth  is  bound  by 
the  act  of  her  officers  in  that  proceeding,  and  could  not  again 
grant  the  land  thus  appropriated  to  Esther  Cramer;  and  if  the 
jury  find  from  the  evidence  that  plaintiff's  survey  is  covered  and 
included  by  the  Esther  Cramer  as  established  by  Hennr  Donnel 
in  the  resurvey  of  John  Carson,  that  they  should  find  for  de- 
fendant." 

To  defendant's  4th  point  the  Court  answer:  "The  return  of 
resurvey  is  of  the  John  Carson  warrant,  and  the  acquiescence  of 
the  parties  merely  when  the  land  was  unoccupied  by  the  claimants 
would  not  in  our  judgment  establish  the  survey  of  the  Esther 
Cramer  if  the  part  thrown  out  was  not  originally  included  in  the 
Esther  Cramer  survey.  The  Commonwealw  is  bound  by  the  acts 
of  her  officers ;  but  if  the  act  in  this  instance  threw  out  land  of 
the  John  Carson  survey  that  was  not  included  originally  in  the 
Esther  Cramer  survey,  it  would  not  be  an  appropriation  of  the 
part  thrown  out  to  the  Esther  Cramer  survey.  But  its  being  so 
liirown  out  by  Mr.  Donnel  when  his  attention  by  the  order  of 
resurvey  was  especially  called  to  the  subject  of  an  interference 
between  those  two  surveys,  and  at  a  time  when  in  the  course  of 
things  the  chances  of  ascertaining  the  true  state  of  the  case  from 
monuments  on  the  ground  was  better  than  at  the  time  of  later 
examinations,  his  throwing  it  out  of  the  Carson  survey  as  belong 
ing  to  the  Esther  Cramer,  is  a  cirenmstance  to  be  considered  bj 
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you  in  determining  whether  the  part  thrown  off  the  Carson  was 
not  a  part  of  the  Esther  Cramer  survey ;  and  if  it  was,  then  as 
stated  in  the  latter  part  of  the  propositions,  your  verdict  should 
be  for  defendant  But  this  fact  is  to  be  determined  from  all  the 
evidence  submitted  to  you." 

Defendant's  6th  point:  ^'That,  as  matter  of  laiw,  under  the 
evidence  in  this  case,  the  owner  of  the  Esther  Cramer  warrant  and 
survey  is  entitled  to  the  full  leneth  of  official  distance  called  for  on 
the  north  line  from  the  white  ou,  the  south-east  comer  of  the  Le- 
verson  survey,  running  the  official  distance  north  166  perches  to 
the  post  called  for,  and  if  the  jury  should  believe  from  the  evidenee 
that  the  pine  stump  at  the  comer  of  James  Hepburn  is  the  south- 
east comer  of  Esther  Cramer,  and  that  the  east  line  w«8  left  open, 
the  legal  and  proper  way  of  closing  the  survey  would  be  to  run  a 
line  from  the  pine  stump  to  the  north-east  official  call  of  Esther 
Cramer." 

To  defendant's  6di  point  the  Court  answer :  ^^  A  survey  returned 
and  accq>ted  in  the  land  office  and  undisturbed  or  not  interfered 
with  for  twenty-<me  years,  will  give  the  title  to  the  warrantee  of 
all  the  hods  within  the  lines  shown  by  the  return  of  survey ;  and 
if  in  this  case  the  survey  returned  had  shown  a  line  from  the  pine 
to  the  end  of  the  166  perches,  where  a  post  is  called  for  on  the 
nor^  line  of  the  Esther  Cramer,  from  the  white  oak  referred  to, 
it  would  designate  the  point  of  intersection  &t  the  end  of  the  166 
perches,  although  the  lines  might  never  have  been  mn  on  the 

Sound.  Or,  if  the  evidence  satis£es  you  that  the  north  line  of  the 
(ther  Cramer  was  run  on  the  ground  the  166  perobes  from  the 
white  oak  or  further,  it  would  designate  that  as  the  point  of  inter- 
section for  the  closing  line  from  the  pine,  although  the  latter  line 
was  never  mn  on  the  ground,  and  would  entitle  the  Esther  Cramer 
to  the  full  length  of  166  perdiee  on  the  north  line;  and  if  you 
should  find  that  the  pine  stump  at  the  comer  of  die  James  Hep- 
bum  is  the  south-east  comer  of  the  Esther  Cramer,  and  the  east 
luite  of  the  Esther  Cramer  was  lef^  open,  the  legal  and  proper  way 
of  closing  the  sutvot  would  be  to  ran  «  line  from  the jpine  stump 
to  the  end  of  the  166  perches  <»i  the  north  lino  of  the  ASther  Cra- 
mer-and  south  line  of  the  re-survey  of  the  John  Carson.  And  if 
you  should  bo  satisfied  that  the  north  line  of  the  Esther  Cramer 
was  mn  on  the  ground  and  establish  the  pine  stump  as  the  exten- 
sion  of  the  southern  line  of  Esther  Cramer,  your  v^^ct,  if  jqu 
find  for  the  plaintiff,  should  W  for  that  portion  of  the  land  outside 
of  the  Esther  Cramer  adcmting  the  eastern  boundary  by  4i  line  from 
the  pine  to  the  end  of  ae  166  perches  <m  the  north  line,  and 
included  in  Rockafdler  survey ;  and,  in  case  of  your  so  finding, 
you  will  designate  in  yoiur  verdict  A»  part  you  so  find  for  the 
plaintiff  by  identifying  it  on  the  draft  where  that  portion  is  repre- 
sented.   But,  if  there  is  not  evidence  to  show  thi^  the  north  line 
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iras  ran  the  166  perches,  then  yon  determine  the  eaase  on  the  evi- 
dence intrasted  to  yon  in  relation  to  whether  there  was  any  vacant 
land  there  upon  wluch  Bockafeller's  warrant  coold  be  located,  to 
which  we  have  directed  your  attention  as  the  main  question  in  the 
case," 

Defendants'  7th  point :  "  That  from  all  the  evidence  in  the  cause 
the  defendants  are  entitled  to  ^e  verdict." 

To  defendants'  7th  point  the  Coort  answer:  ^We  refuse  to 
withdraw  the  ease  from  yon  as  indicated  by  this  point. 

^^  Yon  win  determine  the  facts  on  the  evidence  before  yon,  with- 
out regard  to  who  are  the  parties,  and  apply  them  to  the  principles 
of  law  we  have  stated  govern  the  case.  Yonr  duty  is  to  return  a 
verdict  according  to  the  evidence." 

To  opinion  and  answers  to  points  defendant  ezceptSw 

Extract  from  the  general  charge  of  the  Court:  "Any  difficulty 
"wbich.  arises,  is  from  establishing  the  pine  on  the  north-eastern 
corner  of  the  James  Hepburn  as  a  south-west  comer  of  the  Esther 
Cramer.  The  draft  and  patent  of  the  Esther  Cramer  call  for  a 
pine  at  that  corner,  but  giving  the  courses  and  distances  of  both 
patent  and  survey;  by  adopting  this  pine  the  south  Une  of  Esther 
Cramer  would  be  shortened  just  the  breadth  of  the  William  M. 
Rockafeller  survey  and  exclude  from  the  Esther  Cramer  survey 
the  quantity  of  land  included  in  the  Rockafeller  survey ;  and  the 
important  (j^uestion  in  this  case  is  whether  the  pine  comer  spoken 
of  by  the  witnesses  is  the  pine  comer  of  the  Esther  Cramer  called 
for  on  her  return  of  survey.  If  it  is,  being  a  nionument  on  the 
ground,  it  would  govern  the  survey  notwithstanding  the  lines  would 
not  hold  out  their  official  distance,  and  would  establish  the  extent 
of  the  Esther  Cramer  at  that  point  and  throw  out  the  land  east  of 
it;  and  the  plaintiff  would  be  entitled  to  recover.'^ 

The  jury  found  a  verdict  for  the  plaintiff^  and  the  defendants 
sued  out  tWs  writ  of  error. 

Error  was  assigned  to  the  answers  of  the  Court  to  the  foregoing 
points,  and  to  so  much  of  the  charge  as  above  set  forth. 

Mixgmird  and  Dtnmelly  for  plwitiff  in  error. — ^We  reopested 
fhe  Court  to  say  that  if  the  land  claimed  by  plaintiff  in  this  suit^ 
had  been  previously  apprq>riated  by  warrant  and  survey,  duly 
returned  and  accept^,  that  it  was  not  subject  to  a  second  warrant. 
It  was  not  disputed  that  tiie  Rockafellev  survey  was  included  in 
the  John  Carson  survey.  But  it  is  contended  that  O'Neille  aban- 
doned to  the  Commonwealth  all  that  was  not  included  in  his  resur* 
vey.  The  Court  being  of  that  opinion,  mled  the  point  against  the 
plaintiff  in  error.  The  doctrine  of  abandonment  does  not  apply 
to  a  case  like  this:  11  Ser.  d*  B.  840;  4t  W.  ^  Ser.  78;  6  lb, 
196. 
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The  Cramer  survej  was  the  oldest,  and  O'Neille,  in  petitioning 
the  board  of  property,  set  forth  an  interference  with  it,  and  desired 
to  have  patented  all  that  was  not  in  the  Cramer  survey.  He  de- 
sired to  give  it  up  to  her. 

Abandonment  is  said  to  be  a  question  of  intention.  The  lines 
were  comparatively  new  and  fresh  at  that  time ;  they  were  fami- 
liar with  them,  and  it  is  admitted. by  O^Neille  that  this  land  excluded 
from  his  survey  belonged  to  Esther  Cramer.  How  can  an  inten- 
tion to  abandon  to  the  Commonwealth  then  be  inferred  ? 

It  was  not  possible  to  make  the  resurvey  of  the  Carson  without 
first  establishing  the  lines  of  the  Cramer  survey.  The  presumption 
of  law,  from  the  great  lapse  of  time  and  all  the  other  circumstances, 
establish  it^onclusivelj. 

The  original  monuments  found  on  the  ground  on  three  sides, 
.  north,  west,  and  south,  the  blocks  of  the  trees,  the  re-examinations 
by  Montgomery  in  1802,  and  by  Donnel  in  1824,  entitled  the  de- 
fendants, both  in  law  and  fact,  to  the  verdict  of  the  jury. 

It  was  returned  for  a  period  of  almost  sixty  years,  and  the 
defendants  were  entitled  to  a  distinct  instruction  that  after  so  long 
a  time  the  lines  shown  by  the  official  draft  returned  were  conclusive. 
But  the  Court  submitted  both  the  law  and  fact  to  the  jury,  and 
leave  the  jury  to  find  whether  the  lines  were  actually  run  upon  the 
ground.  The  Court  submit  the  whole  question  of  whether  there 
was  any  vacant  land  there,  upon  which  plaintiff's  warrant  could 
be  located.  On  the  subject  of  the  survey,  they  cited  13  Ser.  &  R. 
118  and  382;  8  TT.  ^  Ser.  142. 

The  presumption  is,  that  the  survey  has  been  regularly  made 
after  twenty-one  years :  7  Barr  67 ;  1  IF.  ^  Ser,  79. 

If  there  had  been  an  interference,  it  was  the  duty  of  the  sur- 
veyor to  note  it :  7  W.  ^  Ser.  211. 

In  order  to  show  a  vacancy  of  a  small  strip  between  two  old 
surveys,  it  must  be  shown  affirmatively  that  the  lines  were  run 
and  marked  upon  the  ground :  1  Harris  459 ;  8  lb.  80. 

Comly  and  Ca%ey^  control. — ^We  conceive  that  the  only  question 
involved  was  one  of  fact,  which  we  submit  was  properly  left  to 
Ae  jury.  Was  the  land  vacant  when  the  plaintifi''s  warrant  was 
laid  ?  The  first  survey  of  John  Carson  covered  it;  his  warrant  is 
relocated,  no  difference  for  what  purpose;  and  the  part  excluded, 
if  within  the  original  lines  of  the  Cramer  survey  went  to  her ;  if 
not,  it  reverted  back  to  the  state.  If  not  in  her  survey,  it  could 
not  enure  to  her  benefit.  She  was  no  party  to  the  proceeding,  and 
could  be  neither  benefited  nor  bound  by  it.  It  could  not  operate 
as  a  conveyance  or  transfer  of  John  Carson's  right  to  her.  He 
was  relinquishing  a  claim  instead  of  transferring  a  right.  It  did 
not  remain  in  the  owner  of  the  John  Carson,  for  his  rights  were 
fixed  and  ascertained  bj  the  resurvey  to  which  he  was  a  party, 


Digitized  by  CjOOQIC 


1855.]  OP  PENNSYLVANIA.  66 

[The  Carb6n  Ran  Improrement  Company  v.  RockafeUer.] 

and  in  which  he  was  an  active  participant.  The  point  has  been 
ruled  by  this  Court:  4  YeaU%  218;  5  WaU%  465. 

The  answer  of  the  Court  to  defendants'  4th  point  was  full  and 
fair.  The  order  of  resurvey  was  of  the  John  Carson  tract  only. 
The  deputy  had  no  order  or  authority  to  resurvey  the  Cramer ;  it 
had  been  returned,  accepted,  and  patented.  The  surveyor  could 
not  affect  her  rights  or  limit  or  extend  her  lines.  The  answer 
was  more  favourable  than  the  defendants  had  a  right  to  expect. 

The  6th  point  turned  on  a  disputed  fact  in  the  cause,  viz.,  whe- 
ther the  lines  referred  to  had  been  run  upon  the  ground,  and  the 
learned  Judge  could  not  have  withdrawn  its  decision  from  the 
jury.  His  Honour  adopted  not  only  the  rule,  but  almost  the  pre- 
cise words  of  the  law  as  settled  by  this  Court,  that  the  marks  and 
monuments  upon  the  ground  govern  and  control  the  location  of 
the  survey :  4  EarrU  232 ;  4  /Sfer.  ^  B.  456. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — The  only  questions  of  law  in  this  case  relate 
to  the  proceedings  of  the  Board  of  Property  on  the  petition  of 
Robert  O'Neille,  as  the  owner  of  the  John  Carson  tract ;  and  we 
think  the  Court  apprehended  and  stated  the  effect  of  these  pro- 
ceedings correctly.  A  holder  by  warrant  and  survey  may,  with 
the  sanction  of  the  Board  of  Property,  contract  the  lines  of  his 
survey  and  throw  out  part  of  his  land,  so  that  he  do  not  prejudice 
other  interests ;  and  the  part  excluded  relapses  into  the  general 
mass  of  public  lands,  and  may  again  be  appropriated  by  warrant 
and  survey  as  vacant  land.  But  when  the  exscinded  portion  is 
within  the  lines  of  another  survey  already  made,  it  does  not  be- 
come vacant  land,  but  belongs  to  that  survey  and  is  simply  relieved 
of  the  consequences  of  an  interference. 

Whether  the  part  cut  off  from  the  Carson  survey  became  vacant 
land  or  not,  depended  on  the  location  of  the  Esther  Cramer 
warrant. 

It  was  vacant  land  and  open  to  Bockafeller's  warrant  unless  it  was 
within  the  lines  of  Esther  Cramer ;  but  whether  within  these  lines 
or  not  was  a  question  of  fact  for  the  jury  upon  all  the  evidence. 
The  counsel  for  the  plaintiff  in  error  insisted  that  the  resurvey  of 
the  Carson  warrant  must  have  fixed  the  lines  of  the  Cramer  survey, 
and  that  as  O'Neille  asked  only  for  the  exclusion  of  the  inter- 
ference, whatever  was  excluded  from  the  resurvey  of  the  Carson 
must  have  fallen  within  the  lines  of  the  Cramer. 

A  fair  answer  to  this  argument  is,  that  the  owner  of  the  Esther 
Cramer  was  not  a  party  to  the  proceedings  before  the  Board  of 
Property,  and  could  not  be  affected  by  them,  either  for  good  or  ill. 
Esther  Cramer  was  moreover  an  older  survey  than  John  Carson, 
and  the  adjustment  of  the  lines  of  a  younger  survey  never  can 
affect  the  location  of  the  elder.     It  lies  where  it  was  put  by  the 
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stirveyor ;  and,  whilst  it  may  help  to  locate  stmrouiidSng  surr^i 
that  are  younffer,  it  is  not  to  be  changed,  contracted,  or  enlarged, 
by  what  may  be  done  in  the  location  of  them. 

For  these  reasons  we  think  the  answers  of  the  Court  to  the 
several  points  were  substantially  correct,  and  that  they  were  right 
in  submitting  the  whol«  case  to  the  jury  on  the  question  whether 
the  disputed  territory  lay  within  or  without  the  lines  of  the  Cramer 
survey.  On  that  question,  the  pine  corner  so  much  discussed  wa* 
calculated  to  exert  a  very  material  influence.  If  the  jury  were 
satisfied  from  the  evidence  that  that  was  really  the  south-eastern 
comer  called  for  in  the  Cramer  survey,  and  that  the  north  line 
from  the  white  oak  was  not  run  on  the  ground,  they  might  well 
locate  the  survey  so  as  to  exclude  the  disputed  territory ;  but  if 
they  found  that  north  line,  the  closing  line  from  its  extremity  to 
the  pine  would  take  part  of  the  land  in  controversy  into  the 
survey.  In  regard  to  this  north  line,  the  instructions  given  in 
answer  to  the  defendant's  6th  point  were  as  favourable  to  the 
defendants  as  the)^  had  reason  to  expect,  and  if  the  judge  mistook 
them,  the  remedy  was  a  new  trial,  and  not  a  writ  of  error. 

On  the  whole,  we  see  nothing  in  the  law  laid  down  to  correct^ 
and  we  have  neither  the  inclination  nor  the  power  to  review  the 
finding  upon  the  fe^cts. 

The  judgment  is  affirmed. 


Bobert  Phillips  versm  The  Zerbe  Run  and  Shamo^ 
kin  Improvement  Company. 

A  oonveyance  of  land  to  a  trustee,  in  trust,  wiUi  power  to  sell  ift  two  jeara- 
for  pajmeat  of  a  oredhor  named  in  the  deed,  "  and  if  any  balance  remain 
after  {myment  of  said  oieditor,  then  to  pay  over  the  same  to  the  grantor/'  is 
not  ▼oid  as  regards  subsequent  creditors. 

If  the  power  to  sell  in  such  deed  is  not  executed  within  the  time  limited; 
the  trust  is  not  thereby  ended,  nor  is  the  land  snljeet  to  levy  and  sale  by  tiie 
sabsequent  creditors  of  the  grantor. 

Where  land  oonrreyed  in  trust  had  been  sold  fbr  taxes,  the  le^  effect  of 
payment  of  the  purchase-money  to  the  purchaser,  by  the  grantor  m  the  deedy 
or  his  cestui  que  trust,  was  simply  to  ^sohu^e  the  tax  sde. 

Where  tiie  defendant  in  an  exeoution  bad  no  title  to  the  land  m  ffBMt^ixm 
when  the  ^daintiff's  judgment  was  entersd,  nor  when  the  sheriff's  sale  was^ 
made,  it  was  error  in  the  Coust  not  to  iostniot  the  jury  peremptorily  that  pbua- 
tiff  oould  not  recover. 

Erbor  to  NorthuifrAerland  eounttf. 

The  land  for  which  this  ejectment  waa  Bronght,  wae  etirreyed  on: 
a  warrant  granted  to  John  Kreighbamn  and  Henry  Reed,  June  16^ 
1804,  and  by  several  intermediate  conveyances' became  vested,  oft 
the  25th  September,  1829,  in  Joseph  Lyon,  under  whom  both  par*' 
ties  claimed.  • 
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PhQIips,  the  plaintiflT,  obtained  judgment  against  Lyon  on  the 
28d  December,  1887,  on  which  the  land  was  levied  and  sold  by  the 
sheriff,  and  boujzht  by  the  plaintiff,  to  whom  the  sheriff  conveyed 
it  Angnst  2,  1^1.  The  plaintiff  entered  upon  the  land,  and 
remained  in  possession  until  1846. 

The  defendants  then  showed  that,  on  the  18th  July,  1881,  Lyon 
snd  his  wife  conveyed  the  land  to  Burd  Patterson,  ^^  in  trust  that 
he  should,  in  two  years  from  the  date  of  the  said  deed,  sell  by 
public  or  private  sale  the  said  land,  and  with  the  proceeds  thereof 
pay  to  the  Miners'  Bank  of  PottsviHe  all  moneys  due  by  him  to 
the  said  bank  in  full,  if  sufficient,  and  the  balance,  if  any,  remain 
to  him,  the  said  Lyon/' 

Patterson  did  not  sell  within  the  two  years ;  but,  with  Lyon's 
consent^  and  under  the  power  in  the  deed  of  trust,  exposed  the 
said  land  to  pubUc  sale  on  the  27th  May,  1847,  and  by  his  deed 
of  30th  November,  1847,  conveyed  the  same  to  the  Miners'  Bank, 
under  whom  defendants  claim. 

The  plaintiff  then  adduced  evidence  to  show  that  the  taxes  upon 
the  tract  in  question  for  the  years  1832  to  1885,  remaining  unpaid, 
it  was  sold  by  the  treasurer  of  the  county  in  1886  to  Hugh  Bellas, 
Esq.,  who  testified  that  he  held  the  deed  from  the  treasurer,  dated 
the  80th  July,  1886 ;  that  he  had  paid  the  treasurer  the  taxes  and 
costs,  (10.17 ;  that  he  informed  Joseph  Lyon  of  the  purchase,  and 
what  he  had  paid,  and  he  promised  to  repay  Mr.  Bellas  (as  appears 
by  a  letter  exhibited  by  Mr.  Bellas^  dated  Philadelphia,  June  28, 
1836),  and  added :  ^^  I  am  satisfied  he  repaid  me  what  I  had  paid, 
as  aTOve  stated.  I  was  i^ent  and  attorney  for  Josephs  Lyon  in 
1886,  and  for  a  nuinber  oiyears  before  and  afterwards." 

The  defendants  gave  in  evidence  a  deed  from  Hu^h  Bellas  and 
wife  to  the  Miners'  Bank,  Burd  Patterson,  Joseph  Lyon,  and  H. 
Holkins,  dated  June  SO,  1888,  for  two  undivided  tUrd  parte  of 
eleven  tracts,,  among  them  the  tract  in  controversy — consideratien 
(1 — to  have  and  to  nold  their  respective  interests  therein. 

And  John  Shippen,  president  of  the  Miners'  Bank,,  testified 
*^  that,  from  the  time  the  trust  deed  was  made  to  Patterson,  the 
IGners'  Bank  paid  all  the  taxes  on  the  tract  in  dispute ;"  and 
pive  in.  evidence  a  draft,  dated  21st  June,  1886,  drawn  by  Charles 
G-.  Bonnel  on  John  Shippen,  president  of  the  Miners'  Bank,  in 
&vour  of  H.  Bellas,  for  y62.02,  ^^for  land-taxes  paid  by  him  {oi 

Jou  and  J.  Lyon;'*  ami  testifiied  that  the  amount  was  paid  by  the 
snk  on  its  own  acoount,  and  that  the  $10.17  paid  bv  Mr.  Bellas 
on  the  tract  in  dispute,  was  included  in  this  draft,  and  paid  by  the 
bank. 

In  the  course  of  the  trial  below,  the  defendants  gave  evidence 
of  title  out  of  the  Commonwealth,  granted  by  warrant  to  Benja- 
min F.  Young,  in  1798,  accompanied  by  proof  that  the  survey 
made  and  returned  upon  it,  included  the  Keed  and  Kreighbaum 
Vol.  I.— 8 
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Buryey,  and  traced  the  title  through  divers  intermediate  convey- 
anees  to  the  defendants ;  but  in  view  of  the  preceding  facts,  the 
Court  deemed  this  evidence  immaterial. 

The  Court  charged  the  jury  on  the  material  facts,  in  substance, 
that  the  purchase  of  the  tract  in  controversy  by  Mr.  Bellas  for 
taxes,  was  a  purchase  in  trust  for  Joseph  Lyon ;  that  the  plaintiff's 
purchase^  at  sheriff's  sale  of  Lyon's  interest  on  the  2d  August, 
1841,  and  his  deed  of  6th  January,  1842,  which  were  had  upon 
his  judgment  against  Lyon,  would  only  be  a  lien  upon  what 
interest  Lyon  had  in  the  tract  at  the  date  of  the  judgment,  and 
the  purchaser  at  sheriff's  sale  would  take  no  greater  interest.  The 
interest  Lyon  then  held  was  the  title  to  the  tract  from  the  Com- 
monwealth, and  this  was  bound  by  plaintiff's  judgment,  if  the  title 
had  not  been  divested  by  Lyon's  deed  to  Patterson  of  July  13, 
1831,  in  trust  (as  above  stated).  This  deed  limited  the  power  of 
Patterson  to  sell  in  execution  of  the  trust  to  two  years,  and  he  not 
having  executed  the  power  for  near  fifteen  years,  the  land  would 
be  subject  to  levy  and  sale  by  the  creditors  of  Lyon.  But  Mr. 
Bellas  holding  as  trustee  for  Lyon,  or  Lyon  redeeming  the  tax 
title  within  two  years,  the  title  never  was  divested  by  the  tax  sale. 

Verdict  for  defendant. 

Rockafeller  and  Comlyy  for  plaintiff  in  error. 
Packer  and  Maynard^  for  defendant  in  error.   • 

For  the  plaintiffs  it  was  urged  that  the  purchase  of  Bellas  for 
taxes  was  made  for  Lyon,  Bellas  being  the  agent  of  Lyon  at  the 
time ;  that  the  deed  of  Bellas  to  Lyon  did  not  operate  as  a  re- 
demption, although  it  was  within  one  day  of  two  years  from  the 
sale,  and  Lyon  must  be  considered  as  the  original  purchaser  from 
the  treasurer — the  act  of  the  agent  being  the  act  of  the  principal. 

2d.  The  purchase  by  Bellas  for  Ljon  at  treasurer's  sale  did  not 
operate  as  a  redemption,  if  the  position  of  defendants  be  true  that 
Lyon  had  no  interest  in  the  land^  but  only  to  the  9urplui  reserved 
to  him  upon  a  sale  under  the  deed  of  trust  If  Lyon  had  no  title^ 
or  but  an  imperfect  one,  what  was  there  to  prevent  him  from  be- 
coming the  purchaser  at  treasurer's  sale  ?  He  did  not  purchase 
the  Beed  and  Kreighbaum  title,  but  the  land  itself. 

8d.  After  the  expiration  of  the  two  years  limited  for  the  sale 
of  the  tract  in  dispute  under  the  deed  of  trust,  the  trustee  had  no 
power  to  sell,  and  the  time  limited  for  the  execution  of  the  trust 
having  expired,  the  deed  conveyed  tio  title.  The  deed  of  trust 
was  fraudulent  on  its  face,  in  limiting  the  surplus,  after  payment 
of  the  debt  specified  to  the  grantor.  The  object  was  to  cover  the 
property. 

For  defendant :  Joseph  Lyon  was  the  undisputed  owner  of  the 
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tract  when  he  conveyed  it  to  Patterson.  The  trust  created  by  the 
deed  was  a  subsisting  continuing  trust.  No  length  of  time  can  be 
a  bar  to  a  direct  trust,  and  the  privity  existing  between  the  trustee 
and  the  ce$tu%  que  truBt  makes  the  possession  of  the  one  the  pos- 
session of  the  other :  24  Law  Library  810.  The  failure  to  sell 
in  two  years  could  not  operate  a  forfeiture  or  abandonment  of  the 
trust  estate.  An  assignment  for  the  benefit  of  creditors,  once 
accepted  by  the  assignee,  is  vested  for  their  benefit,  and  a  subse- 

auent  renunciation  by  the  grantee  does  not  affect  the  validity  of 
le  conveyance :  Klapp's  Assignees  v.  Shirk,  1  Harris  592.  The 
trust  was  fair  and  valid  at  its  inception,  and  was  a  fraud  on  no 
one,  much  less  on  plaintiff,  whose  claim  did  not  commence  till 
1887.  Its  terms  were  not  for  all  creditors  iv,futuro^  but  for  pay- 
ment of  a  specified  debt ;  and  the  only  parties  having  interest  m 
it  were,  Lyon  the  grantor,  the  trustee  Patterson,  and  the  cegtui 
que  trusty  the  Miners'  Bank. 

2d.  As  to  the  tax  sale.  Mr.  Bellas  proves  no  more  than  a 
general  agency  for  Lyon,  and  not  specific,  for  the  purchase  of  the 
land  in  question,  and  the  payment  of  the  purchase-money  to  him 
by  the  bank  is  fully  proved.  The  deed  of  Bellas  to  the  bank, 
Lyon,  and  Patterson,  shows  the  understanding  of  the  parties  at 
the  time,  and  this  was  before  the  period  allowed  for  redemption 
had  elapsed,  and  jihe  qonveyance  was,  in  effect,  a  redemption :  9 
Harris  480. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — In  our  view  of  this  case,  several  of  the  errors  assigned 
are  immaterial,  and  they  will  not  be  particularly  noticed. 

The  plaintiff  has  no  title  to  the  land  in  dispute,  unless  he  can 
establish,  1st,  That  the  deed  of  13th  July,  1881,  from  Joseph 
Lyon  and  wife  to  Burd  Patterson  in  trust,  to  sell  and  pay  the  pro- 
ceeds to  the  Miners'  Bank  of  Pottsville,  did  not  pass  the  title,  as 
regards  the  subsequent  creditors  of  the  grantor;  or,  2d,  That  the 
purchase  at  the  treasurer's  sale  by  Mr.  Bellas,  in  July,  1886,  di- 
vested the  title  of  the  trustee,  Burd  Patterson,  and  restored  that 
of  the  former  owner,  Joseph  Lyon. 

The  conveyance  from  Lyon  and  wife  to  Patterson  is  assailed 
because  it  is  alleged  to  be  fraudulent  as  to  creditors,  for  the  reason 
that,  after  the  payment  of  the  debt  due  to  the  Miners'  Bank,  the 
proceeds  of  the  sale  of  the  land  were  to  be  paid  to  the  grantor ; 
and  it  is  also  claimed  by  the  plaintiff  that,  upon  a  failure  to  sell 
within  the  time  mentioned  in  the  deed,  the  trust  was  at  an  end, 
and  the  property  was  subject  to  levy  and  sale  by  the  creditors  of 
Lyon,  the  grantor  in  the  deed  of  trust. 

We  are  of  opinion  that  neither  of  these  positions  can  be  sus- 
tained. 

By  the  deed  of  trust,  the  tract  of  land  in  dispute  was  dedicated 
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to  the  payment  of  the  debt  due  to  the  Miners'  Bank,  and  there  ia 
nothing  to  show  at  that  time,  or  for  several  years  after,  that  the 
plaintiff  in  the  action  was  a  creditor  of  Joseph  Lyon ;  and  if  ho 
were  not,  he  cannot  complain  that  property  was  placed  in  the 
hands  of  a  trustee  to  sell  for  the  benefit  of  a  bond  fide  creditor; 
and  neither  can  he  say  that  the  trust  was  discharged,  because  ii 
was  not  fully  executed  within  the  time  mentioned  in  the  deed. 

As  Joseph  Lyon  was  entitled  to  the  proceeds  of  the  sale  after 
payment  of  the  debt  due  to  the  Miners'  bank,  it  is  possible  that  m 
purchaser  at  sheriff's  sale  of  his  interest  in  the  land,  would  stand  ia 
his  shoes  in  claiming  the  fund ;  but  this  is  of  no  moment  in  the  caae 
before  us,  as  the  land  did  not  sell  for  a  sum  sofficient  to  pay  the 
debt  due  to  the  bank. 

There  was  no  evidence  given  upon  the  trial  from  which  the  jury 
could  have  found  that  Mr.  Bellas  purchased  the  land  at  treasurer's 
sale  for  Mr.  Lyon,  so  as  to  divest  the  title  of  the  trustee.  Even 
if  Mr.  Lyon  repaid  to  Mr.  Bellas  the  taxes  and  costs  paid  by  the 
latter  on  the  purchase,  it  would  have  amounted  to  a  redemption 
and  nothing  more,  and  that  such  was  the  intention  of  the  parties 
IB  clear  from  the  conveyance  subsequently  made  by  Mr.  Bellas  to 
the  parties  in  interest,  in  which  the  tax  sale  was  treated  in  no 
respect  as  affecting  the  title  which  the  several  parties  had,  before 
it  took  place.  Under  the  evidence  it  was  pretty  dear  that  the 
taxes  and  costs  were  repaid  to  Mr.  Bellas  by  the  Miners'  Bank, 
the  beneficiary  in  the  trust  deed ;  but  the  legal  effect  of  the  pay- 
ment, coming  from  Lyon  or  the  bank,  wms  simply  to  discharge  the 
tax  sale. 

As  Joseph  Lyon  had  no  title  to  the  land  in  dispute  when  the 
plaintiff's  judgment  was  entered,  nor  when  the  sheriff's  sale  was 
made,  the  plaintiff  took  nothing  by  his  ptnrchase,  and  of  course 
cannot  recover  in  ejectment,  wh^her  the  defendants  showed 'title 
or  not.  The  instructions  of  the  Court  sheuld  have  been  peremp- 
tory against  the  plaintiff.  The  case  was  submitted  on  a  question 
of  location,  and  although  there  was  error  in  this^  ike  plaintiff  can^ 
not  take  advantage  of  it. 

Judgment  affirmed. 
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Shriner  versus  Keller. 

Where  the  purchaser  of  eoods  pays  for  them  with  the  note  of  a  third  per- 
son, given  to  him  for  a  real  consideration,  and  passes  the  note  to  the  vendor 
by  e^orsement,  the  vendor  can  only  recover  on  the  note;  and  to  enable  him 
to  reeorer  against  the  endoner  he  must  «haw  that  tbs  iMte  was  r^gokrly 
dishonoured. 

But  where  the  note  was  made  for  the  mere  accommodation  of  the  purchaser, 
and  to  get  him  a  credit,  and  he  endorses  it  tq  the  vendor  of  goods,  the  maker 
of  the  note  stands  in  the  relation  of  surety  fbr  the  endorsed ;  and  the  latter, 
ia  an  «ction  against  him  on  the  endorsement,  oaimot  set  up  by  way  of  defenee 
that  the  vendor  held  the  note  and  never  demanded  payment  of  the  maker. 

Where  the  vendee  of  goods  was  sued  on  an  accommodation  note  made  for 
his  credit,  and  endorsed  by  him  over  to  the  vendor,  and  the  case  was  arbitrated, 
appealed  from,  tried  in  court  and  reversed  on  error ;  on  tiie  second  trial  below 
'the  plaintiff  ameBdad  his  declaration  by  joining  a  new  oount  for  goods  aold 
and  delivai^,  no  OKception  being  taken,  or  anything  appearing  in  the  record 
to  show  objection  on  the  part  of  the  defendant.  Hddf  tnat  afler  a  defendant 
f^oes  to  trial  and  takes  the  chance  of  a  verdict  on  a  declaration  thus  amended, 
It  is  too  late  to  object. 

Ebroe  to  the  Comtnon  Pleas  of  Union  c(mnty. 

This  action  was  brought  to  recover  of  Shriner,  the  defendant, 
a  promissory  note  given  by  John  Flank  to  H.  and  D.  Keller,  the 
plaintiffs  below,  for  (600,  dated  January  25,  1851,  payable  one 
year  after  date,  and  endorsed  "  Charles  H.  Shriner." 

A  statement  was  ffled  against  the  defendant  as  endorser*  The 
ease  was  arbitrated,  app^ed  from  and  tried,  and  verdict  for 
plaintiff  fer  $648.20 ;  and  the  judgment  was  reversed  on  eirory  on 
the  ^ound  that  defendant  was  not  liable  upon  his  endorsement, 
fcr  «ie  reascm  thai  he  had  no  notice  of  the  non-payment  of  the 
note  by  the  maker.  The  record  was  remitted,  and  on  the  26th 
September,  1853,  hy  leave  of  the  Court  below,  the  plaintiffs' 
counsel  filed  an  amended  statement  for  39  Hathaway  stoves,  sold 
and  delivered  by  plaintiffs  to  defendant  between  the  14th  May, 
1850,  and  8th  October,  1850,  at  (18  p^  stove,  making  (7(^ 
with  interest  from  six  months  after  delivery,  alleging  the  said 
note  was  given  for  the  «aid  stoves.  A  jury  was  called  on  the 
16th  February,  1854,  when  the  defendant  first  had  notice  of  the 
amended  statement.  A  verdict  was  rendered  for  plaintiffs  for 
$800 ;  $200  more  4ban  the  face  of  the  note.  'The  Court  refused 
the  defendant  a  new  trial,  provided  the  plaintiffs  released  the 
excess.  This  was  done  accordingly,  and  defendant  sued  out  this 
writ  of  error. 

Plank,  the  maker  of  the  note,  was  examined  as  a  witness  f<Mr 
plaintiffs  in  the  case,  to  show  that  Shrine  was  the  original  debtoif, 
and  Plank  only  surety. 
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The  errors  assigned  were,  1.  That  the  Court  erred  in  permitting 
the  amended  statement  to  be  filed  and  passed  upon  by  the  jury. 

2.  In  instructing  the  jury  that  if  Shriner  was  the  original 
debtor,  and  Plank  only  surety,  the  plaintiff  was  entitled  to  reco- 
ver ;  and  that  the  ^ving  of  the  note  would  not  be  a  bar  to  a 
recovery  on  the  original  cause  of  action. 

Xtnn,  for  plaintiff  in  error. — The  note  was  for  (600,  and  suit 
brought  against  the  endorser;  the  amended  statement  was  for 
stoves  to  the  amount  of  $702,  delivered  to  defendant,  and  for  an 
entirelv  different  cause  of  action,  and  for  an  amount  beyond  the 
note  of  $102.  This  was  not  the  matter  arbitrated,  nor  the  case 
appealed  from,  and  would  subject  the  defendant  and  his  bail  on 
the  appeal  to  responsibilities  not  within  the  scope  of  their  obliga- 
tions» 

Plaintiff  taking  the  note  from  Plank  in  payment  with  Shriner 
as  endorser,  and  failing  to  dve  notice  of  protest  and  non-payment 
to  the  endorser,  was  a  dbcnarge  of  the  endorser ;  and  is  in  law 
an  acceptance  of  another  security  in  satisfaction  of  the  original 
debt:  5  TT.  rf*  Ser.  88;  2  Binney  446;  2  Whar.  11;  2  #.  O. 
a  R.  24;  1  W.  a  O.  Hep.  262,  264;  6  Whar.  487;  4  W.  B. 
208. 

Cauj/j  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — The  defendant  below  was  the  endorser  of  a  note. 
But  there  was  no  sufficient  evidence  siven  to  show  that  payment 
had  been  demanded  of  the  maker.  There  was  also  a  count  in  the 
declaration  for  goods  sold  and  delivered,  and  on  that  the  plaintiff 
was  permitted  to  recover. 

When  the  vendee  of  goods  endorses  to  the  vendor  in  satisfac- 
tion of  the  price,  a  promissory  note  made  by  a  third  person  for  a 
real  debt,  the  vendor  must  recover  on  the  note  or  not  recover 
at  all.  He  cannot  entitle  himself  to  a  judgment  against  the 
endorser  without  showing  that  the  note  was  regdarly  dishonoured. 
The  cases  cited  bv  the  plaintiff  in  error  establish  this  principle, 
and  they  establish  nothing  more  that  is  pertinent  to  the  case. 
But  where  the  note  was  made  for  the  mere  accommodation  of  the 
purchaser  of  the  goods,  in  order  to  get  firom  the  seller  a  credit 
which  might  otherwise  have  been  refused,  and  the  goods  are  sold 
to  the  endorser  on  the  joint  credit  of  the  maker  and  endorser,  the 
equitable  relation  subsistmg  between  them  is  simply  that  of  surety 
and  principal.  In  such  a  case,  the  endorser,  who  is  the  principal, 
has  no  right  to  complain  that  his  surety  has  not  been  pursued 
before  he  himself  was  called  on  for  payment.     Though  the  vendor 


Digitized  by  CjOOQIC 


1865.]  OF  PENNSYLVANIA.'  68 

[Shriner  o.  Keller.] 

cannot  recover  on  the  note,  he  may  join  a  count  for  the  price  of 
the  goods,  as  he  did  here ;  and  on  such  a  count,  the  fact  that  he 
hddb  the  note  and  never  demanded  payment  from  the  maker  will 
he  no  bar  to  a  judgment  in  his  favour. 

The  charge  of  the  Court  below  was  in  perfect  accordance  with 
these  rules.  The  jury  found  that  the  maker  of  the  note  was  but 
a  surety  of  the  endorser,  and  that  the  endorser  was  the  pur- 
chaser of  the  goods,  of  which  the  price  was  claimed  in  one  count 
of  the  declaration. 

One  of  the  errors  assigned  is  that  the  Court  permitted  the 
plaintiff  to  amend  his  declaration  (a  statement)  by  adding  or  sub- 
stituting the  count  for  goods  sold,  after  appeal  from  the  award  of 
the  arbitrators,  and  after  a  trial  and  a  reversal  of  the  judgment, 
or  rather,  that  the  jury  were  permitted  to  pass  on  it.  It  was  not 
until  a  short  time  before  the  last  trial  that  any  statement  other 
than  one  which  charged  the  defendant  as  endorser,  was  filed. 
But  the  filing  of  it  does  not  seem  to  have  been  opposed.  There 
is  no  trace  of  an  objection  to  it  to  be  found  on  the  record.  There 
was  no  motion  to  strike  it  off,  thoujzh  there  appears  to  have  been 
an  affidavit  of  the  defendant  and  his  counsel,  that  they  did  not 
know  of  any  change  in  the  statement  at  the  time  it  was  made. 
It  does  not  appear  that  the  Court  was  requested  to  say  anything 
on  the  subject  to  the  jury.  After  a  defendant  goes  to  trial  on  a 
declaration  amended  in  this  way,  pleading  to  it,  and  taking  his 
chances  of  a  verdict,  it  is  too  late  to  object.  But  even  if  the 
objection  had  been  made,  and  the  question  had  been  fairly  raised 
in  this  Court,  whether  a  plaintiff  in  such  circumstances  has  a  right 
to  amend  his  declaration  or  statement  in  the  way  allowed  here, 
we  would  have  been  obliged  to  decide  it  in  the  affirmative. 

Judgment  affirmed. 


Lower  &  Barron  versus  Clement. 

The  defendant,  who  was  a  country  merchant,  proposed  to  compoimd  with 
hia  creditors  in  Philadelphia,  upon  terms  stipulated  in  a  written  mstrument, 
which  contained  the  condition  that  it  was  to  be  void  if  not  siraed  by  all  his 
Philadelphia  creditors.  The  plaintiffs  and  several  others  signed  the  agreement, 
and  aftcrwcurds  the  plaintins  brought  suit  on  the  original  indebtedness ;  to 
ifhi^  defendant  set  up  the  compromise  as  a  defence,  but  gave  no  evidence 
that,  the  instrument  haa  been  signed  hjaUihe  Philaddpkia  creditors,  ffeldf 
that  to  defeat  a  clear  legal  liabiBty  under  such  an  instrument,  the  defendant 
was  bound  to  prove  performance  of  every  coudition  necessary  to  give  it  effect 

Where  such  instrument  proposed  new  sureties  to  the  creditors,  it  was  for 
the  defmdaot  to  show  that  they  had  been  proposed  and  tendered,  as  well  •• 
that  aU  the  designated  creditors  had  assented  to  it. 

To  submit  a  fact  set  up  hj  the  defence  to  the  jury,  of  which  there  was  no 
evidence,  and  which  the  plaintiff  disproved,  was  error. 

Where  an  instrument  of  release  stipulates  that  it  shall  be  void  if  not  agreed 
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iohj  aU  creditors  in  a  ^ren  place,  and  it  waa  signed  bj  eereral,  the  partj 
setting  it  up  must  show  that  tnose  who  assented  comprised  aU  the  crealton 
designated. 

Where  the  party  makes  <me  objection  to  tiie  eomplia^pe  with  the  terms  of  a 
oompromise,  where  there  are  sereral,  this  is  not  a  waiver  of  all  others,  bat 
tbej  remain  open  and  may  be  asserted  at  the  proper  time. 

Error  to  tbe  Common  Pleas  of  Northumberland  county. 

Defendant  being  engaged  in  mercantile  business  became  mdebted 
to  plaintiffs,  mercoAnts  in  Philadelphia,  and  other  merchants  of  the 
same  place.  On  the  27th  January,  1848,  defendant  gave  to  plain- 
tifis  tnree  promissory  notes  at  six,  twelve,  and  eighteen  months, 
amounting  m  the  whole  to  $598«58. 

On  the  9th  Angost,  1848,  Clement  wrote  to  plaintifib  that  he 
could  not  meet  hS  liabilities,  and  proposed  a  compromise.  On 
the  11th  August,  plaintiffs  sent  the  above  notes  to  Mr.  Packer  for 
collection.  In  the  same  month  Clement  proposed  the  following 
agreement  to  his  creditors  in  Philadelphia : — 

<'  PhSadelphia,  August  24,  1848. 

^  We,  the  undersigned,  creditors  of  Ira  T.  Clement,  do  hereby 
ngree  to  release  our  cli»ms  on  condition  that  he  gives  lus  notes  for 
•85  per  cent.,  payable  in  twelve  mopths,  and  15  per  cent.,  payable 
in  eighteen  months,  with  approved  security,  and  bearing  interest 
from  date :  also,  bk  own  note  for  25  per  cent.,  payaUe  in  five 
yeare,  without  interest. 

^^  The  condition  of  the  above  agreement  is  this :  that  aU  hii 
Philaddphia  eredi^orn  wUl  agree  to  the  eame^  otherwise  to  stand 
nuU  and  void.*' 

This  pap^was  signed  by  the  pUintiflh,  and  thirteen  other  of  the 
Philadelphia  creditors. 

On  the  6tb  September,  Mr.  Packer  wrote  to  plaintiflb  that  D. 
Mets,  J.  Siesholtz,  and  S.  Savage  had  agreed  to  go  security 
for  Clement,  to  his  Philadelphia  creditors,  upon  the  terms  proposed 
in  the  above  agreem^nt^  and  that  he  had  taken  notes  for  their 
debts,  but  to  have  no  binding  effect  until  accepted  and  approved 
by  thm.  On  the  15th  September,  plaintiflb  wrote  to  Mr.  Packer, 
declining  to  accept  the  notes.  On  the  Sd  October,  1848,  Packer 
wrote  to  plaintiffii  that  he  had  been  informed  that  they  and  some 
other  creditors  had  agreed  to  take  Clement's  own  juc(gment-note, 
in  addition  to  the  othor  seeurity ;  and  tiiat  he  had  taken  the  same 
subject  to  their  (the  plaintiis',)  approval,  to  which,  on  the  14th 
November,  1848,  plaintiffi  replied,  refusing  to  accept  the  notes. 
On  the  6th  DeceoSber,  1848,  Packer  again  wrote  to  plaintU^  that 
as  other  judgments  were  about  being  entered  against  Clement,  he 
had  entered  the  one  taken  in  liidr  names,  but  with  the  agreement 
that  it  was  not  to  be  binding  unless  approved  by  them,  and  that 
he  had  retained  their  original  notes.    On  the  19th  Decembcry 


Digitized  by  CjOOQIC 


1855.]  OF  PENNSYLVANIA,  65 

[Lower  ft  Barron  v,  Clement.] 

1848,  plaintiffs  wrote  to  Mr.  Packer  that  they  would  not  accept 
this  proposition,  and  that  he  should  proceed  to  obtain  judgment 
on  their  three  notes  as  speedily  after  maturity  as  possible,  rlain- 
tifis  also  ascertained,  as  alleged,  that  all  the  creditors  in  Philadel- 
phia had  not  signed  the  agreement  of  24th  August,  1848,  or 
assented  to  it ;  and  Packer  offered  to  return  to  Clement  the  sub- 
sequent notes  and  judgment,  informing  him  that  the  plaintiffs 
would  not  accept  his  propositions,  which  Clement  refused  to  re- 
ceive, and  Mr.  Packer  then  brought  suit  on  the  original  notes. 

The  defence  was  that  the  notes  had  been  compromised  by  the 
agreement  of  24th  August,  1848,  and  the  judgment  against 
Clement. 

It  was  further  in  evidence  that  three  of  the  creditors  in  Phila- 
delphia had  not  acceded  or  assented  to  the  said  agreement,  and  Mr. 
Packer  testified  that  before  he  agreed  to  enter  the  judgment,  he 
told  Clement  he  would  only  take  it  subject  to  the  ratification  of 
plaintiffs,  and  that  he  had  no  special  authority  from  plaintiffs  to 
take  the  judgment,  and  offered  to  return  the  papers,  &;c.,  which 
he  refused. 

The  sureties  offered  by  the  defendant  were  not  approved  by  the 
plaintiffs. 

The  court  below  charged  the  jury,  "that,  if  they  believed, 
from  the  evidence,  that  all  the  Philaaelphia  creditors  of  defend- 
ant had  agreed  to  the  terms  of  the  composition  of  24th  August, 
1848,  and  that  the  notes  therein  stipulated  for,  with  ^  approved 
security,'  were  given  to  defendant,  or  offered  to  his  counsel,  the 
plaintiffs  were  not  entitled  to  recover.  The  legal  definition  of 
approved  security  is  such  security  as  ought  to  have  been  ap- 
proved." 

To  which  plaintiffs  excepted. 

MiUeVj  for  plaintiffs  in  error. — The  agreement  does  not  purport 
to  be  signed  by  all  the  creditors ;  and,  unless  si^ed  by  all,  it 
was  to  be  nuU  and  void  by  the  conditioni^preflsea  upon  its  face. 
But  plaintiffs  proved,  by  three  creditors  who  came  within  the  con- 
dition, that  they  had  not  released. 

It  was  error  in  the  Court  to  submit,  as  a  question  of  fact,  that 
of  which  there  was  no  evidence :  8  Harris  851 ;  6  Harris  851. 
Defendant  was  bound  to  show  performance  of  the  condition 
before  he  could  call  upon  plaintifiis  to  perform. 

The  judgment  taken  by  Packer  was  not  to  be  of  any  validity 
till  approved  by  plaintiffs. 

An  accord  must  be  fully  executed  to  give  it  effect :  5  <7o.  79  b ; 
2  H.  B.  819;  1  Taunt.  526,  Fitch  v.  Sutton;  5  East  280;  1 
Sa^wnd.  JPl  29.  So  actual  acceptance  of  the  satisfaction  must 
be  shown:  1  LcL  Baym.  122;  2  N.  B.  148;  8  East  251;  and 
see  5  </:  JS.  66,  9  lb.  850 ;  4  WaUs  126^  Spnmeberger  v.  Dentler. 

Voi.  L— 9 
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PleasarUif  for  defendant  in  error.  Cited  Cfkit.  an  Cant.  601, 
4th  ed.,  notes /and/;  4  Barr  514. 

The  question  was  one  of  fact,  and  the  Court  submitted  it  to  the 
jury :  8  Sarrii  214. 

The  plaintifis  made  themselves  a  party  to  the  agreement  by  sign^ 
ing  it ;  and  as  several  other  creditors  signed  it  abo,  the  presump- 
tion is  that  these  were  all  the  creditors  designated;  and  the 
defendant  asserting  the  contrary,  Was  bound  to  show  it.  The 
burden  of  proof  was  on  him,  and  not  on  the  plaintiff:  Chk.  on 
Cant  601.  The  plaintiff  attempted  to  make  this  proof,  but  failed, 
ad  the  jury  found.  If  he  failed  to  satisfy  the  jury,  he  must  take 
the  consequences.  But  there  was  no  proof  that  a  single  Philth 
delphia  creditor  did  not  agree  to  the  arrangement.  There  was  no 
proof  that  the  persons  who,  it  was  in  evidence,  did  not  sign,  came 
within  the  description  as  to  locality,  time,  or  fact ;  all  of  which 
were  c^uestions  for  the  jury.  Was  the  evidence  on  the  part  of  the 
plaintiffs  in  error  bo  certain,  positive,  and  preponderating  as  to 
make  it  error  in  the  Court  to  submit  it  to  the  jury  ? 

"Approved  security  is  such  security  as  should  be  approved  :^  4 
Ser.^B.l;  2  W.  a  O.  J2«p.  180 ;  1  Whart.  Dig.  280,  pi.  224. 
A  special  objection  is  a  waiver  to  other  objections,  if  not  mentioned, 
as  to  payment  tendered  in  money  not  specie ;  and  if  the  objection 
to  the  notes  tendered  was  on  the  ground  of  insufficient  security, 
and  no  other  objection  was  made,  this  wae  a  waiver  of  all  other 
<^eetions,  and  was  so  properly  left  to  the  jnry :  1  Raw.  408 ;  6 
Warn  609;  8  Bmo.  400;  1  Pa.  Rep.  454;  1  WhaH.  Big.  228, 
p).  168. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — This  was  an  action  on  promissory  notes,  the 
execution  of  which  being  admitted,  the  plain ti&'  case  was  made 
out,  when  they  were  put  in  evidence. 

The  defence  was,  that  the  plaintiffs  had  compounded  with  the 
defendant,  and  released/ Imn  from  liability  on  the  notes  in  suit, 
in  consideration  of  other  notes  with  approved  security,  for  fifty 
per  cent,  of  the  debt,  at  twelve  and  eighteen  months,  and  his  own 
note  for  twenty-five  per  cent,  at  five  years*  The  defendant  was  a 
country  merchant,  havmg  several  Philadelphia  creditors,  and  the 
instrument  of  release,  dated  August  24, 1848,  was  evidently  drawn 
with  a  view  of  being  signed  by  idl  those  creditors.  It  stipulated, 
indeed,  that  lA  of  the  defendant's  Philadelphia  creditors  should 
agree  to  the  same,  otherwise  it  was  to  stand  mill  and  void. 

Now  nothing  can  be  more  plain,  than  that  a  defendant  seekmg 
to  defeat  a  clear  legal  liability  under  sueh  an  instrument,  was 
bound  to  prove  performMice  of  every  condHion  on  which  its  effeet 
was  limited.  It  was  for  him  to  show,  that  the  new  securities  men*- 
tioned  in  the  release  had  been  {nepared  and  tendered,  and  thai  aH 
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his  Pliiladelplu&  creditors  had  assented  to  the  composition.  Had 
the  case  been  subjected  to  the  severe  lo^c  of  special  pleading,  it 
would  have  become  maiiifest  to  the  defendant  himself  that  the 
burden  of  the  nroof  Wag  on  him.  He  would  have  had  to  plead 
the  release,  ana  to  aver  performance  of  its  conditions,  which  are 
not  alleged  to  have  been  in  the  release  at  all.  Without  this  mate- 
rial averment  his  plea  would  have  been  no*  defence  whatever  to  the 
plaintifls*  action.  It  would  have  carried  its  own  condemnation  on 
its  face ;  for  the  release  by  its  terms  was  to  be  null  and  void, 
unless  all  the  Philadelphia  creditors  assented  to  it.  Obliged 
therefore  to  allege  their  assent  in  order  to  give  effect  to  the  instrur 
ment,  he  Would  nave  been  bound  to  prove  what  he  alleged,  for 
such  is  the  general  rule  both  of  reason  and  law.  And  the  fact  was 
peculiarly  within  his  knowledge.  He  knew  who  his  Philadelphia 
creditors  were — ^he  kneW  diem  all ;  and  his  books  and  bills,  such 
as  all  merchants  keep,  would  have  prcfved  them.  But  neither  of 
these  creditors  had  any  means  of  acquiring  this  knowl^ge.  It 
was  his  dtity  to  make  out  his  case  in  proof  precisely  as  he  would 
have  sp^eaa  it  on  the  record,  if  he  haa  been  held  to  special  plead- 
ing. He  Was  to  prove  the  execution  of  the  release  hy  the  plain- 
tiffs, the  tender  or  the  notes  therein  mentioned,  and  the  £act  that 
all  his  Philadelphia  crcfditors  had  assented  thereto. 

Of  the  eJ^ecution  of  the  rdease  br  thcf  plaintiffs  and  some  thir- 
teen other  creditors,  and  of  the  tender  to  the  counsel  of  plaintifis 
of  notes,  such  as  the  instrument  stipulated  for,  he  gave  evidence; 
but  of  the  assent  of  all  of  his  Fhiladelpfaia  creditors,  he  submitted 
not  a  particle  of  proof,  nor  did  he  attempt  to  show  that  the  thir- 
teen creditors  were  aU  of  his  Philadelphia  creditors.  There  watf 
a  total  failure  of  the  defence.  The  release  was  null  and  void 
when  the  defendant  rested  his  case.  The  plaintifis  had  never 
agreed  to  be  bound  by  it,  unless  all  the  creditors  assented  to  it, 
and  the  defendant  had  not  shown  who  all  hid  Philadelphia  creditors 
were,  nor  that  they  had  assexited.  To  give  him  the  benefit  of  the 
release,  in  the  absence  of  such  proof,  was  to  pervert  it  from  the 
purpose  plainly  expressed  on  its  face,  to  another  and  different 
purpose  never  contemplated  by  the  parties. 

But  the  plaintiffs  gave  evidetuoe,  by  three  Philadelphia  credit<nr6 
of  the  defendant,  that  th^y  refused  to  sign  the  release,  and  did  not 
assent  to  it.  Here,  then,  was  a  defence  involving  a  fact  incBs^ 
pensable  to  itd  completeness^— a  fact  pecufiarlr  and  exclusively 
within  the  power  of  the  defendant  to  prove,  and  which  it  was  his 
legal  d^ty  to  prove,  in  support  of  which  he  submitted  not  a  tittle 
of  evidence,  but  which  the  plaintiffs  disproved  by  three  unim- 
peached  and  uncontradicted  witnesseis ;  and  yet  the  Court  submit^ 
ted  that  fact  to  be  found  by  the  jury,  and  they  found  it. 

Now,  the  law  of  new  trials  is  not  to  be  administered  upon  writs 
of  error ;  nor  are  we  to  be  betrayed,  even  by  a  gross  case,  into  an 
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attempt  to  correct  the  blunders  of  the  jury  box ;  but  we  think  there 
was  clear  error  in  law  on  the  part  of  the  Court,  in  submitting  a 
case  so  circumstanced  to  the  speculations  of  the  jury,  especially 
when  called  on,  as  they  were,  by  plaintiffs'  iBrst  point,  to  say  that 
under  the  evidence  the  plaintiffii  were  entitled  to  a  verdict.  Times 
without  number  it  has  been  ruled  to  be  error  to  submit  a  question 
to  the  jury  of  which  the/e  was  no  evidence.  Was  there  any  evi- 
dence here  that  all  of  the  Philadelphia  creditors  had  assented  to 
the  release  ?  None.  The  release  imported  only  the  assent  of  the 
signers,  and  not  that  they  were  all.  JBut  it  is  said  there  was  evi- 
dence on  the  point  which  the  Court  could  not  properly  withdraw 
from  the  jury.  The  answer  is,  that  that  evidence  was  all  against 
the  fact  alleged ;  and  if  it  be  error  to  submit  a  fact  with  no  evi- 
dence to  support  it,  much  more  is  it  error  to  submit  a  fact  to  be 
found,  where  the  only  evidence  touching  it  is  directly  against  it. 
Disproof  cannot  stand  for  proof.  Suppose  the  merchant  witnesses 
were  not  believed  by  the  jury ;  their  evidence  then  w^s  set  aside, 
and  that  left  the  case  denuded  of  all  proof  on  the  point  in  ques- 
tion. Even  if  the  jury  believed,  in  direct  opposition  to  the  oaths 
of  these  witnesses,  that  they  did  assent  to  the  release,  still  there 
was  no  evidence  that  they  and  those  who  signed  the  release  were 
all  of  the  defendant's  Philadelphia  creditors.  That  point  was 
destitute  of  proof,  and  it  was  fatal  to  the  defence,  and  the  Court 
should  so  have  ruled. 

We  see  no  objection  to  the  definition  which  the  Court  gave  of 
the  expression  "  approved  securities,"  and  the  (question,  whether 
those  tendered  were  sufficient,  was  properly  submitted  to  the  jury ; 
but  we  think  the  Court's  unqualified  affirmance  of  the  defendant's 
second  point  was  calculated  to  mislead  the  jury.  Packer's  failing 
to  urge  any  other  objection  to  the  notes,  than  the  inadequacy  of 
the  security,  was  not  a  waiver  of  all  other  objections.  It  was  still 
open  to  his  clients  to  allege  that  all  of  the  Philadelphia  creditors 
had  not  assented  to  the  release.  But  from  the  manner  in  which 
the  point  was  put  and  answered,  the  jury  might  well  infer  that  the 
Court  considered  the  objection  waived,  and  that,  whether  all  the 
creditors  had  assented  or  not,  the  plaintiff  were  bound  by  the 
release,  if  the  securities  tendered  to  JPacker  were  such  as  ou^ht  to 
have  been  approved.  We  repeat,  that  they  were  not  bound  without 
that  universal  assent  stipulated  in  the  release. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

BtACE,  J.,  and  Knox,  J.,  dissent  from  so  much  of  this  opinion 
as  holds  that  it  was  error  to  leave  to  the  jury  the  question  of  fact^ 
whether  or  not  all  the  creditors  had  releasea. 
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WESTERN  DISTRICT— PITTSBURGH  1855. 


Bower  and  Others  versus  Commissioners  of  Wash- 
ington County. 

An  erroneoas  publication  by  th«  commissioners  of  a  county,  mistalun^  the 
condition  of  the  accounts  of  a  collector  of  taxes,  for  one  year,  is  no  ground  for 
the  discharge  of  the  sureties  in  the  bond  of  the  same  collector  for  the  following 
year. 

Erbob  to  the  Common  Pleas  of  Wa$hington  county. 

This  was  an  application,  by  the  sureties  upon  the  bond  given 
to  the  commissioners  of  Washington  county  by  G.  Kinnan,  who 
was  collector  of  state  and  county  taxes  in  Peters  township  for  the 
year  1849,  to  be  relieved  from  their  said  obligation,  on  the  ground 
of  misrepresentation  and  fraud  in  procuring  the  same. 

Kinnan  had  been  appointed  collector  for  Peters  township  for 

1848,  and  was  reappointed  for  1849.     On  the  15th  March,  1849, 
Bower  and  Philips,  the  petitioners,  became  his  sureties  for  the  year 

1849,  and  judgment  was  entered  upon  the  bond. 

On  the  1st  January,  1849,  Kinnan  was  in  arrear  on  the  county 
duplicate  for  1848,  $806.04,  and  on  the  state  duplicate  for  the 
same  year,  (748.85.  On  the  8d  of  February  the  commissioners 
made  their  annual  publication  of  receipts,  disbursements,  and  out- 
standing taxes,  in  conformity  to  law,  in  all  of  which  it  ^as  repre- 
sented that  Kinnan,  subsequent  to  the  1st  January,  1849,  had  paid 
the  balance  against  him  in  full,  when  in  fact  he  was,  on  the  8d  of 
February,  in  arrear  on  the  county  duplicate  for  1848,  (805.20,  and 
on  the  state  duplicate  for  the  same  year,  (683.85.  • 

(69) 
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The  petition  of  Bower  and  Philips  sets  forth  the  above  facts,  and 
arers  that  they  had  seen  the  said  publication  over  the  signature 
of  the  commissioners,  before  entering  into  the  bond  as  sureties  for 
Kinnan,  and  confiding  in  the  statement  therein  contained,  executed 
the  bond  in  the  full  beli^  that  Einnatt  was  not  a  defaulter,  but 
had  paid  all  arrears  for  the  preceding  year ;  and  for  these  reasons 
prayed  that  the  judgment  upon  the  bond  should  be  discharged  as 
regards  them.  The  Court  refused  the  rule  applied  for,  and  de- 
fendant excepted. 

Aehesan  and  Wilson^  for  plaintiff  in  error,  distinguished  be- 
tween the  case  at  bar  and  that  of  Borland  v.  Washington  County,  8 
Harris  150,  9  Wheat.  720,  United  States  v.  Vanzandt,  11 
Wheat.  184,  and  like  cases,  which  refer  to  matters  of  laches  or 
neglect  subsequent  to  the  liability  of  the  sureties. 

But  acts  done  by  the  oflScer  after  the  surety's  liability  has  at- 
tached, may  operate  to  his  relief :  United  States  v.  Howell,  4  W. 
0.  a  629,  Wh.  Dig.  ed.  1850,  Surety,  §  95 ;  3  W.  0.  C.  70. 

This  case  presents  stronger  ground  for  relief.    The  matter  com- 

Slained  of  was  a  false  representation  made  by  the  commissioners 
efore  the  execution  of  the  bond,  which  rendered  the  liability  of 
the  sureties.  >^ 

Is  government  absolved  from  all  responsibility  on  account  of  the 
false  representations  of  her  authorized  agents  ?  and  are  individuals 
entering  into  obligations  with  her  bound  under  all  circumatances 
to  fulfil  them  ?  The  rule  that  fraud  vitiates  eY^Tj  contract  should 
have  no  exception :  Gbepp's  Appeal,  8  Harris  428,  4  Wash.  0.  0. 
26;  6  Wheat.  680. 

Watson  and  Montgamerjf^  for  defendant  in  error. — The  publica- 
tion was  a  mere  mbtake,  a  typographical  error.  The  state  cannoft 
be  injured  by  the  laches  of  its  agents :  9  Wheat.  720 ;  1  Harris 
619.  As  to  the  distinction  taken  that  in  this  case  there  was  a 
positive  unauthorized  act  done,  see  the  case  United  States  v»  Yaur 
zandt,  6  Omd.  Rep.  267,  and  Borland  v.  WasUngton  Couiity,  8 
Harris  150. 

The  defendants  should  have  shown  that  the  publication  caused 
their  loss,  and  brought  on  them  this  liability.  The  same  rule  will 
govern  the  ease  at  bar  as  if  the  case  vas  between  the  plaintifis  in 
error  and  the  state :  Commonwealth  t;.  Brice,  10  Harris  211. 

The  opinion  of  the  Court  was  delivered  by 

LowRis,  J. — The  sureties  of  a  tax  collector  ask  to  be  relieved 
from  their  bond,  because  they  were  induced  to  enter  into  it  by 
seeing  a  newspaper  publication  of  the  accounts  of  the  county,  in 
>rhich  it  w^  erroneously  stated  that  the  collector  had  settled  up 
his  previous  year's  duplicate  in  full :  an  ^ror,  it  seems,  of  tli^ 
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printer.  We  tbinfc  ihftt  the  learned  judge  of  the  Common  Pleat 
was  right  in  deciding  that  this  is  not  a  ground  of  relief!  Suoh 
pnblieations  are  intended  for  the  general  information  of  the  public 
on  the  subjeel  of  the  annual  receipts  and  expenditures,  and  as  such 
are  Taluable.  But  thej  are  subject  to  mistakes,  and  therefore  to 
correction,  and  the  county  is  not  bound  by  any  representations  in 
them.  It  cannot  be  regarded  as  prudent  for  any  person  to  rely 
upon  an^  fact  therein  stated  a^  a  motire  for  action.  When  infor* 
mation  is  wanted  relative  to  the  state  of  any  account,  prudonoe 
would  require  tibat  it  be  sought  at  the  office  of  the  commissioners, 
and  we  should  BOt  like  to  say  now  that  this  relief  could  be  granted, 
even  if  this  erroneous  information  had  been  obtained  there.  Usur 
ally  those  who  sufier  by  the  mistakes  and  misconduct  of  public 
officers  must  lodi^  to  them  for  eompeasation,  and  net  to  the  public. 

Judgment  a&rmed. 


Patterson's  Estate. — ^Appeal  by  Colver  et  at 

A  sale  by  the  sheiiiF  on  a  iadgment  obtained  against  a  Tender  of  land, 
after  sale  of  the  land  by  artiefee  St  agreement,  paseee  only  the  estate  left  in  . 
tibe  debtor  afUr  the  eontraot  of  sale,  and  oonyejB  to  the  yendee  a  right  to  the 

Earchase-money  unpaid — but  he  takes  the  estate  subject  to  the  paymmxt  of 
ens  asainst  the  Tender  prior  to  the  contract  of  sale. 
A  sale  on  such  subsequent  judgment  cannot  discharge  the  lien  of  those  prior 
to  the  eontraot  of  sale. 

Error  to  the  Common  Pleas  of  Greene  eotmty. 

Robert  Patterson  was  the  owner  in  fee  of  a  tract  of  land  in 
Jeffers(m  township.  On  the  12th  September,  1854,  he  sold  the 
land  to  M.  Colver,  by  articles  of  agreement,  for  f6000  ia  instal- 
ments, the  deed  to  be  made  when  #5000^  should  be  paid.  Be&ore 
the  sale  to  Colver,  fonr  judgments  were  had  against  Patterson, 
which  were  liens  npon  the  knd,  the  last  of  which  had  been  en- 
tered on  the  8th  April,  1858.  And  several  judgments  were  ob- 
tained against  him  after  the  said  sale  in  favour  of  M'Nealy  and 
others,  a  further  description  of  which  is  unneceesary,  the  only 
question  in  the  case  arising  out  of  the  judgments  entered  b^ore 
and  those  entered  qfter  the  said  sale  to  Colver, 

On  one  of  the  judgments  had  alter  the  sale,  in  favour  of 
M'Nealj  and  others,  %Jifa.  issued  to  th^  sheriff,  who  levied  on 
^^  all  the  defendant's  interest  in  and  to  a  tract  of  land  in  Jefferson 
township,  containing  50  acres,  more  or  less,  as  the  property  of 
Bobert  ratterson;"  and  the  question  was  as  to  distribution  ei  the 
fund. 

The  Court  distributed  the  proceeds  of  sale  to  the  judgments  which 
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were  entered  after  the  said  sale  to  GolTer^  and  the  prior  judgment- 
creditors  took  this  appeal. 

Purmany  FUnnikeny  Blacky  and  Fhelatiy  for  appellants. — A 
judgment  is  a  lien  on  every  kind  of  eaoitable  estate  in  land,  as 
well  as  leffal:  8  Barr69;  2  Barr  42;  8  Binn.  5;  1  YeaU9  427. 

The  jnagments,  before  the  sale  to  Colver,  were  liens  on  the  en- 
tire estate  of  Patterson.  Does  this  sale  alter  the  role  of  appro- 
nriation  ? 

It  is  contended  that  the  sale  by  the  sheriff  discharged  only  the 
liens  of  the  judgments  entered  after  the  sale  to  Colver  by  ar- 
ticles of  agreement.  If  so,  it  does  not  follow  that  the  fund  shall 
only  be  appropriated  to  those  judgments ;  for  whatever  was  bound 
by  the  subsequent  judgments  was  equally  bound  by  the  prior 
ones ;  and,  aluiough  the  sheriff  could  not  sell  as  great  an  e%tate 
on  the  subsequent  as  on  the  prior  judgments,  yet  he  sold  what 
was  bound  by  the  prior  judgments,  and  they  are  entitled  to  the 
proceeds  of  the  sale  to  the  extent  of  that  interest,  whatever  it 
was.  The  sale  was  of  all  Patterson's  interest  in  the  land,  and 
the  fund  must  be  appropriated  to  the  judgments  in  the  order  in 
which  they  stood  against  him,  whether  they  are  liens  on  the  fee 
simple  or  fee  defeasible,  as  all  claim  as  the  creditors  of  Patterson, 
whose  interest  was  sold :  see  9  /Sb-.  i*  JB.  897 ;  16  8er.  ^  B.  20, 294 ; 
2  WattB  878.  Patterson  could  do  nothing  to  prevent  this  after 
the  judgments  were  entered.  2d.  A  judicial  sale  frees  the  land 
from  aU  liens,  encumbrances,*  &c.,  which  are  certain,  or  may  be 
readily  reduced  to  a  certainty  against  the  person  as  whose  estate 
it  is  sold:  6  Watts  169;  1  WaUs  ^  S.  285;  1  P.  JB.  96 ;  8  W. 
fSer.U^;  1  Barr  92;  6  Barr  420. 

The  money,  therefore,  should  have  been  appropriated  to  the 
judgments  in  their  order,  as  they  stand  against  the  defendant: 
Custer  V.  Detterer,  SW.^Ser.28;S  Binn.  858 ;  7  /Sfer.  ^  B.  290. 
Clear  of  all  encumbrances  whatever :  Fickes  v.  Essick,  2  BawU 
166 ;  Hellman  v.  HeUman,  4  Bawle  447. 

Downey  J  LnuUey,  and  Lazear^  for  appellees. — ^The  rule  that 
a  judicial  sale  discharges  all  liens  existing  at  the  time,  which  are 
certain,  and  may  be  reduced  to  certainty,  has  its  exceptions: 
Swarr's  Appeal,  1  Barr  92.  Where  land  is  held  subject  to  a 
judgment,  and  is  afterwards  sold  by  articles  of  agreement,  subse- 
quent to  which  sale  another  judgment  is  entered  against  the  de- 
fendant, and  his  interest  is  levied  on  and  sold  upon  such  subse- 
quent judgment,  does  such  sale  discharge  a  lien  prior  to  the  sale 
by  articles  ? 

After  a  sale  b^  articles,  the  vendor  holds  the  title  in  trust  for 
the  vendee,  subject  to  existing  liens;  and  a  judgment  against 
him  subsequent  to  such  sale  binds  the  interest  he  had  at  the  date 
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of  the  judgment,  and  the  sheriff's  vendee  can  call  on  the  prirate 
len  V.  Wenner,  16  Ser.  ^  B.  20 ;  Catlin  v.  Robinson,  2  W.  ^  Ser. 
purchaser  for  the  unpaid  purchase-money  and  no  more :  M*Mul- 
273.  The  interest  in  the  vendee  may  be  separately  sold  on  exe- 
cution, leaving  the  legal  estate  and  the  equitable  estate  unpaid 
for,  untouched  in  the  vendor,  and  a  judgment  against  the  lat- 
ter binds  the  lesal  estate  but  to  the  value  of  the  purchase-money, 
and  just  so  mucn  can  be  levied  on  and  sold,  and  a  purchaser  under 
judgment  against  either  succeeds  to  the  interest  the  debtor 
nad  power  to  encumber.  If  then  the  sheriff's  vendee  can  demand 
no  more  from  the  private  vendee  than  the  purchase-money  unpaid 
at  the  entry  of  the  judgment  on  which  the  sale  was  made,  it 
would  seem  that  the  funds  of  each  sale  should  be  appropriated  to 
the  jud^ents  in  the  order  they  were  obtained  after  the  agree- 
ment. For,  if  the  purchaser  can  obtain  no  greater  interest  than 
the  unpaid  purchase-money,  his  bidding  will  be  regulated  accord- 
inglv. 

Ii  the  sheriff's  sale  discharged  only  the  judgments  entered 
after  the  private  sale,  are  not  they  only  entitled  to  the  proceeds  ? 
Shall  the  prior  judgments  be  paid  to  the  extent  of  the  proceeds, 
and  still  continue  a  lien  for  the  remainder  ?  There  is  no  case 
analogous  to  this.  A  charge  or  an  encumbrance  cannot  be 
payable  in  part  out  of  the  proceeds  of  a  sheriff's  sale,  and  at  the 
same  time  remain  a  lien  on  the  land  for  the  residue,  in  the  hands 
of  the  purchaser.  Inadequacy  of  funds  to  satisfy  the  judgment 
does  not  vary  the  rule ;  but  the  right  to  apply  them  to  the  judg- 
ment is,  of  itself,  a  total  discharge  of  the  hen. 

The  opinion  of  the  Court  was  delivered  by 

LowBiB,  J. — ^After  a  man  has  contracted  to  sell  his  land,  he 
holds  a  very  different  title  to  it  from  that  which  he  held  before ; 
for,  after  that,  he  holds  the  legal  title  in  trust  to  convey  it  to  the 
purchaser  on  his  performance  of  the  contract.  Judgments  ob- 
tained after  such  a  contract  are  therefore  liens  upon  a  different 
estate  in  the  land,  from  those  obtained  before  it ;  and  a  sale  on 
them  cannot  have  the  same  effect  as  a  sale  on  the  prior  judg- 
ments, else  they  would  sweep  away  the  title  created  by  the  con- 
tract. A  sale  on  them  affects  only  the  estate  left  in  the  debtor 
after  his  contract  of  sale,  which  may  be  very  small,  depending 
upon  the  amount  of  the  purchase-money  remaining  upaid — ^it  con- 
veys a  right  to  receive  this  so  far  as  the  judgment  debtor  himself 
could  demand  it.  But  he  could  not  demand  it,  without  paying  off 
the  liens  that  were  prior  to  the  contract  of  sale,  or  suffering  the 
purchaser  thus  to  apply  so  much  of  it  as  might  be  necessary.  It 
IS  very  plain,  therefore,  that  a  sale  on  the  judgments  subsequent 
to  the  contract  of  sale,  cannot  discharge  the  lien  of  those  that 
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were  prior,  and  these  are  not  entitled  to  share  in  the  di8tribntio& 

of  the  proceeds. 

The  decree  of  the  Common  Pleas  is  affirmed,  and  the 
appeals  are  severally  dismissed  at  the  costs  of  th^ 
respective  appellants,  and  record  remitted. 


Pettit  versus  Wingate- 

An  action  upon  a  reoognisaDce  of  bail  for  stay  of  execution  may  be  referred 
to  arbitrators  under  the  oompulsory  rule. 

Ebrob  to  the  Common  Pleas  of  Greene  count]/. 

A  9ei,  fa.  on  a  recognisance  of  bail  for  stay  of  execution  on  a 
Judgment  to  September  Term,  1854,  issued  iJecember  28,  1854. 
March  23,  1855,  the  plaintiff  entered  a  rule  to  choose  arbitrators, 
which  was  served  on  defendant's  attorney,  who  refused  to  appear. 
The  plaintiff's  attorney  and  the  prothonotary  met  and  referred 
the  case. 

The  only  question  considered  by  this  Court  was,  whether  a  suit 
on  a  recognisance  of  bail  could  be  arbitrated. 

Downey  and  LoMear,  for  plaintiff  in  err<Mr,  cited  the  Act  of  16^ 
June,  1836,  section  89,  which  excepts  from  arbitrations,  inter  alicL, 
^'  actions  upon  bail-bonds  and  recognisances."  The  reason  of  the 
exception  is,  that  sometimes  special  relief  xnay  be  afforded,  and 
in  cases  of  securities,  official  bonds,  or  trust  responsibilities,  where 
relief  could  not  be  so  well  determined  by  arbitrators^  It  is 
because  the  writ  is  founded  upon  the  recognisance  that  it  cannot  be 
arbitrated ;  and  why  depart  from  the  plain  language  of  the  law  t 

SayerSj  for  defendant  in  error. — The  exception  in  the  36tfa 
section  of  the  Act  of  16th  June,  was  cmly  intended  to  apply  to 
bonds  and  recogpdsances  taken  fcnr  the  personal  appearance  of  a 
party  in  such  criminal  and  civil  oases  wherein  the  Court  can  miti- 
gate and  give  equitable  relief:  10  WaUs  443;  6  WaUe  324;  8 
Watte  176 ;  4  Sarrie  251. 

If  the  ex(!^ti(m  be  construed  to  embrace  this  case,  it  would 
also  embrace  all  contracts  for  bail,  if  the  contract  be  by  bond* 

The  opinion  of  the  Court  was  delivered  by 

LowRiE,  J. — The  decision  below  was  that  an  action  on  a  recog 
nisance  of  bail  for  stay  of  execution,  may  be  referred  to  arbitra- 
tors under  a  compulsory  rule ;  and  we  do  not  think  that  this  is 
erroneous.  True,  the  arbitration  Act  of  1836,  in  defining  what 
actions  may  be  thus  referred,  excepts  ^^  actions  upon  bail-bonds  or 
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recogniaanees  ;*'  bni  the  oommiesioBers  who  reported  the  Act,  saj 
that  they  intended  only  to  embody  the  principles  already  decided 
by  the  courts,  and  we  hare  no  doubt  they  were  so^  understood. 
It  is  not  allowed  on  bail-bonds  and  recognisances  for  the  appear- 
ance of  parties,  because  they  must  be  subject  to  the  usual  equitable 
relief  by  the  Court:  6  Skr.  f  E.  5i2;  3  Fa.  Eep.  396 ;  but  it  is 
allowed  on  a  recog&i^ance  of  bail  in  error :  3  Watts  176 ;  and  on 
a  forfeited  insolyeftt  bond:  6  Watts  324;  because  they  are  subjeot 
to  no  such  relief.  A  recognisance  of  bail  for  stay  of  execution 
falls  within  this  last  reason.     The  record  raises  no  other  question. 

Judgment  aflSxmed. 


James  A,  Anderson  versus  Hamilton  Township. 

Where  a  suit  was  brought  in  the  name  of  H.  township  upon  a  bond  dven  to 
the  road  commissioners  of  the  township,  who  were  individually  named  in  the 
bond,  to  secure  funds  advanced  by  the  township ;  Hdd,  that  the  suit  was  well 
brought. 

Work  done  by  a  private  citizen  on  a  public  road  without  authority  or  request 
of  the  authorities,  although  beneficial,  affords  no  legal  cause  of  action  for 
compensation.    That  the  work  was  necessary  does  nof  alter  the  case. 

Error  to  the  Common  Pleas  of  McKean  county. 

This  suit  was  originally  brought  by  Hamilton  township  against  the 
defendant,  before  a  justice  of  the  peace,  for  the  recovery  of  a  bond 
or  contract  signed  %  defendant  (and  a  surety  not  named),  dated 
25th  June,  1850.  The  defendant  had  contracted  to  make  about 
200  rods  of  a  new  road  for  plaintifb^  at  72  cents  per  rod.  No 
money  was  to  be  paid  until  the  job  was  completed.  The  road 
coBunissioners,  however,  agreed  to  advance  to  the  defendant  $40 
of  funds  they  had  on  hand,  and  reijuired  him  to  give  the  above 
bond  with  surety,  which  was  conditioned  for  making  the  road 
according  to  the  contract :  in  that  event  the  $40  to  be  deducted 
from  the  amount  to  be  paid  him,  otherwise  to  remain  in  full  foree 
and  virtue.  Defendant  did  some  $50  worth  of  work  on  the  road, 
and  then  finding  it  more  expensive  than  he  expected,  abandoned 
and  never  completed  it.  And  this  suit  was  brought  to  recover 
the  $40  thus  advanced. 

The  bond  was  made  payable  to  Libby,  McManus,  and  Stanton, 
Bead  Commissioners  of  Hamilton  township.  And  when  offered 
in  evidence,  the  defendant  objected  to  its  being  read  in  this  suit, 
brought  in  the  name  of  Hamilton  township  as  above  stated,  which 
was  overruled,  and  the  bond  was  read. 

The  defendant  then  offered,  by  way  of  set-off  (under  his  plea 
of  set-off),  to  prove  that  he  had  done  necessary  work  on  one  of 
the  public  roads  of  the  township  at  a  time  when  extraordinary 
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floods  had  rendered  it  entirely  impassible,  for  which  the  township 
had  never  paid  him,  although  it  had  adopted  and  used  the  repairs 
so  made  by  him,  which  evidence  was  rejected.'  Verdict  for  the 
plaintiff  for  the  whole  bond  and  interest. 

JohnMon  and  Brown^  for  plaintiff  in  error. — An  action  on  a  deed* 
can  only  be  in  the  names  of  the  parties  to  it :  6  Barr  292 ;  Green- 
leaf  V.  Yeates,  2  R,  158.     In  actions  at  common  law  the  parties 
must  be  legally  and  not  merely  equitably  entitled  to  the  cause  of 
action :  5  Barr  520 ;  1  Chitty's  Plead.  4. 

2.  Acquiescence  in  the  work  done,  or  the  party  availing  him- 
self of  the  benefit  of  the  service,  will  render  him  liable  on  quantum 
meruit :  2  Stark.  Ev:  940.  So  if  he  know  of  it  and  tacitly  assent 
to  work  done :  James  v.  Bixby,  11  Ma%9.  34.  The  work  was  done 
upon  an  emergency.  The  road  was  impassable  and  dangerous, 
and  prompt  action  was  required :  see  Overseers  v.  Bunn,  12  Ser* 
IJt.  292;  Overseers  of  Milton  v.  Williamsport,  9  Barr  46;  7 
Watts  290. 

Wetmorej  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

KN03C,  J. — ^Neither  of  the  assignments  of  error  is  sustained. 

The  suit  was  rightly  brought  in  the  name  of  the  township, 
although  the  agreement  was  with  the  road  commissioners,  who 
were  individualhr  named.  The  commissioners  did  not  contract 
for  themselves,  but  for  the  township,  whose  officers  they  were ; 
and  the  proper  party  to  the  action  was  the  corporation. 

The  work  which  the  defendant  proposed  to  set  off  against  the 
claim  of  the  township,  was  done  without  authority  from  the  com- 
missioners, or  either  of  them,  and  could  not  therefore  be  charged 
against  the  township. 

A  voluntary  act,  although  beneficial  to  another,  performed 
without  request,  affords  no  legal  cause  of  action  for  compensation. 
That  the  work  was  necessary  to  be  done,  can  make  no  difference. 
The  road  commissioners  were  the  proper  persons  to  determine 
the  necessity  for  the  repairs,  and  to  direct  the  manner  in  which 
they  should  be  made.  It  will  not  do  to  permit  the  unauthorized 
expenditure  of  labour  or  money  to  be  recovered  from  the  town- 
ship. 

Judgment  affirmed. 
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Blair  versm  McLean. 

In  a  suit  pending  before  a  justice*  where  the  parties  appear  and  submit  their 
proofs  and  allegations,  the  plaintiff  may  become  nonsuit  at  his  own  motion, 
or  may  if  he  please  discontinue  or  with<uraw  his  action ;  and  such  proceeding 
will  be  no  bar  to  another  suit  for  the  same  cause  of  action. 

Error  to  the  Common  Pleas  of  Qrawfori  county. 

Blair  brought  suit  before  a  justice  of  the  peace  against  defendant 
on  a  due-bill  for  $52.93,  with  credits  endorsed  thereon  of  $46.  At 
the  hearing,  the  plaintiff  withdrew  the  suit,  and  confessed  judg- 
ment for  defendant's  costs,  which  he  paid. 

The  above  suit  was  brought  February  25,  1858,  and  terminated 
as  above,  4th  March,  1853. 

On  the  9th  March,  1853,  Blair  brought  another  suit  on  the  same 
due-bill,  for  the  same  balance  claimed  in  the  former  suit.  The 
defendant  claimed  a  deduction  and  balance  of  a  book  account,  and 
contended,  at  the  same  time,  that  the  proceedin^of  the  plaintiff  in 
the  former  action,  being  unappealed  from,  was  a  bar  to  this  action. 

These  facts  were  embodied  in  a  case  stated,  and  the  Court  below 
entered  judgment  for  defendant. 

Churchy  for  plaintiff  in  error. — There  was  no  pretence  of  adju- 
dication by  the  justice  upon  the  merits  in  the  first  suit.  He  con- 
sidered it  a  case  of  nonsuit  under  the  6th  sect,  of  the  Act  of  1810, 
by  allowing  50  cents  costs  to  defendant :  Furd.  Dig.  484-8,  49. 
The  case  was  withdrawn  after  hearing  a  witness,  and  this  the  Court 
below  held  a  judgment  on  the  merits  or  a  technical  retraxit.  A  like 
proceeding  held  substantially  to  be  a  non-proB.  or  discontinuance : 
Gibson  v.  Gibson,  8  ffarria  9.     See  8  Barr  163,  410 ;  5  Id.  807. 

Pettisy  for  defendant  in  error,  cited  Gould  v.  Crawford,  2  Barr 
89.  The  justice  had  no  power  to  enter  a  nonsuit ;  the  remedy  of 
plaintiff  was  by  appeal.  After  hearing,  it  was  obligatory  on  the 
justice  to  givejudgment  for  or  against  the  plaintiff.  See  also  5 
Morris  75.  mien  the  plaintiff  fails  to  appear,  judgment  of  non- 
suit may  be  given,  but  the  moment  he  appears  no  such  authority 
exists.  Before  hearing  he  may  withdraw  or  discontinue,  but  after 
he  can  do  neither ;  ana  the  justice's  record  in  aid  of  either  cannot 
help  him. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — ^When  the  parties,  in  a  suit  pending  before  a  justice, 
appear,  and  submit  their  proofs  and  allegations,  the  justice  cannot 
order  the  plaintiff  to  become  nonsuit  If  he  attempts  to  do  so,  and 
enters  his  judgment  in  that  form  upon  the  record,  it  will  be  consi- 
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dered  equivalent  to  a  jndement  in  proper  form  for  the  defendant. 
No  other  suit  can  afterwards  be  brought  for  the  same  cause  of  action. 
It  does  not  matter  whether  the  magistrate's  decision  against  the 
plaintiff  be  founded  on  want  of  evidence  to  support  the  claim,  or  on 
a  successful  answer  to  it  by  the  defendant.  This  was  ruled  in  Gould 
V.  Crawfwrd,  2  Barr  89,  and  in  Lawver  v.  Walls,  6  Harris  75. 

But  there  is  no  case  which  decides  that  the  plaintiff  may  not 
become  nonsuited  on  his  own  motion,  or  that  he  may  not,  if  he 
pleases,  discontinue  or  withdraw  his  action.  We  held,  in  Gibson 
V.  Gibson,  8  Rarris  9,  that  a  record  which  showed  that  the  plun- 
tiff  withdrew  his  suit,  and  confessed  judgment  for  costs,  was  no  bar 
to  another  suit  for  the  same  cause. 

In  the  case  before  us,  the  suit  was  brought  to  recover  a  mian 
balance  due  on  a  note.  The  only  defence  in  the  Court  below  was, 
that  the  plaintiff  had  previously  brought  suit  before  another  justice 
for  the  same  money,  and  that  proceeaing  was  set  up  as  a  bar.  It 
seems  that  in  the  first  suit  the  parties  appeared,  and  after  some 
progress  was  made  in  the  hearing,  the  plamtiff  being  surprised  by 
some  evidence  which  the  defendant  produced,  ask^  for  a  conti- 
nuance, and  failing  in  that,  withdrew  the  suit,  and  confessed  judg- 
ment. This  is  exactly  like  the*  case  of  Gibson  v.  Gibson,  except 
that  there  the  withdrawal  was  before  the  day  of  trial,  and  here  it 
was  after  the  trial  had  began.  This  makes  no  material  difference. 
The  plaintiff  has  a  right  to  withdraw  or  discontinue  his  suit  at  any 
time  before  the  justice  pronounces  upon  it.  The  cases  which  de^ 
cide  that  the  justice  cautiot  give  judgment  of  nonsuit  against  him 
after  he  appears,  hav^  no  application. 

The  judgment  of  the  Court  of  Common  Fleas  is  rev^*sed, 
and  judgment  is  now  here  given  in  favour  of  the  plain- 
tiff for  the  amount  of  the  judp(ient  which  he  recovered 
before  Justice  TucmER,  with  mterest  thereon.  Amount 
to  be  liquidated  by  proihonotary  of  Common  Pleas. 


Stephens  verms  Shriver. 

Where  there  is  in  &6t  a  partition  f^nce,  the  dutv  of  contribution  to  maintain 
it  exists— and  neither  party  catt  exeuse  himfleli  frMi  this  datj  by  idleging 
tkat  the  line  it  in  dispute. 

The  jarisdietaon  ot  a  iustioe  of  the  peace  under  the  fence  law  to  enforce' 
contribution  is  not  ousted  by  rabing  a  question  of  title  to  the  land. 

Error  to  the  Common  Pleas  of  Greene  county. 

Thb  was  an  appeal  from  a  justice  of  the  peace.  The  plaintiff 
below  claimed  $10  awarded  to  bun  by  fence  viewers,  for  work 
done  in  making  a  partition  fence.  The  declaration  was  in  aesumj^ 
git;  the  plea  n(m  assumpsit:  verdict  for  plaintiff,  912.80. 

The  auditors  who  viewed  die  fence  reported  that  it  wouhl  edit 
$10  to  make  a  sufScient  fenoa*^ 
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The  plaintiff  below  built  the  fence,  bmt  lemoTed  it  from  the 
fonndation  on  which  it  had  stood  many  years,  westward,  about  a 
rod,  more  or  less,  into  the  field  of  Stephens,  the  defendant  below, 
and  took  from  Stephens's  field  a  rod  of  land  in  breadth  and  sixty 
rods  in  length,  and  a  row  of  cherry-trees.  The  parties  differed  as 
to  the  line  and  comers.  The  defendant  contended  for  the  old  line, 
and  the  plaintiff  for  the  new  one.  But  it  was  insisted  that  as  the 
title  to  land  came  in  question,  t^  justice  had  no  jurisdiction. 

It  was  in  proof  that,  while  the  line  was  running  and  being 
staked  out,  the  defendant  below  made  no  objection  to  it. 

Montgomery  and  Sat/erSy  for  plaintiff  in  error. — The  proceedinff 
originated  under  the  fence  law  of  184&,  and  is  to  be  conducted 
under  the  Act  of  1810,  giving  jurisdiction  to  justices  in  all  actions 
on  contracts,  excepting  nohen  the  title  to  land  mag  come  in  que^tion^ 
and  under  this  statute  it  is  not  necessary  to  make  affidavit  to  take 
the  exception.  By  the  words,  if  the  title  may  come  in  question, 
this  will  oust  the  jmirfiotioni:  8  P.  A  888;  8  Whart.  110;  6 
Harris  240 ;  6  Watte  887. 

Where  the  party  had  stipulated  not  to  raise  the  questicm  of  juris- 
diction, still  judgment  wks  ghren  in  his  fkvour  for  want  of  junsdic- 
tion :  Dudley  v.  Mayhew,  8  Cornet.  Rep.  9. 

And  see  3  Caine'%  Rep.  129;  6  Tet.  276;  McC</rA  79;  8 
Blackford  48. 

The  removal  of  the  fence  by  plaintiff  catued  the  j^resent  diffi- 
culty. The  meaning  of  the  Act  is  to  keep  in  repair  partition 
fences  as  they  stood,  and  not  to  allow  one  party  for  building  a 
fence  on  his  neighbour's  ground  without  his  oonsent. 

Downty  and  WHey^  for  defendant  in  error. — The  case  arises 
under  the  Act  of  11th  March,  1842,  for  regoiatitig  and  maintain- 
ing line  fences.  The  Act  of  1810  does  not  apply  to  it.  Undw 
the  former  the  justice  had  jurisdiction ;  and  if  there  were  conflict 
between  the  two  acts^  the  latter  repeals  the  former.  The  question 
is,  whether  the  fence  was  a  line  fence,  and  of  this  there  was  full 
testimony.     See  a  former  dedsion  in  this  case,  8  Harrie  188. 


The  opinion  of  the  Court  was  delirered  by 
LowBiEy  J. — It  is  not  ^t  all  necessary  that  partitioii  fences  Aould 
o  to  nxin  because  of  the  owners  being  in  litigation  about  their 
^es ;  indeed,  this  could  only  add  to  their  difficulties.  If  there 
be,  in  fact,  a  partition  fence,  the  duty  of  contribution  to  maintain 
it  exists,  and  neither  party  can  excuse  himself  from  this  duty  by 
alleging,  whether  sincerely  or  falsely,  that  the  line  is  in  dispute ; 
and  the  law  relating  to  fences  contemplates  no  such  mode  of  nis- 
pendinff  the  remedy  which  it  provides.  The  jurisdiction  of  a  jus* 
tice  of  tne  peace  to  enforce  contribution  under  die  fence  law  is  not 
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ousted  by  raisinff  a  question  of  title  to  the  land.  If  the  lines 
need  correction,  let  it  be  made ;  and  then  it  is  easy  to  set  the  fence 
right.  It  seems  that  the  parties  did  correct  this  line  before  the 
repair  was  made. 

We  need  not  say  what  the  law  of  the  case  would  have  been,  had 
the  plaintiff  below  been  proceeding  in  the  ordinary  form  of  an 
action  upon  a  contract ;  ^r  this  action  commenced  not  thus,  but 
according  to  the  directions  of  the  fence  law. 

Judgment  affirmed. 


Guthrie  verms  Bashline. 

Payment  of  a  jodgment  to  the  nominal  plaintiff  after  actual  notice  that  it 
has  been  assigned  tb  another,  is  not  a  payment  to  the  proper  person.  It  is 
not  necessary  that  direct  notice  of  the  assignment  be  given  l)y  the  assignee  or 
his  agent — it  is  sufficient  if  the  information  be  given  under  circumstances  and 
in  terms  calculated  to  arrest  the  attention  of  tlM  debtor. 

Error  to  the  Common  Pleas  of  Clarion  county. 

Bashline,  the  plaintiff  below,  on  the  7th  February,  1852,  ob- 
tained judgment  against  Guthrie ;  on  the  16th  February  a  fi.  fa. 
issued;  on  the  9th  March,  1852,  the  defendant,  Guthrie,  paid 
Bashline,  the  plaintiff,  the  debt,  interest,  and  costs,  and  took  his 
receipt  in  full,  and  filed  it  of  record  in  the  case,  and  satisfaction 
was  entered  on  the  iudgment  On  the  10th  December,  1852,  a 
rule  was  entered  to  show  cause  why  the  satisfaction  should  not  be 
stricken  off;  and  on  the  7th  May,  on  the  hearing  of  the  case,  the 
court  ordered  a  scire  faeia$  to  issue,  to  determine  if  the  judgment 
had  been  paid  or  not.  On  the  trial  the  defendant  relied  upon  the 
plaintiff's  receipt  aboye  mentioned ;  and  the  plaintiff,  to  rebut  this, 
read  in  eyidence  an  assignment  of  the  original  judgment,  dated 
March  9, 1851,  and  filed  in  the  case  7th  May,  1858,  from  Philip 
Bashline  to  Samuel  Johnson ;  and  proyed  by  C.  Brown,  that  he 
wrote  the  assignment  from  Bashline  to  Johnson,  and  told  Guthrie 
of  the  assignment,  but  did  not  recollect  distinctly  the  time  he  had 
told  him. 

The  Court  instructed  the  jury  ^Hhat  if  Guthrie  had  actual  notice 
of  the  assignment  to  Johnson,  before  the  payment  to  Bashline,  it 
was  sufficient,  and  it  was  not  necessary  that  the  notice  should  haye 
been  given  to  him  by  a  party  in  interest,  or  an  agent  of  the  party." 

To  which  defendant  excepted. 

Campbell  and  LamherUmj  for  plaintiff  in  error. — In  conyeyances 
of  real  estate,  to  affect  a  person  with  notice,  it  must  come  from  a 

Srty  in  interest  or  his  agent ;  there  is  no  good  reason  why  a 
Ferent  rule  should  be  implied  to  eho%e9  m  action.    A  prior 


Digitized  by  CjOOQIC 


1865,]  OP  PBNNSTLVANU,  81 

[Gothrie  V.  BMhline.] 

assignment)  not  filed  of  record,  is  postponed  to  a  snosequent  one : 
Fisher  v.  Knox,  1  Harris  622.  The  plaintiff  in  error  would  not 
have  parted  with  his  nAoney  in  this  case  if  the  assignee  had  filed 
his  assignment  of  record,  and  he  ought  for  this  omission  to  be 
postponed. 

Lathoj  for  defendant  in  error. — Actual  notice  was  sufficuent ;  it 
need  not  be  in  writing  or  entered  of  record :  Eellogg,  Assignee,  v. 
Krauser,  14  S.  ^  E.  143. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  G.  J. — ^Payment  of  a  judgment  to  the  nominal  plaintiff, 
after  actual  knowledge  that  it  had  been  assigned  to  another,  is  not 
a  payment  to  the  proper  person.  It  is  not  necessary  that  direct 
notice  of  the  assignment  be  given  by  the  assignee  or  his  agent. 
It  is  sufficient  if  the  information  be  given  under  circumstances  and 
in  terms  calculated  to  arrest  the  attention  of  the  debtor.  In  this 
case  the  knowledge  was  acquired  during  the  trial  of  the  cause  in 
which  the  justice  of  the  demand  was  the  matter  in  controversy, 
and  it  was  communicated  by  the  person  who  had  drawn  the  assign- 
ment and  witnessed  its  execution.  This  was  sufficient,  although 
the  transfer  was  not  filed  of  record.  The  omission  to  file  it  mi^t 
turn  the  scale  in  favour  of  a  subsequent  purchaser  of  the  judgment 
who  had  no  notice  of  it :  Fisher  v.  Enox,  1  Harris  622.  But  the 
payment  to  Bashline,  after  full  knowledge  that  he  had  no  right  to 
the  money,  was  an  act  of  bad  faith,  inuch  is  not  to  be  justified 
by  such  omission.  Actual  knowledge  of  the  transfer  was  more 
effective  in  guarding  the  defendant  against  a  mispayment  than  the 
filing  of  the  instrument  of  record  without  notice. 

As  the  jury  have  found  against  the  whole  defence  on  the  ground 
of  mispayment,  it  is  unnecessary  to  notice  the  second  assignment 
relative  to  the  docket  costs. 

Judgment  affirmed. 


Patterson  versus  Kobinson. 

A  married  woman  mav  purchase  real  estate  and  give  her  judgment  for  the 
pnrchase-monev;  and  when  such  judgment  is  chari^  on  the  land  purchased, 
by  iJie  terms  of  tbe  conveyance,  the  payment  of  the  money  is  the  condition 
upon  which  she  accepts  the  property. 

Such  judgment  is  not  void  on  the  ground  of  coverture. 

Ebrob  to  the  District  Court  of  AUegheny  county. 

This  was  on  action  of  debt  on  a  bond  civen  by  Arabella  Pat- 
terson, the  plaintiff  in  error  and  the  defendant  below,  to  William 
Bobinson,  Jr.,  for  the  purchase-money  of  two  lots  of  ground  in 

Vol.  I.— 11 
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AHc^eny  Oity.  In  1848,  the  plaintiff  below  conveyed  the  lots 
to  the  defendant,  Arabella  Patterson.  Eighty  dollars  were  paid 
in  hand,  and  for  the  balanee,  the  purchaser,  who  was  a  married 
woman,  gave  her  own  judgment-bond.  The^eed  recited  that  the 
conveyance  was  subject  to  the  payment  of  the  bond.  Judgment 
was  entered  on  the  bond  by  virtue  of  the  warrant  of  attorney, 
which  was  opened,  and  defendant  permitted  to  pkad  coverture. 
The  fact  of  <;overture  Was  admitted,  and  the  facts  above  set  forth 
were  submitted  in  a  case  stated.  The  Court  below,  Williams, 
J.,  gave  judgment  for  the  plaintiff. 

The  case  was  argued  by  T.  J.  Fox  Alden^  {or  plaintiff  in  error ; 
-and  Robert  MeKnight^  for  defendant  in  error. 

The  opinion  of  the  C(mrt  was  delivered  by 

Lewis,  C.  J. — The  power  which  a  married  woman  exercises  over 
her  real  ^tate,  is  not  a  mere  naked  power ;  nor  is  it  altogether 
'analogous  to  a  power  coupled  with  an  interest  It  is  the  right  of 
disposition  incidental  to  ownership.  The  disability  of  coverture 
is  thrown  around  her  for  the  protection  of  the  rights  of  herself 
«nd  her  husband.  It  is  a  shield  for  defence— not  a  weapon  for 
mischief.  When  that  disability  is  removed,  or,  what  is  the  same 
thing,  whenever  the  law  permits  her  to  act  in  relation  to  her 
estate,  she  acts  as  proprietor,  and  may  exercise  the  rights  of  one. 
<She  has  a  right,  by  law,  to  sell  her  estate,  with  the  consent  of  her 
husband,  provided  there  is  no  coercion.  To  secure  the  one,  and 
'at  the  same  time  to  guard  against  the  other,  she  is  required  to 
*w/iite  with  him  in  the  execution  of  the  conveyance,  and  to  separate 
from  him  in  the  acknowledgment  of  it :  6  Harris  506 ;  7  Marru 
•861.  If  she  exerciseB,  in  this  form,  her  right  to  sell,  she  may 
dispose  of  her  estate  upon  such  terms  and  conditions  as  she  deems 
most  advisable.  She  may,  therefore,  mortgage  it  for  her  husband's 
debts ;  for  a  mortgage  is  but  a  sale  on  condition :  3  Johns.  Oh. 
Bep.  144 ;  7  Harris  402.  And,  for  the  same  reason,  she  may 
prescribe  such  terms,  and  waive  such  privileges,  as  she  thinlcs 
proper  to  prescribe  or  waive,  so  lon^  as  her  acts  are  essentially  a 
part  of  the  contract  of  sale,  and  bind  nothing  but  the  property 
sold.  This  has  just  been  decided  in  the  case  of  Black  and  Wiie 
V.  €hilway.  By  the  common  law,  she  may  be  grantee  in  a  deed, 
without  the  consent  of  her  husband.  He  may,  it  is  true,  divest 
the  estate  by  his  dissent.  But  if  he  neither  agree  nor  degree, 
the  purchase  is  good :  Baiter  v.  Smith,  6  Binn.  427 ;  4  Cruise's 
Dig.  25.  She  may  even  be  the  grantee  upon  condition^  and  she 
wiU  be  bound  to  perfbrm  the  condition^  "beeause  it  does  not 
efaarge  her  person  but  the  land:"  1  jRoS.  Iii6r.  421;  2  Cruise's 

In  ihe  case  before  us,  {He  Irasbandhas  not  'disa^eed  to  the 
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eonveyance,  and  the  estate  is,  therefore,  Tested  in  the  wife.  Under 
the  operation  of  the  Act  of  1848,  it  is  to  be  *^  owned,  used,  and 
enjoyed  as  her  separate  property."  But  the  same  Act  that  gives 
her  these  advantages,  attaches  conditions  in  law  to  the  grant. 
The  estate  is  to  be  liable  for  "debts  contracted  by  herself,  or  in 
her  name,  by  any  person  authorized  so  to  do."  It  is  also  to  be 
liable  "  for  debts  cointBaoted  for  the. support  and  maintesMnce"  of 
her  "family,"  "if  no  property  of  the  husband  can  be  found." 
She  cannot  take  the  benefits  without  performing  the  conditions. 
Even  under  the  law,  as  it  stood  before  the  Act  of  1848,  she  could 
not  retain  the  estate  conveyed,  without  paying  the  judgment  given 
for  the  purchase^money:  Heacock  et  aL  r.  Fly,  2  Shrris  540. 
But  in  this  case,  the  jiidgment4)aiid  for  the  purehaseHnoney  is 
-expressly  charged  upon  the  land  by  the  terms  of  the  conveyaiiee. 
The  payment  m  the  money  ^is  the  condition  subiect  to  which  «he 
acoepted  the  property,  «na  upon  no  just  principle  can  she  hold  it 
without  performing  the  ooaditioii. 

Under  the  Act  of  1848,  her  pewer'  to  purehaae  gii5es;h6r  a  rigitt 
to  contract  for  the  |»ynient  «f  the  eonsiderationHBioney,  jo  fSu*  as 
to  charge  the  property  ofith  mA  en«nnbranoe8  as  «aay  be  agread 
upon  to  eeoure  its  payment.  A  jii^^ment  given  for  this  purpose 
is,  therefore,. not  voidion  the  ^gvoud  of  coverture,  and  the  appli- 
cation to  deprive  the  creditor  of  the^aeonrityfor  his  money,  w>a6 
properly  denied.  IE  a  Ooort  permitted  her  to  retain  the  property, 
and  at  the  same  tifoe  re&se  to  pay  the  eonsideration-money,  it 
would  BO  longer  deserve  its  designation  of  ^^  a  {daee  wh^re  justice 
is  judicially  administered."  It  is  not  proposed  to  charge  tbe 
•woman  personally  wkh  tiie  judgment ;  nor  are  we  prepared  to  wf 
tiiat  her  other  property  is  chareeable  with  the  debt.  jBut  dearly, 
the  property  purclmed  .is  beottd  by  a  judgment  given  for  the  con- 
.  flideration^nioney. 

It  is  eensidevdl  and/  ady  udg^  that  the  judgment  of  the 
Pistrict  Court  beaffirm^,  to  be  levied  of  the  two  late 
iiamberctdr85iattdia6,:on  Buena /Vista  plan,  Seeoad 
Ward,  ABegite&T,/beiM  the  same  ^ribiek  were  conveyed 
by  the  said  IWutiam  Sebinaen  to  the  said  Arabella 
PattecsotLby;deed  of  the  lat  A.uguat,'1848,  recorded 
in.  vx>L  81,  page  {569,  in  oonaiderataon,  in  part,  of  the 
jm^moit  (U  eeeaaid. 
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Dunlap  versus  McKee, 

If  a  party  enter  a  rule  of  reference  under  the  Act  of  16th  June,  1836,  entitled 
"An  Act  relating  to  reference  and  arbitration/'  and  fail  to  serre  a  copy  of  the 
rule  on  each  of  the  arbitrators,  andon  the  opposite  party,  his  a^nt  or  attorney, 
as  required  by  the  said  Act,  he  is  liable  to  the  penalty  prescribed  therein. 

It  IS  not  necessary  to  sustain  a  suit  for  the  penalty,  that  the  party  suing 
shall  show  an  injury  sustained  by  him;  the  penalty  is  inflicted  as  a  punishment 
for  Uie  default.  '    " 

Erbob  to  the  Common  Pleaa  of  Jefferson  county. 

The  opinion  of  McCalmont,  P,  J.,  of  the  Court  below,  contains 
the  facts  and  the  law  of  the  case,  and  was  delivered  as  follows : — 

"  The  86th  section  of  the  Act  of  16th  June,  entitled  *  An  Act 
relating  to  Reference  and  Arbitration,'  enacts  that  ^  If  the  party 
by  whom  a  rale  of  reference  shall  be  entered,  his  agent  or  attor- 
ney, shall  fail  to  cause  a  copy  of  the  certified  role,  or  of  the  record 
containing  the  names  of  the  arbitrators,  and  of  the  time  and  place 
of  meeting,  to  be  serred  as  hereinbefore  required,  he  shall,  for 
every  such  default,  forfeit  and  pay  the  sum  of  twenty-five  dollars, 
one-half  to  the  use  of  the  county,  and  the  other  half  to  the  use 
of  the  person  who  will  sue  for  the  same ;  Provided,  That  nothing 
herein  containec^  shall  be  deemed  to  deprive  the  Court  of  the  right 
of  setting  aside  any  award  obtained  without  due  notice  as  afore- 
said, or  shall  interfere  with  the  riffht  of  the  party  to  recover  such 
damages  as  he  may  have  'Sustained.' 

^^  The  16th  section  of  the  same  Act  recites  that  ^  It  shall  be  the 
duty  of  the  party  by  whom  the  rule  of  reference  shall  have  been 
entered,  to  procure  from  the  prothonotary  a  certified  copy  of  the 
record  containing  the  names  of  the  arbitrators,  and  the  time  and 
place  of  their  meeting,  and  to  serve  a  copy  of  the  same  on  each 
of  the  arbitrators,  and  also  on  the  opposite  party,  if  he  reside 
within  the  city  or  county,  and  if  not,  upon  his  agent  or  attorney, 

¥*ving  at  least  ten  days*  notice  previous  to  the  day  of  meeting.' 
he  defendant's  counsel  has  contended  that  the  86th  section  of 
the  Act  above  cited  does  not  authorize  a  recovery  unless  some 
injury  has  been  sustained  by  the  party  suing;  and  that  when 
the  arbitrators  do  not  meet,  or  the  rule  is  subsequently  stricken 
off  by  the  Court,  the  party  having  received  no  injuiy  is  not  entitled 
to  recover  the  penalty.  We  do  not  so  regara  the  terms  of  the 
Act.  The  penalty  was  evidently  intended  as  a  punishment  on 
the  party  whose  default  should  prevent  the  meeting  of  the  arbi- 
trators chosen  in  the  impartial  manner  prescribed  by  the  Act. 
If  the  arbitrators  meet,  the  party  has  an  interest  in  having  the 
same  arbitrators  sit  who  have  been  fairly  chosen.  Should  there 
be  no  meeting  of  the  arbitrators,  in  consequence  of  the  want  of 
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service  of  the  notice,  the  party  against  whom  the  rale  has  been 
entered,  has  been  injured  by  the  loss  of  his  time,  and  the  trouble 
of  preparing  for  a  trial ;  which  time  and  trouble  might  frequently 
be  more  than  the  penalty. 

^'  The  Act,  howeyer,  fixes  a  certain  penalty,  not  to  the  extent  of 
the  actual  grievance,  but  as  a  punishment  for  the  neglect ;  and  be 
the  damages  greater  or  smaller  than  the  penalty,  the  Act  in  no 
wise  interferes  with  the  right  to  recover  them ;  and  therefore  evi- 
dence of  them  in  the  penal  action  would  be  out  of  place.  The 
only  inquiry  is  whether  the  default  has  been  made  without  suffi- 
cient excuse.  The  jury  having  passed  upon  this,  was  warranted 
by  the  evidence  in  so  finding,  none  having  been  offered  by  the 
defendant. 

^<  It  has  been  objected  that  the  plaintiff  sued  in  his  own  name 
before  the  justice,  and  that,  therefore,  the  action  cannot  be  sus- 
tained. But  it  is  sufficient  if  the  record  of  the  Common  Pleas 
shows  the  action  to  be  qui  i^am.  Here  the  narr.  sets  forth  the 
character  in  which  the  plaintiff  sues,  which  has  been  decided  to  be 
snfficieDt :  Megarffell  v.  Hazleton  Coal  Company,  8  TF.  ^  Ser.  842. 

'^Judgment  ordered  to  be  entered  in  favour  of  the  plaintiff 
upon  payment  of  the  jury  fee." 

Coxsofiy  for  plaintiff;  Barclay j  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — The  point  reserved  is  not  stated  in  conformity 
with  the  rules  of  law  as  heretofore  explained  by  this  Court.  But 
the  answer  of  the  learned  judge  who  presided  in  the  Common  Pleas 
contains  a  sound  exposition  of  the  law  on  the  question  discussed. 

Judgment  affirmed. 


McClenahan  versus  Humes. 

A  leyy  of  real  estate^  free  from  ambiguity,  fraud,  or  misrepxesentatioii^ 
cannot  be  impeached  or  contradicted  by  parol  eyidenoe. 

Where  an  offer  does  not  specify  the  kind  and  manner  of  proof  to  be  given, 
to  impeach  or  contradict  a  record,  the  Coart  will  presume  it  to  be  by  some- 
thing dthort  the  record,  and  therefore  irrdevant  and  incompetent. 

Under  the  law  prior  to  1836,  a  sheriff's  sale  made  at  the  succeeding  Term 
after  the  return  day  of  the  venditioni  exponas,  conferred  a  good  title  on  the 
purchaser. 

Error  to  the  Common  Pleas  of  Orauford  county. 

This  was  an  ^ectment,  brought  by  Humes  v.  McClenahan,  for 
21  acres  of  lancT,  each  party  claiming  under  a  distinct  sheriff's 
sale.  In  May,  1881,  Thomas  Ford  conveyed  to  his  son  Charles 
121  acres,  subject  to  a  reserration  of  21  acres  during  the  lives  of 
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Ilia  parents,  and  which  tl^j  occupied  until  they  both  died — ^the  last 
four  years  ago,  when  this  suit  was  brought.  Against  Charles 
Ford,  the  common  source  of  title,  a  judgment  was  obtained  in  1834, 
on  which  a  fi.  fa,  was  issued  to  February  Term,  1886.  The  sheriff 
returned  that  ho  had  levied  on  100  acres  of  land,  more  or  less, 
bounded  on  the  north  by  Humes,  west  by  James  Ford,  south  by 
Swift  k  Hoodie,  and  east  by  J.  Greenlee,  with  a  frame  dwelling 
and  bam  thereon.  To  April  Term  following,  a  vend*  ex.  was  issued, 
»nd  the  sheriff  returned,  sold  on  the  10th  August  ta  John  Sargeant, 
to  whom  a  deed  was  acknowledged  15th  August.  Sargeant  con- 
veyed to  Humes,  the  plaintiff  below.  Evidence  was  civen  to  show 
that  the  boundaries  given  in  the  levy  would  include  we  whole  121 
acres,  and  that  there  was  a  frame  dwelling  and  bam  on  the  100 
aeres,  and  a  house  and  bam  on  the  21  acres. 

The  defendant  gave  inevidence  another  judgment  against  Chaarles 
Ford,  in  favour  of  K.  T.  Trade,  in  1886,  on  which  a  fi.  fa.  was 
issued,  the  land  in  controversy  levied  upon  in  1889,  and  sold  in 
1841  to  Trask,  whose  title  became  vested  in  McClenahan,  the  de- 
fendant. He  then  c^ered  to  prove  that  when  the  levy  was  made 
on  the  writ  in  Flough  v.  Ford  (under  which  Humes  claimed),  the 
land  in  dispute  was  excluded,  and  that,  at  the  time  of  the  sale,  it 
was  publicly  declared  that  it  was  not  selling — to  be  followed  by 
other  proof  that  the  plaintiff  said  that  he  had  not  bought  it  of 
Sargeant ;  to  this  plaintiff  objected,  and  the  Court  rejected  the 
offer.  The  defendant  also  submitted  the  point  that  the  sale  on  the 
vend,  ex,  J  in  Flough  v.  Ford,  having  been  made  after  the  return 
day  of  the  writ,  passed  no  title ;  which  the  Court  answered  in  the 
negative. 

Derrieleeon  and  Finney^  for  plaintiff. — The  plaintiff  below  did 
not  rest  his  case  on  the  record  evidence  of  return  and  description 
in  the  sheriff's  deed,  but  called  witnesses  to  prove  the  land  was 
actually  included.  Was  it  not  competent  to  the  defendant  to  con- 
trovert and  rebut  this  by  the  same  kind  of  proof?  The  exclusion 
or  inclusion  of  the  land  could  not  be  determmed  by  the  levy  only. 
The  westerki  bonAdMry  of  each  being  iMid  of  a  conti^ous  owner, 
even  if  the  100  acres  were  bounded  by  that  owner,  it  would  not 
necessarily  follow  that  the  other  piece  was  also  included.  The 
offer  did  not  specify  the  hind  of  proof  to  show  the  exclusion,  but 
itaerely  to  establish  the  fact,  and  to  rebut  the  parol  proof  of  inclu- 
sion given  by  the  plaintiff  below. 

Was  the  sale  good?  The  vend.  ex.  was  returnable  to  April 
Term,  1886 ;  the  sale  was  made  on  the  10th  August,  the  day  on 
which  the  August  Term  commenced,  a  full  term  intervening.  In 
the  cases,  2  Bin.  1\  1  Ser.  ^  R.92\  10  Ser.  ^  B.  261 ;  a  second 
term  had  not  intervened. 
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Q.  Chwrehy  fbc  defendiui^  in  emror. — The  plaintiff  below  qfiered 
na  evidenoe  to  enlarge  or  affeet  the  levy,  but  only  showed  that  it 
inotaded  the  locu9^  in  qu(K  Parol  evidence  of  what  is  embraced  in  a 
desoriptive  levy  snch  aa  this,  is  not  competent.  Sergeant  v.  Ford, 
2  TT.  ^  Ser.  125.  The. levy  waa.by  metea  and  bounds,  plain  and 
explicit,  and  ita  cpnstrnetion  and  extent  was  matter  of  law.  It  is 
only  in  cases  ot  patent  ambiguity  that  parol  evidence  is  admissible 
to  affect  tha  extent  and  meaning  of  a  levy ;  and  then  not  by  evi- 
dence of  the  character  here  offer^.  The  offer  was  an  entirety,  and 
if  any  part  was  in^sompetent,  a  general  objection  to  it  is  good : 
Sennett  v.  Johnson,  9  Barr  337.  The  ofier  proposed  to  exclude 
the  21  acres  by  something  dehor$  the  record^this  was  clearly 
incoo^^etent:  Sergeant  v.  Ford^  ante;  Beeson  v.  Hutchinson,  4 
Watts  4e43.  And  where  the  ofer  did  noti  disclose  the  manner, 
means,  or  kind  of  proof,  when  itei  competency  would  depoAd  upon 
them,  it  was  right  to  reject  it :  Stab  t^  Stub,  3  Barr  255. 

A  second  term  had  not  intervened  in  legal  contemplation. 
The  sale  waa  advertised  on  Saturday  before  the  return  day  of  the 
writ,  and  continued  by  adjournment  to  the  day  of  sale,  and  this  was 
in  accordance  with  the  law  as  it  stood  before  the  Act  of  1836 :  1 
W.  ^  Ser.  626. 

The  opinion  of  the  Gomt  was  deliyered  by 

WoonwARB,  J« — The  description  in  the  levy  was  the  legal  evi^ 
dence  of  what  land  waa  sold  on  the  judgment  of  Flov^h's  execu- 
tors against  Ford,  and  thiufe  that  embraced  the  whole  121  acres,  is 
diown  by  the  diagram  submitted  by  the  counsel  of  the  plaintiff  in 
error.  It  was  a  description  by  the  adjoining  OT^ners  which  was 
said  by  Judge  Huston  m  thk  very  ca^,  2  Tr  -  ^  JSkr.  126,  to  be 
equivalent  to  a  description  by  courses,  and  distances  all  round. 
This  levy,  thus  free  from  all  ambiguity,  and  exempt  also  from  any 
alleged  fraud  or  misrepresentation,  the  defendant  below  attempted 
to  impeach  by  offering  to  prove  that  when  it  was  made,  the  land 
in  dispute  was  excluded ;  and,  at  the  sale,  it  was  publicly  declared 
it  was  not  selling ;  to  be  followed  by  other  proof  that  the  plaintiff 
said  he  had  not  boud^t  it  of  Sergeant. 

How  excluded  ?  jBy  whom  declared  at  the  sale  it  was  not  sell- 
ing ?  To  these  pertinent  questions  there  was  no  response  in  the 
defendant's  offer. 

The  levy  on  its  face,  as  we  have  seen,  did  not  exclude,  but  did 
include  the  21  acres.  The  offer,  therefore,  must  have  been  to 
show  the  exclusion  by  something  dehors  the  record ;  and,  as  that 
something  was  not  specified,  the  Court  did  well  to  presume  that 
it  was  irrelevant  and  incompetent.  It  was  an  attempt  to  contra- 
dict and  impeach  a  record  by  evidence,  for  which  the  party  offer- 
mg  it  must  nave  had  but  little  respect,  or  he  would  have  exposed 
its  character. 
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And  then,  as  to  the  declaration  at  the  time  of  the  sale,  if  it  was 
not  made  b^  a  bystander — ^if  it  was  the  declaration  of  the  sheriff; 
-or  the  creditor,  or  the  defendant,  whj  was  the  offer  silent  on  the 
point  ?  Did  counsel  expect  the  Court  would  admit  any  declara- 
tion of  that  sort  by  whomsoever  made  ?  It  may  be  well  doubted 
whether  such  a  declaration,  even  when  made  by  a  parly  in  interest, 
would  be  evidence  against  a  clearly  expressed  levy ;  but,  with  the 
(questionable  shape  m  which  this  offer  came,  it  was  properly  re- 
jected. 

The  supplemental  offer  that  Humes  said  he  had  not  bought  the 
21  acres  of  Serg^nt  was  irrelevant,  except  as  it  tended  to  con- 
tradict the  levy ;  and,  for  this  purpose,  it  was  inadmissible. 

The  defendant's  counsel  justified  this  offer,  on  the  ground  that 
the  plaintiff  had  given  parol  evidence  of  the  boundaries  of  the 
land;  but  that  was  evidence  of  location,  which  was  consistent 
with  the  levy  and  not  contradictory  of  it. 

2.  The  second  error  assigned  is,  that  the  Court  erred  in  charg- 
ing that  a  sheriff's  sale,  after  the  return  day  of  the  writ,  was 
good.  ^ 

The  Act  of  1836  requires  that  all  sherifis'  sales  of  land  shall 
be  made  on  or  before  the  return  day  of  the  writ,  but  this  sale  was 
made  in  1885,  and  is  not  affected  by  the  statutory  provision. 
The  venditioni  exponas  was  returnable  to  April  Term,  1835,  but 
the  sale,  continued  by  adjournments,  did  not  take  place  till  the 
10th  of  August — the  first  day  of  the  next  succeeding  term.  Under 
the  Acts  of  Assembly,  in  force  before  the  Act  of  1836,  this  prac- 
tice obtained  very  generally  throughout  the  state,  and  received 
the  sanction  of  tms  Court  in  numerous  cases,  which  will  be  found 
cited  in  Blythe  v.  Richards,  10  8er.  ^  B.  161.  It  is  too  late  now 
to  raise  a  question  upon  it 

Judgment  affirmed. 
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Koch  versits  Melhom. 

Where  a  note  is  tnuisferred  by  a  debtor  to  a  oieditor  in  pATment  of  a  debt, 
with  a  guarantee  that  it  is  good  as  gold,  and  will  be  paid  when  due,  and 
it  proves  worthless,  the  contract  is  broken  as  soon  as  made,  and  the  creditor  is 
under  no  obligation  to  pursue  the  note. 

To  warrant  a  debt  as  good  as  gold  and  sihrer,  is  to  warrant  that  it  is  founded 
on  a  Wal  consideration,  that  the  debtor  is  of  competent  abiUtj,  and  that  the 
'debt  wul  be  paid  on  demand. 

Where  a  debtor  had  transferred  a  note  to  his  creditor,  which  he  guarantied 
to  be  good,  payment  of  which  was  refused  by  the  maker  at  maturity,  and  the 
creditor  demanded  payment  of  the  guarantor,  who  asked  him  to  wait  the  event 
of  a  suit  then  pending,  and  he  would  be  sure  to  be  paid,  and  he  waited  accord- 
ingly: Hddt  that  the  creditor  could  recover  against  the  debtor  on  the  guaran- 
tee without  previous  resort  to  the  maker  of  the  note. 

Errok  to  the  Common  Pleas  of  Erie  county. 

This  was  an  action  of  a99ump9it.  The  declaration  set  forth  that 
defendant,  Eoch,  being  indebted  to  Melhom,  the  plaintiff,  in  9107, 
transferred  to  him  a  note  or  obligation  of  the  borough  of  Erie, 
given  to  H.  Dewey,  for  JlOO,  payable  in  two  years,  with  interest, 
on  account  of  said  indebtedness ;  and  that  Koch,  the  defendant,  at 
such  transfer  nndertook  and  promised  to  the  plaintiff  that  said  note 
was  good,  and  that  it  would  be  paid  when  due ;  but  plaintiff  ayers 
that  said  note  was  not  good,  and  was  not  paid  when  due,  and  was 
wholly  worthless  at  the  time  of  the  transfer. 

There  was  some  conflict  in  the  testimony  as  to  the  fact  whether 
the  guarantee  was  made  at  the  time,  or  after  the  transfer ;  and 
hence  arose  a  question  as  to  the  consideration  of  the  guarantee ; 
but  this  was  settled  by  the  verdict. 

It  was  proved  on  the  trial,  by  J.  Melhom,  that  the  parties  had  a 
settlement,  and  Koch  was  found  indebted  to  Melhom ;  and  that, 
{^fter  the  settlement,  Koch  proposed  that  Melhom  should  take  the 
note  on  the  debt  thus  found  due  to  him,  assuring  him  that  it  was 
just  as  good  as  gold  for  the  amount,  and  guarantying  that  it 
would  be  paid  when  due :  that  Melhom,  upon  these  assurances, 
took  the  note :  that,  when  due,  payment  was  demanded,  and  re- 
fused  by  the  corporate  authorities  on  the  ground  that  the  note  had 
been  ^iven  in  part  payment  of  a  town  clock,  warranted  to  be  good, 
but  which  proved  worthless :  that  the  plaintiff  then  went  to  Koch 
and  informed  him  of  the  demand  and  refusal,  produced  the  note, 
and  said  that  defendant  had  insured  the  payment  of  it :  that  de- 
fendant replied,  ^' Just  wait  till  the  suit  I  have  brought  against  the 
borough  of  Erie,  on  another  note  for  the  same  clo<3[,  is  over,  and 
then  you  will  get  your  mone^ ;  for  I  will  gain  that  suit  as  sure  as 
the  sun  shines :''  that  plaintiff  did  wait  till  that  suit  was  tried>  and 
decided  against  defendant,  Koch ;  and  he  still  refusing  to  take 
back  the  note  and  pay  the  amount,  this  suit  was  brought. 

Vol.  L— 12  h  2 
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Plaintiff  offered  to  prove  the  warranty  and  utter  TforthlessneflS 
of  the  clock  for  which  the  note  was  given,  which  was  objected  to 
by  defendant,  and  rejected  by  the  Court. 

Plaintiff  also  gave  in  evidence  the  record  of  a  suit,  Dewey,  for 
the  use  of  Koch,  v.  the  Borough  of  Erie,  on  a  note  of  the  same 
tenor  and  date  as  the  one  in  question,  except  payable  in  one  year, 
which  recites  the  note  as  stating  that  it  was  in  part  payment  of  a 
town  clock.  Verdict  for  defendant.  Affirmed  on  error  in  this 
Court. 

The  defendant  proved  by  J.  C.  Spencer  that  he  was  not  present 
when  Melhorn  got  the  note,  but  that  he  came  with  it  to  Koch,  and 
insisted  upon  an  assignment  of  it  (as  he  said,  by  direction  of  Mr. 
Ball,  the  town  clerk) ;  and,  by  direction  of  Koch,  the  witness  wrote 

Sion  the  note  the  words,  ^'  I  assign  all  my  right  and  title  to  Mr. 
elhom,"  to  which  Melhorn  assented. 

There  was  also  evidence  of  the  loss  of  the  note  guarantied, 
which  was  supplied  by  parol ;  to  which  exception  was  taken. 

The  foregoing  are  the  material  facts  presented  in  the  case* 
Those  bearing  specially  on  the  questions  raised  will  be  found  stated 
in  the  opinion  of  the  Court.  The  verdict  was  for  the  plaintiff 
below,  and  defendant  below  took  this  writ  of  ^ror. 

for  plaintiff  in  erroi.-^The  note  was  under  the 


corporate  seal  of  the  borough  of  Erie,  and  therefore  a  specialty, 
and  an  endorsement  in  blank  would  not  make  the  endorser  liable : 
6  Whart.  325,  Prevail  v.  Fitch.  If  there  was  a  guarantee  by 
Koch,  it  waa  specialy  and  cannot  be  treated  as  a  bUnk  endorse- 
ment. The  maker  must  be  pursued  ix^  the  first  place  ilW.^  Ser^ 
203 ;  and  this,  with  due  diligence,  even  if  there  was  a  warranty : 
Johnson  v.  Chapman^  3  Penn.  Rep^  18.  If  a  guarantee,  it  was 
of  secondary  character^  and  conditional,  and  pl^n tiff's  remedies 
against  other  parties  must  be  exhausted  before  he  can  have  recourse 
to  defendant :  Parker  v.  Culverson,  1  Wallace^  Jr.y  Rep.  149 ;  7 
W.  ^  Ser.  429.  Parol  evidence  cannot  be  civen  to  prove  other 
agreements  than  those  reduced  to  writing,  unless  fraua  or  mistake 
be  shown :  Sennett  v.  Johnson,  9  Barr  335 ;  Brown  t^  Nickle,  6 
Barr  390 ;  Heagy  v.  Umberger,  10  Ser.  ^  R.  339. 

BahbiUy  tor  defendant  in  error. — The  transfer  of  the  note  of  a 
third  party  is  not  payment,  if  the  party  has  been  induced  to  take 
it  by  misrepresentations  of  his  debtor  as  to  its  goodnes9 :  Pierce  v. 
Drake,  15  Joh7i9.  475 ;  6  John^  110. 

If  Koch  had  a  suit  pending  involving  the  validity  of  both  not^s, 
and  requested  plaintiff  to  await  the  result,  and  as  inducement 
assured  him  that  he  would  then  be  paid,  the  jury  might  infer  a 
waiver :  McClurg  v.  Fryer,  3  Harris  293. 

The  contract  of  Koch  was  oAore  than  a  guarantee.    It  ia  a^ 
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expreBs  tuiWfanfceot'ike  obligation  to  be  as  good  as  gold  ov  uhrar. 
Nothing  short  of  pa^fment  in  coin  wonld  satisfy  this,  and  the 
moment  pajment  was  reftised,  defendant  had  a  ri^t  to  his  action 
for  the  breach  of  contn^ct. 

A  sealed  note^  endsorsed  ^^  I  hereby  agree  to  be  security  for  the 
irithin  amount/^  imports  liabilitj  as  surety,  and  not  as  guarantor : 
Marberger  v.  Pott,  4  JSferm  9.  But  if  no  more  than  a  guarantee, 
plaintiff  would  be  excused  from  suing  by  showing  that  from  any 
eau$e  such  suit  would  be  of  no  avail,  as  insolvency  of  the  principal : 
McDoal  V.  Teomans^  8  WaU%  861 ;  McGIurg  v.  Fryer,  3  HarrU 
298 ;  for  the  law  requires  no  man  to  do  a  vain  thing. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — This  was  an  action  upon  a  parol  guarantee  of 
a  sealed  note  whieh  Koch  held  against  the  borough  of  Erie,  and 
which  he  transferred  to  Melhorn  on  account  of  stone  delivered  in 
1846.  There  was  an  apparent  discrepancy  between  the  testi- 
mony of  Samuel  Melhorn  and  Myron  Sanford,  as  to  the  time 
when  the  plaintiff  below  got  the  note,  and  out  of  this  there  grew 
np  at  the  trial  an  embarrassing  question  as  to  the  consideration  of 
the  alleged  guarantee ;  but  the  jury  settled  the  difficulty  by  find- 
ing, as  the  testimony  of  the  Melhoms  abundantly  authoriEod, 
that  the  contract  of  guarantee  was  made  at  the  time  of  the  trans>- 
fer  of  the  note,  and  upon  the  same  consideration.  The  assign- 
ment written  by  Spencer  must  have  been  subsequently  made,  and 
there  was  nothing  in  its  terms  to  exclude  the  parol  evidence  of 
the  guarantee. 

Granting  the  guarantee  to  have  been  duly  proved,  it  is  insisted 
that  the  plaintiff  was  not  entitled  to  recover  without  showing  that 
recourse  had  been  had  to  the  makers  of  the  note,  and  due  dili- 
gence used  to  enforce  payment  from  them. 

The  guarantee  of  Koch,  as  proved  by  Samuel  Melhorn,  was^ 
that  the  note  was  ^^ju9t  m  good  09  if  he  would  give  him  (the 
plaintiff)  the  money — that  he  would  injure  it  as  good  as  gold  and 
silver, *'  There  was  no  condition  expressed  that  Melhorn  should 
sue  the  makers ;  and,  under  the  circumstances  of  the  case,  none 
can  be  implied.  This  note  and  anoth^  were  made  by  the  borough 
of  Erie  to  one  Dewey,  for  a  town  clock,,  with  a  condition  ex- 
pressed that  the  said  clock  should  perform  to  the  satisfaction  of 
the  borough  officers.  Koeh  held  both  notes ;  and^  having  trans- 
ferred one  to  Melhorn,  brought  suit  on  the  other  against  the 
borough,  when  it  was  proved  that  the  clock  was  worthless,  and 
Koch  was  defeated.  Now  this  evidence  tended  to  show  that  the 
note  transferred  to  Melhorn  was  also  worthless,  and  incapable  of 
being  recovered;  and,  if  the  jury  so  believed,  the  contract  of 
guarantee  was  broken  as  soon  as  made,  and  Melhorn  was  under  no 
obligation  to  pursue  the  borough.     To  warrant  that  a  debt  is  as 


Digitized  by  CjOOQIC 


92  SUPEEME  COURT  IPittsburgh 

[Kooh  V.  Melhorn.] 

ffood  as  gold  and  silver  is  to  warrant  that  it  is  founded  on  a 
legal  consideration — that  the  debtor  is  of  competent  ability,, 
and  that  the  debt  will  be  paid  on  demand.  If  the  debtor  be 
insolvent  (3  ffarris  293),  or,  for  any  other  reason,  the  debt 
cannot  be  recovered,  an  action  against  him  is  not  necessary  to 
fasten  the  guarantor.  But  there  were  other  circumstances  in 
proof,  in  this  case,  which,  if  believed  by  the  jury,  relieved  Mel- 
horn from  all  necessity  to  sue  the  borough.  After  he  had  de- 
manded payment  of  the  note,  and  learned  that  the  consideration 
had  failed,  he  offered  to  return  it  to  Koch,  who  begged  him  to 
wait  till  his  suit  against  the  borough  on  the  other  note  was 
decided,  when  he  (Melhorn)  would  be  sure  to  get  his  money — as- 
suring him  that  that  suit  would  collect  both  notes,  and  added  that 
he  would  '^  gain  the  suit  as  sure  as  the  sun  shines."  Like  many 
other  over  confident  litigants,  Koch  was  disappointed  by  the  event 
of  his  suit.  His  note  proved  to  be  worthless,  and  that,  the  test 
of  his  own  proposing,  established  the  worthlessness  of  the  note  he 
had  guarantied  to  Melhorn.  Under  such  circumstances,  the 
Court  were  very  clearly  right  in  holding  that  Melhorn  might  re- 
cover  in  this  action,  without  proving  a  resort  to  legal  remedies 
against  the  borough. 

These  observations  dispose  of  all  the  errors  assigned  upon  the 
charge  of  the  Court,  that  were  pressed  in  the  argument,  or  are 
worthy  of  notice. 

The  bills  of  exception  to  evidence  are  groundless.  Full  proof 
of  the  loss  of  the  note  having  been  maae  b^  Mr.  Babbitt,  into 
whose  hands  it  was  traced,  the  secondary  evidence  was  properly 
admitted. 

The  record  of  the  unsuccessful  suit,  on  the  note  retained  by 
Koch,  was  most  pertinent  evidence  as  establishing,  in  connexion 
with  the  parol  evidence,  the  failure  of  consideration  of  both 


notes. 


The  judgment  is  affirmed. 


Bell's  Estate. 

If  an  ezeoator  includes  in  the  inyentory  his  own  note  to  the  testator,  it  does 
not  preclude  him  from  making  defence  to  it ;  nor  is  this  such  an  acknowledg* 
ment  of  the  debt  as  takes  it  out  of  the  Statute  of  Limitations. 

Appeal  from  the  Orphans*  Court  of  Qreene  county. 

John  Bell,  senior,  made  his  will,  October  1st,  1845,  wherein  he 
appointed  his  son,  John  Bell,  junior,  his  executor,  and  died  2d 
November,  1853. 

The  executor  accepted  the  trust,  proved  the  will,  &c.,  and  di- 
rected the  appraisers  in  taking  an  inventory  of  the  notes,  to  set 
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down  the  original  amount  of  the  notes,  and  then  calculate  the 
interest,  and  add  that  to  the  principal  to  ascertain  the  value  of  the 
estate.     When  the  appraisers  came  to  this  note, 

"  Borrowed  and  received  of  John  Bell  f^661,  payable  sixty  days 
after  date  with  interest  from  date.  April  1,  1845.  John  Bell, 
junior,"  he- called  out  the  date  and  amount,  as  he  had  done  with 
the  other  notes,  and  the  appraisers,  in  his  presence,  and  by  his 
direction,  inserted  as  follows  :— 

''  John  Bell's  note,  $661.00 

"  Interest,  April  6,  1846,  842.06 


$1008.06." 
When  the  executor  settled  his  account,  he  refused  to  charge 
himself  with  this  note,  alleging  that  it  was  barred  by  the  Statute 
of  Limitations — and  whether  or  not  he  is  bound  to  account  for  it 
is  the  question  before  this  Court. 

Ptirmany  LtncUeVy  and  Btschanan^  for  appellants. — The  exe- 
cutor, by  accepting  the  trust  without  protest,  precludes  himself  from 
the  protection  of  the  statute.  2d.  His  act  in  filing  the  inventory  (as 
stated  above)  is  a  direct  acknowledgment  of  the  debt,  which  takes 
it  out  of  the  statute. 

The  statute  takes  away  the  remedy  only,  it  does  not  extinguish 
the  debt :  Chit,  on  ContractSy  6th  Am.  ed.,  806,  2  Bouv.  In$t. 
§  2002,  488. 

K  the  note  had  not  been  barred  by  the  statute  at  the  time  he 
accepted  the  trust,  yet,  by  his  acceptance,  the  remedy  would  have 
been  suspended,  and  the  debt  discharged  by  operation  of  law: 
Eichelberger  v.  Morris,  6  Wattt  42 :  Wankford  v.  Wankford,  1  Salk. 
306 ;  Thompson  v.  Thompson,  2  Johns.  473.  If  the  statute  takes 
away  the  remedy  only;  and  if  the  appointment  of  a  debtor  to  be 
his  creditor's  executor  merely  suspends  the  remedy,  when  the  debt 
is  not  barred  by  the  statute;  and  if  equity  allows  the  estate  to . 
help  itself  when  the  remedy  is  suspended,  and  treats  the  debt  as 
paid  and  the  amount  as  assets;  for  what  reason  should  equity 
refuse  to  allow  the  estate  to  help  itself,  even  if  the  debt  were 
barred  bv  the  statute,  when  the  claim  comes  to  the  hands  of  the 
executor  r  In  support  of  these  principles  the  counsel  cited  Dalton 
V.  Pool,  1  Ventria  B.  318;  Brooks  v.  Smith,  2  Youna  ^  Colyer 
58,  where  it  is  said,  ^^  The  statute  does  not  absolutely  bind  courts 
of  equity;"  and  the  Orphans'  Court  is  absolutely  a  court  of 
equity :  Lewis  v.  Pratt,  2  Whart.  81 ;  Irwin  v.  Dunwoody,  17  Ser. 
^  B.  61,  2  Ball.  190 ;  Glover  v.  Wilson,  6  Barr  290 ;  Harris- 
burg  Bank  v.  Foster,  8  Watts  12.  Equity  will  not  allow  the  bar 
of  the  statute  to  prevail  in  aid  of  manifest  injustice :  Deloraine  v. 
Browne,  3  Brown's  Ch.  Bep.  633,  646 ;  Raw  v.  Potts,  Precedents 
in  Chancery  85,  2  Vermm's  Bep.  239.     So  when  a  party  accepts 
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«7)lftee  ineoBsisteait  with  his  denial  of  his  liability,  he  is  estopped : 
The  East  India  Company  v.  Campion,  11  Bligk  B.  158,  T86, 187; 
3  Bligb  B.1;S  ifao/ 201.    The  statute  cannot  be  pleaded  on  a 

The  filing  the  note  !as  stated  was  equivalent  to  a  renewal  of  it 
between  the  parties. 

Black  and  Phelan^  JDonnetf  and  Sayen^  for  defendant  in  error. 
— The  statute  does  not  merely  take  away  the  remedy.  The  debt 
itself  is  virtually  blotted  out  by  the  legal  bar.  A  promise  does 
not  revive  the  oH  debt,  but  is  evidence  of  a  new  obligation,  rest- 
ing in  a  moral  duty  to  pay.  At  law  the  appoiitfment  of  a  debtor 
executor  was  a  dmcharge  of  the  debt :  II  Ser.  ^  R.  146.  But  our 
Act  of  24th  February,  1884,  keeps  alive  a  valid  claim,  and  directs 
each  debt  to  be  included  in  the  inventory.  Nor  does  the  appoint- 
ment and  acceptance  of  the  office  by  the  debtor  suspend  the  remedy: 
the  22d  section  provides  that  no  executor  shall  be  compelled  to  ^ay 
for  one  year.  J3«t  in  this  there  is  no  suspension;  the  creditor 
m^j  have  his  action  though  he  may  not  compel  payment  for  a  year. 

The  statute  would  have  been  an  insuperable  bar  if  John  jBell, 
senior,  had  been  living ;  the  debt  was  eight  years  old  when  the 
appellee  became  executor.  His  devisee  cannot  do  that  which  he 
would  have  been  harmless  to  do  himself ;  and  if  the  appellee  had 
declined  the  executorship,  the  acting  executors  could  not  haye 
collected  it.  By  what  reason  can  he  be  then  held  liable  by  the 
mere  force  of  ms  position,  unless  it  can  be  shown  that  his  accept- 
ance deprived  the  devisee  of  some  right  ?  ' 

Where  a  party  has  his  remedy  at  Taw  and  lies  by,  and  then  re- 
sorts to  equity,  ne  is  bound  wherever  he  would  be  at  law :  Kane 
V.  Bloodffood,  7  Cfhan.  Bep.  dO;  and  see  20  Johns.  Rep.  585; 
Story' %  J?a.  §  1620;  Smith  v.  Clay,  8  Bra.  Ch.  R.  640.  Cited 
2  Story's  Jfej.  Jur.  §  1521  and  note.  See  specially  the  case  of  App 
.Executor  of  App  v.  Drtesbach,  2  Raw.  287.  An  executor  cannot 
be  considered  a  trustee,  naprotected -by  the  Statute  of  Limitations 
for  money  which  heidenied  to  be  due. 

So  a  creditor,  mho  has  been  appom^ied  executor,  cannot  take 
credit  for  a  <daim  bnrred  by  the  statute.  A  testamentary  trust 
for  payBa^nt  of  debts  does  notTevive  debts  barred  by  the  statute ; 
-but,  when  clear  and  not  merely  implied,  suspends  the  statute  on 
.debts  due. at  testator's  deadi:  Agnew's  AdmMiisti'aiiix  v.  Fetter- 
man's  Executors,  4  Barr  56;  Burice  v.  J^ses,  2  V.  '^  Bsames 
.275.  The  whole  ^Msilion  :of  ^e  appellants  is  based  upon  an  im- 
4>lied  trust. 

Inf  lacinff  has  note  in  the  inventory,  the  appellee*  acted  in  con- 
formity to  the  requirements  of  the  Act  of  18M.  See  sections  % 
«5,  and  6. 

See  Chnsfy  t;..  Ekmington,  10  Barr  120.  An  adcnowledgment 
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to  take  a  case  ont  of  the  statute  must  be  clear,  plain,  nnambigaons, 
and  express:  9  Watt9  SSO;  6  Id.  172;  10  Id.  19;  9  Barr  268; 
6  TF.  ^  Ser.  213;  2  *7im««  264;  10  Watts  152. 

The  opinion  of  the  Conrt  irats  aelivered  by 

Lewis,  C.  J.— It  is  the  duty  of  an  executor  lo  produce  to  the 
appraisers  "all  evidence  of  debt"  and  "all  claims  for  money,"  in 
order  that  they  mafy  be  included  in  the  inventory.  The  object  of 
the  inventory  is  merely  to  enable  the  parties  interested  m  the 
estate  to  call  the  executor  to  account.  It  precludes  no  one  froBH 
making  defence  against  the  claims  included  in  it.  The  executor 
has  an  equal  right  with  others  to  protect  his  own  interests ;  and 
the  insertion  of  a  note  against  himself  in  the  inventory,  with  his 
-assent,  does  not  preclude  him  from  making  defence  against  it.  It 
is  not  such  an  acknowledgment  of  the  debt  as  takes  it  out  of  the 
Statute  of  Limitations.  Independent  of  the  special  circumstance, 
showing  that  the  justice  of  the  demand  was  not  acknowledged  by 
the  executor,  the  case  was  plroperly  decided  in  his  favour. 

Decree  affirmed. 


M cCan^less  versus  McWha. 

If  the  reletiittcy  of  fiu^ts  (iffbred  in  ervidence  depends  upon  special  scientifto 
principles,  thej  nHtst  be  offered  in  eOMiteion  with,  or  after  evidence  is  given  of, 
the  principles  that  reveal  tlieir  importsnce,  or  their  relevancy  cannot  appear. 

Where  scientific  evidence  had  been  admitted  to  show  that  the  broken  Umb 
of  a  man  of  intemperate  habits  is  more  difficult  of  cure  than  one  of  temperate 
hal^ito,  and  testimony  was  given  as  to  the  plaintiff's  habits  for  a  period  of 
Be?en  years,  and  farther  t^tiiAotiy  Was  Offered  to  shdw  the  continuance  of 
like' habits  for  a  longer  period,  Heid,  that  the  Court  property  refused  to  lUlow 
the  patient's  habits  aed  character  to  be  put  in  issue  for  an  indefinite  period, 
and  it  was  enough,  if  not  too  much,  to  lay  it  open  for  some  years. 

Error  to  the  Coriimon  Pleas  of  Beater  c&anty. 

This  afetion  was  brought  in  1848,  by  McWha,  the  plaintiff  below, 
to  recover  of  the  defendant  damages  for  alleged  negligence  and 
imskilful  treatment  as  a  surgeon  of  the  broken  leg  of  the  plaintiff. 

Evidence  had  been  offered  to  prove  that,  from  1840  to  the  time 
of  the  injdry,  tfie  habits  of -the  plaintiff"  had  been  intemperate; 
and  nledical'and  scilsnfific  e^vfdence  from 'bdth  sides  had  shown 
'tiiat,  in  proportion  to  the  extent  of  such  habits  and  the  length  of 
their  duration,  io  would  be  the  difficulties  in  the  management, 
not  only  of  the  special  fracttfi*e,  but  of  the  patient  himself;  and 
if  he,  by  reason  thereof,  disobeyed  instruotions,  the  consequences 
should  fall  on  himself,  and  not  on  the  surgeon. 

And  to  show  long^continued  intemperate  habits,  and  the  difficnl- 
tfes  arteiilg  tl^r^fran,  Dr.Stnil^,  irdio  prafclisedmeRar  the  plain- 
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tiff's  residence,  was  offered  by  defendant  to  prove  that  plaintiff  was 
of  intemperate  habits  as  earlj  as  1838,  '39,  and  '40,  and  that  such 
habits  were  continued  up  to  the  time  of  the  injury. 

The  plaintiff  objected,  that  evidence  to  his  habits  in  1838,  '39, 
and  '40  was  too  long  before  tjie  injury,  and  irrelevant ;  which  the 
Court  sustained :  and  which  forms  the  only  point  in  the  case. 

Cunningham^  for  plaintiff  in  error,  cited  10  Sarris  268. 
There  was  no  conflict  of  opinion  among  physicians  as  to  the  ten- 
dency of  intemperate  habits ;  all  concurred  in  saying  that  they 
increased  the  difficulty  of  treatment.  But  the  testimony  of  Dr. 
Smith  as  to  plaintiff's  habits  in  1838,  '39,  and  '40,  was  rejected, 
because  it  was  too  long  before  the  injury.  That  these  habits  were 
of  so  long  standing,  and  continued  up  to  th^  period  of  the  injury, 
gave  weight  and  relevancy  to  the  offered  evidence.  The  longer 
such  habits  continue,  the  greater  is  the  waste  committed  on  the 
defences  of  nature,  and  the  less  able  will  the  patient  be  to  resist 
attacks  of  disease  or  violence.  The  testimony  was  clearly  rele- 
vant :  2  ITarris  469.  Testimony  conducive,  or  that  has  a  tendency^ 
to  prove  the  issue,  is  admissible :  McLean  596 ;  11  Maine  Rep. 
139;  TAla.BepAb1\  16.798;  ZAla.Bep.lQ)  8S Maine Bep.S&t. 

RobertSy  for  defendant  in  error. — There  was  no  offer  to  follow 
up  the  evidence  rejected  by  proof  that  the  intemperate  habits  of 
defendant  in  error  had  rendered  a  cure  more  difficult.  Evidence 
had  been  admitted  as  long  as  the  habits  in  question  could  have  the 
slightest  effect  upon  the  system,  or  influence  on  the  cure.  The 
evidence  was  cumulative,  and  within  the  discretion  of  the  Court. 
But  the  plaintiff  in  error  had  the  full  benefit  of  proof  of  the  plain- 
tiff's habits  during  seven  years  before  the  leg  was  broken.  Was 
more  necessary  to  establish  his  position  ?  The  difficulties  of  cure 
during  habits  of  intemperance  are  occasioned  by  instability,  the 
consequence  of  the  sudden  withdrawal  of  the  accustomed  stimu- 
lant. The  habits  of  the  patient  at  the  time,  or  immediately  before 
the  accident,  was  the  essential  fact  to  be  ascertained.  The  Court 
admitted  testimony  to  this,  and  further  allowed  the  same  inquiry  a 
wide  range  of  seven  years  antecedent  to  the  occurrence.  Longer 
than  this  would  be  irrelevant.  Habits  existing  anterior  would  be 
too  remote  to  affect  the  case.  Chitty,  in  his  Medical  Jurisprudence, 
says,  ^^  that  division  of  time  by  the  number  7  has  in  many  respects 
worked  as  well  in  nature,"  as  by  custom  and  law:  page  436.  A 
complete  renovation  of  the  system  takes  place  in  a  much  shorter 
period :  Chit.  Medical  Jurisp.  42,  43,  and  authorities  referred  to ; 
Reel's  Analysis  of  Physiology  27. 

The  opinion  of  the  Court  was  delivered  by 

LowRiB,  J. — The  ordinary  science,  like  the  ordinary  languiige 
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tnd  cuBtoms,  of  everyday  life  is  presumed,  in  the  trial  of  causes, 
to  be  known  to  both  Court  and  jury ;  and  they  make  use  of  it  in 
weighing  the  evidence  submitted  to  them,  and  in  estimating  the 
importance  of  \he  ascertained  facts.  But  if  there  be  facts,  which 
are  really  of  influence  and  importance  in  a  cause,  and  their  influ- 
ence ana  importance  are  not  recognised  by  the  Court  as  matters 
of  legal  science,  or  do  not  fall  witnin  the  province  of  the  science 
of  common  life,  then,  by  themselves,  they  must  be  practically 
irrelevant,  and  can  be  used  only  by  appealms  to  mere  prejudice ; 
for  they  can  have  no  intelli^nt  appUcation  to  the  matter  in  dispute. 
If  their  relevancy  depends  upon  special  scientific  principles,  of 
which  the  Court  is  not  expected  to  take  judicial  notice,  and  of 
which  the  jwcj  are  most  probably  ignorant,  then,  without  those 
principles,  their  relevancy  cannot  appear.  When,  therefore,  such 
facts  are  offered  to  be  proved,  they  must  be  reiected,  unless  offered 
in  connexion  with  or  (better  still)  after  sufficient  evidence  of  the 
scientific  principles  that  reveal  their  importance. 

In  this  case  it  was  not  thought  prudent  to  rely  upon  the  ordinary 
science  which  the  jury  is  expected  to  possess  for  the  principle,  that 
a  fractured  limb  of  an  intemperate  man  is  more  difficult  to  cure 
than  that  of  a  temperate  one ;  but  we  have  evidence  of  it  from 
men  of  science ;  and  such  is  ^e  usual  practice.  Now  very  cer- 
tainly it  is  not  a  well  known  principle  of  ordinary  science  that, 
in  judging  of  the  difficulty  of  such  a  cure,  it  is  important  to  know, 
not  only  the  degree  of  intemperance  then  existing,  but  how  long 
it  has  lasted :  and  this  principle  was  neither  proved  nor  offered  to 
be.  It  was  therefore  proper  for  the  Court,  under  these  circum- 
stances, to  refuse  to  allow  the  patient's  habits  and  character  in 
this  respect  to  be  put  in  issue  for  an  indefinite  period  backward. 
It  was  surely  enough  to  lay  it  open  for  the  seven  years  previous  to 
the  injury,  if  not  too  much. 

Judgment  affirmed. 


Haslage  versus  Krugh,  Guardian  of  Wenk. 

Lands  descend  to  heirs,  and  not  to  administrators ;  and  the  heirs,  as  owners, 
have  the  right  to  the  lents. 

Where  a  party  was  in  possession  nnder  a  deoedent^  and  took  a  lease  afler 
his  death  from  the  administrator,  whether  through  ignorance  of  the  law  or 
otherwise,  the  lease  was  voidf  and  the  tenant  remained  under  his  old  lease  as 
tenant  from  year  to  year,  by  holding  over. 

A  tenant  in  paying  debts  of  the  estate  oat  of  the  rents  is  a  mere  yolanteer ; 
and  if  at  the  request  of  itie  administrator,  his  reoonrse  must  be  to  the  latter, 
and  he  has  no  deifence  to  an  action  brought  by  Uie  guardian  of  the  minor  heirs 
teat  reeovery  of  the  rent. 

Ebeor  to  the  District  Court  of  AUeghensi  eountj/. 
Vol.  I.— 18 
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This  was  an  action  of  assumpsity  brought  for  use  and  occupation 
by  the  defendant  in  error,  who  was  the  guardian  of  the  minor 
children  and  heirs  of  Frederick  Wenk,  deceased.  ^The  defendant 
pleaded  non  cutsumpsit.     Verdict  for  plaintiff. 

Frederick  Wenk  died  intAtate  about  the  1st  of  April,  1849, 
seised  of  the  premises ;  Haslage,  the  plaintiff  in  error,  then  being 
in  possession  as  his  tenant.  A.  Hartz,  upon  the  decease  of  Wenk, 
administered  upon  his  estate,  and  directed  Haslage  to  pay  the  rent 
then  due,  as  well  as  that  falling  due  t||preafter  in  payment  of  the 
debts  of  the  deceased ;  and  the  rent  was  thus  applied  by  Haslage 
until  Krugh,  the  defendant  in  error,  was  appointed  guardian  of 
the  children,  on  the  25th  June,  1851,  when  he  repudiated  all  that 
had  been  done  and  brought  this  suit. 

The  testimony  offered  on  the  trial  and  bills  of  exceptions  were 
as  follows : — 

"  Defendant  offers  to  show  by  testimony  that  Wenk,  the  intes- 
tate, was  indebted  to  different  parties  at  the  time  of  his  decease ; 
that  Hartz,  the  administrator,  save  order  to  Haslage,  the  defend- 
ant, to  pay  certain  of  these  debts  out  of  the  accruing  rents,  and 
that  Haslage  accepted  and  paid  those  ordered,  and  for  which  he 
now  claims  credit. 

^'  To  which  offer  the  plaintiff  objects,  on  the  ground  that  the 
testimony  offered  does  not  tend  to  prove  payment  to  the  plaintiff, 
who,  as  the  guardian  of  the  heirs  of  Wenk,  was  the  only  person 
leeally  authorized  to  receive  the  rents  accruing  subsequently  to 
Wenk's  death ;  and  that  payments  of  rents  by  the  defendant  to 
the  administrator,  cannot  be  set  off  in  the  present  action." 

The  Court  sustained  the  objections  and  rejected  the  evidence. 

^'  Defendant  offers  further  to  show  that  he  leased  the  premises 
of  Hartz  after  the  decease  of  Wenk,  and  paid  his  rent  in  full  to 
Hartz  in  pursuance  of  his  lease,  and  which  rent  is  the  same  now 
claimed  in  this  action ;  and  that  at  the  time  of  so  leasing  and 
paying  there  was  no  guardian  legally  appointed  for  said  minors, 
and  that  Hartz  acted  as  such  guardian. 

'^  To  which  offer  the  plaintiff  objects  for  the  reason  assigned  to 
the  former  offer,  and  want  of  power  or  authority  on  the  part  of 
administrator  to  lease  the  premises." 

Evidence  overruled  and  exception  taken. 

MeUen  and  Negley^  for  plaintiff  in  error.— ^We  do  not  claidi 
that  the  administrator,  as  such,  had  power  to  receive  the  rents, 
but  that  equity  will  ^ve  Haslage  the  benefit  of  the  payments 
offered  to  be  proved.  They  were  made  for  the  defendant's  wards, 
in  payment  of  their  debts,  in  the  absence  of  a  legal  guardian ;  nor 
were  the  payments  voluntary;  the  debts  were  liens  upon  the 
demised  premises,  and  they  were  paid  by  direction  of  the  admin- 
istrator.   It  ia  against  equity  that  Haslage  should  be  compelled  to 


Digitized  by  CjOOQIC 


1855.]  OF  PENNSYLVANIA.  99 

[Haslage  v,  Kragh.] 

pay  this  money  again.  If  Haslage  had  taken  an  assignment  of 
the  debts  so  paid,  he  could  have  recovered  them  of  the  adminis- 
trator.  Will  not  equity,  therefore,  subrogate  him  to  the  rights 
of  the  creditors  whose  claims  he  paid ;  and,  to  avoid  circuity  of 
action,  will  not  equity  allow  him  a  &edit  in  this  suit  7 

0.  Shaler,  Stanton,  and  UfMtetterj  for  defendant. — ^In  the 
case  of  Hartz,  appellant,  v.  Erugh,  guardian  of  the  minor  children 
of  Wenk,  argued  in  this  Court,  the  principles  of  this  case  were 
settled.  The  Court  decided  that  the  sureties  of  Hartz,  in  his 
administration-bond  on  the  estate  of  Wenk,  were  not  answerable 
to  the  defendant  in  error  in  this  case,  who  sued  as  the  guardian 
of  the  heirs  of  Wenk  for  the  rents  collected  by  Hartz  of  Has- 
lage, on  the  ground  that  Hartz  had  no  right  to  rent  the  property 
of  the  heirs,  nor  to  receive  the  rents.  That  the  administration- 
bond  did  not  cover  the  subject-matter ;  that  a  lease  by  the  admin- 
istrator was  a  nullity ;  ana  he  had  no  authority  as  administrator 
to  receive  the  rents. 

Lands  are  only  assets  for  payment  of  debts  when  the  personal 
estate  is  insufficient ;  and  till  made  available  they  descend  to  the 
heir:  10  Barr  471.  See  also  Commonwealth  v.  GKlson,  8  Watt$ 
214 ;  Reed  t^.  The  Commonwealth,  11  Ser.  ^  B.  442. 

A  person  who  voluntarily  discharges  obligations  of  the  nature 
and  validity  of  which  he  is  incompetent  to  judge,  and  thereby 
convaiB  tlie  real  estate  of  a  decedent  into  personalty,  in  a  case 
where  the  adminis^ator  himself  had  no  sudi  authority,  can  have 
no  equity. 

Payment  by  the  tenant,  whether  to  the  administrator  or  to 
creditors,  was  in  his  own  wrong;  and  he  is  liable  over  to  the 
guardian  as  a  trespasser,  or  in  an  action  for  use  and  occupation : 
McGinn  t;.  Sbaeffer,  7  Watts  418. 

The  opinion  of  the  Court  was  delivered  by 

LowBiB,  J. — ^We  think  that  this  evidence  was  properly  rejected. 
Land  descends  to  heirs  and  not  to  administrators ;  and  the  heirs, 
as  owners,  have  the  right  to  the  rents.  The  tenant  has  no  excuse 
for  paying  the  rent  to  the  administrators,  except  his  ignorance  of 
the  law ;  and  he  alone,  and  not  the  heirs,  ought  to  suffer  for  that. 
He  says  he  rented  from  the  administrator  after  the  death  of 
Wenk ;  but  that  lease  was  void  for  want  of  title  in  the  lessor. 
And  he  therefore  remained  under  his  old  lease  as  tenant  from 
year  to  year  by  holding  over.  He  was  a  mere  volunteer  in  paying 
the  debts  of  the  estate,  out  of  the  rents.  And  if  he  did  it  at  the 
request  of  the  administrator,  he  must  look  to  him  to  be  refunded. 
If  he  were  allowed  thus  to  pay  debts  and  charge  the  heirs,  he 
might  aid  the  administrator  m  wasting  the  estate,  in  such  a  way 
as  to  leave  the  heirs  no  remedy ;  for  the  surety  of  the  admini»- 
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trator  is  not  bound  for  these  funds,  and  such  was  the  result  in 
this  case. 

Judgment  affirmed. 


Greorge  W.  Myers  versus  Butler  Myers. 

The  plaintiff  contracted  for  the  purchase  of  real  estate,  pidd  fbr  it,  and 
afterwards  assented  by  parol,  that  tne  deed  contracted  for  should  be  made  by 
the  vendor  to  the  defendant  in  consideration  of  the  latter  assuming  certain 
liabilities  for  plaintiff  The  deed  was  made  accordingly:  Eddy  that  the  deed 
«o  made  is  to  be  r^arded  as  the  deed  of  the  plaintiff  hunself,  and  that  the  legal 
title  passed  by  it  to  the  defendant. 

In  such  case  the  defendant  is  not  in  possession  under  a  mere  parol  title. 
He  has  the  le^  estate ;  and  may  rebut  any  supposed  equity  of  the  plaintiff 
without  violating  the  Statute  of  Frauds. 

If  defendant  fail  to  perform  his  agreement,  an  action  will  lie  for  damages. 
But  a  party  who  delivers  a  deed  without  taking  a  mortgage,  or  otherwise 
securing  a  lien  for  the  purchase-money,  by  written  evidence  of  it,  cannot 
enforce  the  performance  of  the  contract  by  ^ectment 

Erbor  to  the  Common  Pleas  of  Indiana  county. 

This  was  an  ejectment  for  a  lot  in  the  borough  of  Saltsburg. 

In  March,  1847,  Butler  Myers  contracted  with  William  P. 
Gregg  for  the  purchase  of  the  lot  in  question  for  the  consideration 
of  9100,  for  which  he  paid  in  two  notes,  on  Thompson  McGrea,  to 
that  amount.  Gregg  gave  a  receipt  in  full  for  the  consideration, 
stipulating  to  make  to  said  Butler  Myers  a  warranty  deed  for  the 
same.  After  making  the  contract,  Butler  Myers  agreed  by  parol 
with  the  defendant,  his  son,  that  Gregg  should  make  the  deed  to 
him,  provided  defendant  would  pay  certain  debts  of  the  said 
Butler.  The  deed  was  made  accordingly,  and,  at  the  re<|uest  of 
the  plaintiff,  made  to  the  defendant ;  and  defendant  retained  the 
possession  of  the  lot  which  he  then  held. 
,  The  plaintiff  now  seeks  to  recover  the  said  lot,  alleging  that  the 
defendant  is  a  trustee  of  the  legal  title  for  his  use. 

The  Court  below  held  that  the  defendant's  title  rested  alto- 
gether in  parol,  and  was  within  the  statute  of  frauds,  and,  there- 
fore, a  nullity. 

Drunij  for  plaintiff  in  error. — The  Court  erred  in  holding  that 
the  title  of  detendant  rested  merely  in  parol.  The  plaintiff  has 
the  legal  title.  The  object  of  the  statute  was  to  prevent  the 
transfer  of  real  estate  without  some  written  evidence  of  such 
transfer.  When  this  is  done  the  statute  is  satisfied,  and  this  has 
been  done  in  this  instance.  That  the  defendant  procured  the 
equitable  estate  in  the  first  place  by  a  parol  contract,  can  make 
BO  difference,  having  subsequently  procured  the  legal  estate  by 
deed :  Jackson  ex  dem.  Ledge  t;.  Morse,  16  Johns.  197 ;  Elnouff 
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V.  Thompson,  4  Harris  867 ;  Boyce  v.  McCullooh,  8  TT.  ^  Ser. 
429;  Espy  v.  Anderson,  2  ff arris  310;  Hawthorn  v.  Bronson, 
16  Ser.  ^  M.  278;  6  Watts  625;  6  Barr  228;  Story's  Eq.  79; 
7i.  80  ;  2  Harris  200. 

Stewart  and  J'Mf^,  for  defendants. — ^When  one  bnys  land  and 
pays  for  it  with  his  own  money,  but  permits  the  conveyance  to 
be  made  in  the  name  of  another,  a  trust  results  in  favour  of  him 
who  paid  the  money,  and  that  is  this  case.  The  father,  by  permit- 
ting the  conveyance  to  be  made  in  the  name  of  the  son,  did  not 
divest  himself  of  the  title.  It  was  no  abandonment,  but  merely 
created  a  resulting  trust  in  favour  of  the  father.  The  amount  or 
character  of  the  debts  he  was  to  pay,  or  that  he  paid  anything 
whatever,  was  not  shown.  Whatever  interest  the  defendant  had 
was  under  this  indefinite  agreement,  and  was  in  substance  nothing 
more  than  a  parol  sale  or  gift,  and  could  confer  no  title.  The  case 
16  Johnson  197  does  not  sustain  the  plaintiff's  doctrine — ^there  the 
party,  to  whom  the  purchaser  directed  the  deed  to  be  made,  was 
the  creditor  of  the  latter ;  and  the  deed  was  directed  to  be  made 
to  him  in  satisfaction  of  the  debt.  The  debt  was  the  considera- 
tion, and  the  ori^nal  purchaser  ceased  to  have  any  interest  in  the 
premises.  In  this  case  there  was  no  such  agreement  or  interest 
in  defendant ;  and  plaintiff,  at  the  time  the  conveyance  was  made, 
still  retained  his  interest.  No  money  was  paid  by  defendant  for 
plaintiff,  nor  was  the  deed  made  in  consideration  of  any  debt  due 
from  the  plaintiff  to  defendant.  A  trust,  therefore,  resulted  to 
the  father,  the  plaintiff:  Jackman  v.  Ringland,  4  TT.  ^  Ser.  149. 

Possession  must  be  taken  in  pursuance  of  the  sift,  to  take  a 
case  out  of  the  statute  of  frauds :  2  Harris  260 ;  Murphy  v.  Hu- 
bert, 7  Barr  420. 

The  opinfon  of  the  Court  was  delivered  by 

Lewis,  C.  J.— George  W.  Myers  is  in  possession  of  the  land  in 
controversy,  under  a  conveyance  from  Chregg  of  the  legal  estate. 
Butler  Myers,  the  plaintiff  below,  claims  the  land  under  a  pre- 
vious contract  with  Gregg,  and  the  payment  of  the  purchase- 
money. 

This  would  give  him  an  equitable  title,  if  nothing  existed  to 
rebut  his  equity.  But  there  is  evidence  to  show  that  the  convey- 
ance was  made  by  Gregg  to  George  W.  Myers,  with  the  assent 
of  Butler  Myers,  in  consideration  of  the  assumption  of  liabilities 
by  the  latter. '  This,  if  established  to  the  satisfaction  of  the  jury, 
was  sufficient  to  rebut  the  equity  of  the  plaintiff  below ;  and  the 
jury  should  have  been  instructed  accordingly.  The  defendant  is 
not  in  possession  under  a  mere  parol  title.  He  has  the  le^al 
^ate,  and  he  may  rebut  any  supposed  equity  of  the  plaintiff  bv 
parol  evidence,  without  violating  the  statute  of  frauds.     Such 
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evidence  is  in  support  of  the  written  title,  and  not  in  opposition 
to  it. 

If  George  W.  Myers  failed  to  perform  his  agreement,  an  action 
may  be  brought  upon  it  for  damages ;  bat  the  party  who  delivers 
a  deed,  without  taking  a  mortgage,  or  otherwise  receiving  a  lien 
for  the  purchase-money,  by  written  evidence  of  it,  cannot  enforce 
the  performance  of  the  contract  by  ejectment.  The  deed  of 
Greg^  if  the  evidence  be  believed,  is  to  be  regarded  as  a  deed 
from  Butler  Myers  himself. 

Judgment  reversed  and  venire  faeta$  de  novo  awarded. 


McFee  verstis  Harris, 

After  acknowledgment  of  a  sheriff's  deed  in  open  Court,  the  title  of  the 
sheriff's  vendee  cannot  be  affected  by  mere  irregularides  boweyer  gross. 

When  both  parties  claim  by  sheriff's  sale,  made  under  several  executions 
against  the  same  party,  the  oldest  sale  passes  the  title  when  there  is  no  evi- 
dence of  fraud  in  the  case/ 

Error  to  the  District  Court  of  AUegJieny  county. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  District 
Courtp  of  which  the  opinion  of  this  Court  is  merely  an  affirm- 
ance. 

Opinion  of  the  District  Court : — 

"The  evidence  in  this  case  raises  but  one  question,  viz.: — 
Whether  the  sheriflF*s  sale  to  Miller,  of  the  19th  of  June,  1849, 
conveyed  to  him  the  title  of  John  McFee,  under  whom  both  par- 
ties claim.  If  it  did  not,  the  plaintiff  is  entitled  to  recover, 
otherwise  the  defendant  will  be  entitled  to  judgment. 

"  This  is  said  to  be,  and  perhaps  is,  a  hard  case  on  part  of  the 

Elaintifi*,  or  his  ancestors ;  but  this,  if  true,  can  and  ought  to 
ave  no  influence  on  our  decision.  Hard  cases,  as  it  is  truly 
said,  make  bad  precedents,  and  bad  precedents,  in  their  turn, 
make  hard  cases ;  the  only  safe  rule,  therefore,  is,  to  abide  by 
and  administer  the  law  as  we  find  it,  leaving  the  responsibility 
resting  on  those  who  alone  have  the  power  to  alter  it. 

"  Both  parties  claim  title  under  John  McFee,  who  owned  the 
land  in  dispute.  The  plaintiff  derived  his  title  as  follows : — On 
the  22d  of  June,  1846,  one  Arthur  A.  Anderson  obtained  a 
judgment  against  John  McFee,  in  the  Common  Pleas  of  this 
county,  for  $85.23,  and  issued  an  execution  thereon  to  December 
Term  following,  on  which  the  land  in  dispute  was  levied  upon, 
inquisition  held  and  extended  at  (20  per  annum,  retaining  notice 
served  on  the  defendant,  and  on  the  24th  December,  1846,  he 
agrees  to  retain  the  property  at  the  valuation  fixed  by  the  in* 
quest.     On  the  81st  of  Octol>er,  1849,  the  affidavit  of  plaintiff's 
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attorney  was  filed,  setting  forth  the  default  of  the  defendant  to 
pay  according  to  the  provisions  of  the  Act  of  Assembly,  and 
thereupon  a  venditioni  exponas  was  issued  to  December  Term, 

1849,  and  on  the  24th  of  December,  the  property  was  sold  by 
the  sheriff  to  Matthew  Long,  and  on  the  26th  of  January,  1850, 
the  deed  for  the  same  was  acknowledged.  On  the  15th  of 
February,  1851,  Matthew  Long  conveyed  the  land  to  John  J. 
McFee,  the  present  plaintiff. 

^^  The  defendant  claims  title  as  follows : — On  the  25th  of  Feb- 
ruary, 1846,  John  EL  O'Brien  obtained  a  judgment  against  John 
McFee,  in  the  Common  Pleas,  for  $20,  with  costs,  and  issued  an 
execution  thereon  to  June  Term,  1847.  The  sheriff's  return 
showed  a  levy  on  the  land  in  dispute,  notice  of  inquisition 
served,  and,  by  cement  of  parties^  inquisition  and  property  ex- 
tended, and  valued  at  $40  per  annum.     On  the  16th  of  October, 

1847,  a  rule  was  obtained  to  show  cause  why  the  levy  and  inqui- 
sition should  not  be  set  aside ;  which  was  discharged  by  consent 
on  the  28d  of  October.  On  the  24th  of  June,  1848,  a  retaining 
notice  was  served  on  the  sheriff,  and  on  the  7th  of  August,  1848, 
the  same  was  served  by  him  on  the  defendant.     September  4, 

1848,  the  defendant,  by  his  a^ent,  agreed  to  retain  the  property 
at  the  valuation.  On  the  23d  of  May,  1849,  J.  H.  O'Brien  filed 
his  affidavit,  setting  forth  the  defendant's  default  to  pay  the  half- 
yearly  instalment  according  to  the  provisions  of  the  Act,  and 
the  same  day  a  venditioni  eocponas  was  issued,  and  the  property 
sold  to  A.  H.  Miller,  on  the  i8th  of  June.  September  22,  1849, 
the  sheriff  acknowledged  his  deed  for  the  same.    January  31, 

1850,  A.  H.  Miller  and  wife  conveyed  the  property  to  J.  H. 
O'Brien,  who,  together  with  his  wife,  on  the  2d  of  January, 

1851,  conveyed  to  Robert  Palmer,  and  on  the  3d  of  September, 
1851,  Robert  Palmer  and  wife  conveyed  to  William  S.  Harris, 
the  present  defendant. 

"By  the  records  in  evidence,  it  appears  that  while  the  property 
was  under  extension,  and  retained  by  the  defendant  at  the  valua- 
tion, under  a  retaining  notice,  an  execution  was  issued  on  another 
judgment ;  and  after  notice  of  inquisition  by  the  sheriff,  the  de- 
endant  consented  to  an  inquisition,  extension  and  valuation  at 
$40  per  annum ;  and,  after  moving  the  Court  to  set  it  aside,  the  - 
rule  was  discharged  by  consentj  and  he  agreed  to  retain  the  pro- 
perty at  the  valuation.  No  objections  appear  to  have  been  made 
to  the  sheriff's  sale,  or  acknowledgment  of  the  deed;  nor  is  it 
easy  to  perceive  what  objections  could  have  been  made  which 
could  have  availed  him,  after  consenting  to  all  the  previous  pro- 
ceedings leading  to  the  sale.  By  consenting  to  the  proceedings, 
he  waived  all  objections  to  any  real  or  supposed  irregularities 
that  might  have  intervened,  and  became  as  absolutely  bound  to 
pay  the  half-yearly  instalments,  or  suffer  the  property  to  go  to 
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sale,  as  if  no  former  inqaisition  or  extension  had  taken  place. 
This  position  is  clearly  established  by  the  8d  section  of  the  Act 
of  18th  October,  1840,  which,  inter  alia^  provides : — '  If  the  said 
defendant,  or  defendants,  or  other  person  claiming  the  said  real 
estate  as  aforesaid,  shall  signify  his  or  their  willingness  to  retain 
the  same  at  the  valuation  and  appraisement,  in  pursuance  of  the 
first  section  of  this  Act,  he  or  they  shall  thereby  become  liable 
to  pay  to  the  plaintiff  the  amount  of  the  said  annual  valuatioiu 
and  appraisement,  in  half-yearly  instalments,  until  the  debt,  in- 
terest and  costs  of  the  said  fieri  facias  be  fully  paid,  &c.,  &c. ; 
and  on  failure  to  make  payment  for  a  period  of  thirty  days  after 
any  half-yearly  instalment  shall  become  due,  it  shall  be  lawful 
for  the  plaintiff,  his  agent  or  attorney,  upon  making  affidavit 
thereof,  and  filing  the  same  in  the  prothonotary*s  office,  to  issue 
a  writ  of  venditioni  escponas  for  tiie  sale  of  the  said  real  estate, 
as  fully,  and  with  like  effect,  as  though  a  condemnation  thereof 
had  taken  place.' 

^^  Without  the  binding  efficacy  of  the  statute  here  given,  the 
sheriff's  deed,  under  which  the  defendant  claims,  would  be  good 
and  valid  under  the  well-considered  doctrine  laid  down  by  the 
Supreme  Court  in  the  case  of  Shields  t^.  Miltenberger,  2  Harris  76. 

^^  Without  going  into  a  careful  analysis  of  that  case,  it  is  only 
necessary  to  quote  a  single  paragraph,  viz. : — '  The  absence  of 
authority  or  the  presence  of  fraud,  utterly  frustrates  the  opera- 
tion of  the  sale  as  a  means  of  transmission  of  title,  and  avoids 
it  from  the  beginning.  But  mere  irregularities,  whether  of  omis- 
sion or  commission,  which  do  not  render  the  officer  powerless  or 
taint  the  transaction  with  turpitude,  may  be  cured  by  the  tacit 
acquiescence  of  those  who  ought  to  speak  in  time:'  2  EarrtB  78. 

"  The  prothonotary  is  directed  to  enter  judgment  for  the  de- 
fendant, on  the  question  reserved,  non  obstante  veredicto.** 

Plaintiff's  counsel  excepted. 

Wood  and  Hephwm^  for  plaintiff  in  error. 

jP.  Wmiamey  for  defendant  in  error. 

The  arguments  of  the  counsel  on  both  sides  were  confined  to 
the  irre^arities  alleged  in  the  proceedings  of  the  sheriff's  sales, 
and  which  are  not  specially  considered  in  the  opinion  of  this 
Court. 

The  opinion  of  the  Court  was  delivered  by 

Lbwis,  C.  J. — The  second  error  is  to  the  rejection  of  evidence ; 
but  no  bill  of  exceptions  is  to  be  found  in  the  paper-book.  It  is 
a  waste  of  time  to  assign  errors  without  verifying  them  by  the 
record. 
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Both  parties  claim  under  sheriffs'  sales  by  yirtne  of  executions 
against  John  McFee.  The  question  is  whether  the  youngest  or\ 
the  oldest  sale  passes  the  title.  The  Court  below  decided  in 
fayour  of  the  oldest  sale.  This  was  correct.  The  sheriff  had 
authority  to  sell,  and  there  is  no  evidence  of  fraud  in  the  case. 
After  acknowledgment  of  the  sheriff's  deed  in  open  Court,  the 
title  of  the  sheriff's  vendee  cannot  be  affected  by  mere  irregulari- 
ties however  gross.  Nothing  but  fraud  in  the  sale,  or  a  want  of 
authority  to  sell,  can  defeat  his  title :  2  Harrig  79. 

Judgment  affirmed. 


McKee  et  al.  verms  Sanford. 

The  decinon  of  the  District  Court  of  Allegheny  county,  on  an  application 
to  open  a  judgment  by  confession,  is  not  the  subject  of  revision  in  this  Court 

Consent  of  narties  cannot  give  this  Court  a  jurisdiction  which  the  law  has 
placed  in  the  oiscretion  of  Courts  of  original  jurisdiction. 

Error  to  the  District  Court  of  Allegheny  countt/. 

This  was  a  scire  facias  quare  executionem  non  upon  a  judgment, 
which  was  entered  against  defendants,  March  6, 1855,  for  $255.64. 
On  the  28th  June,  1855,  the  defendants  obtained  a  ^^  rule  to  show 
cause  why  tHe  judgment  should  not  be  opened,  and  the  defend- 
ants let  into  a  defence."  This  rule  was  discharged  by  the  Court 
on  the  7th  Julv,  when  a  statement  of  facts  was  agreed  to  by  the 
parties,  and  suomitted  to  the  Court,  with  a  stipulation  ^'  that  either 
party  should  have  the  right  to  take  a  writ  of  error  to  the  judg- 
ment of  this  Court." 

The  only  question  considered  by  this  Court  was,  whether  the 
judgment  of  the  District  Court  on  an  application  to  open  a  judg- 
ment by  confession  is  the  subject  of  review  here  ? 

Marshall  and  Brown^  for  plaintifi  in  error. 

Q-eyer^  for  defendant  in  error. 

The  arguments  of  counsel  were  confined  to  the  facts  in  the  case 
stated. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — The  decision  of  the  District  Court  on  an  appli- 
cation to  open  a  judgment  by  confession,  is  not  the  subject  of 
revision  here.  We  iSve  no  authority  to  interfere  in  such  cases, 
and  the  parties  cannot  give  us,  by  consent,  a  jurisdiction  which 
the  law  has  not  conferred.  An  agreement  on  the  facts,  with  a 
provision  for  a  writ  of  error,  does  not  give  us  jurisdiction  to  review 
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the  decision  of  questions  which  the  law  places  under  the  discretion 
of  the  courts  of  original  jurisdiction. 

Judgment  affirmed. 


Smith  versus  Beck. 

Actua}  residence  is  absolntelj^  indispensable  to  the  validity  of  a  title  bj 
settlement,  and  this  most  be  continued  until  the  title  is  taken  out  of  the  land 
office. 

Improvements  on  the  land,  and  the  erection  of  a  dwellinff-house,  though  by 
mistaKe,  on  an  adjoining  tract,  will  not  dispense  with  the  imperative  requisi- 
tion of  actual  residence. 

Residence  b^  tenants  will  continue  the  pre-emption  right 

If  actual  residence  be  discontinued  for  five  years,  ana  not  accounted  for,  it 
is  an  abandonment,  and  should  be  so  pronounced  by  the  Court  as  matter  of  law. 

Quctre,  if  a  shorter  period  will  produce  the  same  effect. 

If  a  settler  entitled  to  400  acres,  sell  a  part  of  his  claim,  including  his  resi* 
dence,  and  separate  it  by  survey  and  possession  from  the  residue,  the  latter  is 
abandoned,  unless  a  separate  residence  be  commenced  and  continued  thereon 
within  a  reasonable  time. 

If  a  settler  divide  and  sell  portions  of  his  right  to  several  persons,  one  of 
whom  keeps  up  an  actual  residence  on  his  pajrt,  and  the  purchaser  of  ano- 
ther part  aoes  not  reside  thereon,  a  presumption  of  abandonment  may  arise 
X'nst  the  latter  in  consequence  of  his  non-residence,  and  the  Court  erred  in 
ming  the  contrary  doctrine. 

Error  to  the  Common  Pleas  of  Venango  county. 
This  was  an  ejectment  brought  by  Beck  against  Smith  for  100 
acres  of  land  in  the  purchase  of  1784.     Both  parties  claimed  by 
actual  settlement. 

The  land  in  dispute  is  part  of  a  larger  tract  settled  by  one 
Moorhead  in  1833,  who  excluded  it  from  his  claim  by  an  official 
survey  made  that  year ;  after  this,  Kennedy  commenced  a  settle- 
ment on  the  land,  but  did  not  pursue  it.  Moorhead  then  having 
sold  his  other  land,  commenced  a  clearing  on  this,  and  gave  it  up 
or  sold  it  to  one  Shannon,  who,  after  deadening  some  trees,  left 
without  doing  more.  Early  in  1839  Averv  raised  a  cabin  up  to 
the  souare,  and  in  the  spring  or  next  fall  of  the  same  year,  Beck^ 
the  plaintiff  below,  had  an  acre  or  more  cleared  and  moved  on  to 
the  land  with  his  family,  and  fixed  up  the  cabin  and  lived  in  it  five 
or  six  weeks,  and  then  moved  back  to  his  farm  in  Clarion  county, 
twenty  miles  from  the  land,  where  he  has  resided  ever  since. 
Shortly  after  he  put  a  tenant  on  the  land  who  occupied  it  five  or 
six  months  and  then  went  off;  and  after  this  he  put  Brown  into 

Sossession,  who  left  in  1843  or  '44,  the  cabin  then  being  partly 
own,  and  no  one  actually  residing  on  the  land  afterwards  until  the 
defendant  below  moved  on  in  1853  with  his  family^  After  Brown 
left,  the  cabin  was  usually  left  open,  became  roofless  and  dilapi- 
dated— fences,  &c.,  in  bad  condition,  and  the  land  used  for  pas- 
ture and  otherwise  at  intervals,  by  persons  living  a(yacent.    It  was 
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wholly  yacant  in  1852,  and  until  the  time  defendant  below  took 
possession  in  March,  1853.  He  then  fixed  up  the  cabin  and 
moved  into  it,  planted  potatoes  and  other  crops,  and  procured  an 
official  survey  to  be  made  of  the  whole  land  embraced  m  his  actual 
settlement. 

This  ejectment  was  brought  to  August  Term,  1853,  and  served 
July  1863. 

There  was  considerable  discrepancy  between  the  respective  par- 
ties in  their  several  statements  of  the  facts.  The  defendant  in 
error  stated  that  Beck  claimed  by  purchase  from  the  assignees  of 
Moorhead,  who  had  settled  the  whole  tract  of  which  the  land  in 
controversy  was  a  part.  That  the  object  of  Moorhead's  survey  was 
to  ascertain  its  contents ;  that  after  selling  '.o  Shannon  that  part 
of  the  land  he  lived  on,  he  improved  the  residue,  being  the  land  in 
dispute,  and  asserted  his  claim  to  it,  having  no  intention  to  abandon 
it,  and  afterwards  sold  to  Sanford,  who  sold  to  Beck ;  and  that 
Beck  had  ever  since  kept  up  his  occupancy  and  personal  residence, 
by  himself  and  tenants,  until  1852,  when  he  leased  the  land  to 
Maitland  for  five  years,  who  neglected  to  go  on  the  land  for  a 
year  and  did  not  inform  Beck  of  his  neglect ;  and  in  the  mean 
time.  Smith,  the  plaintiff  in  error,  moved  on  the  land,  had  a  survey 
made,  immediately  occupied  the  house  Beck  had  built,  and  claimed 
to  hold  it  as  abandoned  by  Beck,  and  open  to  settlement.  And 
defendant  in  error  affirmed  that  there  was  not  a  particle  of  evidence 
to  show  anything  else  than  a  continuity  of  possession  and  residence 
by  Beck  and  his  tenants. 

It  will  be  seen  in  the  opinion  of  the  Court  that  they  lay  down 
the  general  doctrine  governing  claims  by  settlement,  without  spe- 
cial application  to  the  facts ;  except  to  the  answer  of  the  Court 
below  to  the  plaintiff's  4th  point. 

The  plaintiff's  fourth  point  was — "  That  when  a  person  com- 
mences an  actual  resident  settlement  on  yacant  land  in  Pennsyl- 
vania, he  acquires  an  inceptive  title  to  400  acres ;  that  after  having 
his  boundaries  marked,  including  that  quantity,  he  ma^  subdivide 
It  into  as  many  parts  as  he  pleases,  and  if  he  does  divide  and  sell 
to  different  persons,  one  of  whom  keeps  up  an  actual  personal  resi- 
dent settlement  such  as  is  required  by  tne  Act  of  1786,  no  pre- 
sumption of  abandonment  can  arise  against  a  band  Jide  purchaser 
of  any  other  part  of  said  tract  in  consequence  of  his  not  residing 
on  his  part  of  said  tract."  Which  point  the  Court  answered  in 
the  affirmative. 

Church,  for  plaintiff  in  error — as  regards  the  4th  point  said — 
That  upon  a  subdivision  and  sale  of  part  of  a  settlement  risht, 
the  vendee's  residence  on  his  portion  is  exclusive  of  the  residue, 
and  leaves  no  room  for  inference  of  the  necessary  manifeBt  inten- 
tion of  continuing  the  owner's  personal  residence,  and  making  the 
same  a  place  of  abode  and  the  requisite  means  of  supporting  his 
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family.  When  Moorhead  procured  a  survey  of  a  part  only,  there 
If  as  clearly  a  presumption  of  abandonment  of  the  residue,  but  the 
Court  instructed  that  no  such  presumption  could  arise. 

The  fact  that  various  persons  commenced  a  settlement  succes- 
sively on  the  land,  is  not  evidence  that  they  purchased  each  others' 
rights,  and  yet  this  alone  is  all  that  the  Court  submit  to  the  jury 
as  evidence  to  find  the  fact. 

E.  0.  Wihofhy  for  defendant  in  error,  argued  the  doctrine  of 
abandonment  generally,  and  contended  that  the  evidence  did  not 
sustain  the  presumption;  that  the  possession  of  Beck  and  his 
tenants  had  such  a  continuity  that  an  abandonment  would  not  be 
presumed  from  lapse  of  time;  that  the  whole  question  of  settle- 
ment and  occupancy  was  one  of  fact,  and  was  properlv  left  to 
the  jury  under  the  instructions  of  the  Court:  Breniunger  v. 
Hutchinson,  1  Watts  46 ;  Starr  v.  Bradford,  2  P.  B.  384;  Heath 
V.  Biddle,  9  Barr  273. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — A  title  bv  settlement  difi^rs  in  many  essential 
particulars  from  one  acquired  under  the  Statute  of  Limitations. 
The  first  is  by  right,  the  last  by  wrong.  The  occupier  in  the  first 
case  is  a  purchaser,  in  the  last  a  disseisor.  The  first  exists  only 
where  the  land  is  vacant,  the  last  where  it  has  been  previously 
appropriated.  Li  the  first  an  actual  residence  is  absolutely  indis- 
pensable ;  in  the  last  possession  alone,  without  residence,  is  suffi- 
cient. In  the  first  the  residence  must  be  continued  until  the  title 
is  taken  out  of  the  land  office ;  in  the  last  the  continuance  of  the 

fossession  for  twenty-one  years  completes  the  title  without  more, 
n  the  first  case  the  claimant  purchases  and  pays  the  price  agreed 
upon ;  in  the  last  his  title  is  perfected  without  purchase  or  pay- 
ment. So  imperative  is  the  requisition  for  actual  residence,  as 
the  foundation  of  title  by  settlement,  that  if  the  dwelling-house^ 
even  by  mistake,  is  located  on  an  adjoining  appropriated  tract, 
the  pre-emption  right  fails,  although  the  principal  part  of  the 
improvements  be  on  the  vacant  land.  Porter  v.  McGinnis,  1  Barr 
418,  recognises  the  distinction  indicated  in  what  has  b^n  said ; 
but  as  that  was  the  case  of  a  title,  under  the  Statute  of  Limita« 
tions,  a  residence  was  not  required. 

One  man  cannot  be  a  settler  on  two  tracts :  4  Teates  537 ;  but 
he  may  hold  the  pre-emption  right  of  several,  if  actual  residence 
be  kept  up  and  continued  on  each  by  his  tenants :  8  Watts  430. 
Where  the  residence  has  been  discontinued  for  the  period  of  five 
years,  and  the  discontinuance  is  not  accounted  for,  it  is  an  aban- 
donment of  the  pre-emption  right,  and  should  be  so  pronounced  by 
the  Court  as  matter  of  law.  This  has  been  more  than  once  deter- 
mined by  this  Court.  Whether  absence  for  a  shorter  period  will 
produce  the  stune  effect,  has  not  yet  been  decided.    If  the  claimant 
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be  driven  off,  or  be  compelled  to  leave  on  business,  he  must  return 
fts  soon  as  he  reasonably  can.  The  mere  intention  to  commence 
or  to  continue  a  residence,  at  some  future  period,  when  it  may  suit 
his  convenience,  cannot  be  substituted  for  performance.  If  one 
entitled  by  settlement  to  400  acres,  sell  a  portion  of  his  claim, 
including  nis  residence,  and  separate  it  by  survey  and  possession 
from  the  residue,  the  latter  is  abandoned,  unless  a  separate  resi- 
dence be  commenced  and  continued  thereon.  When  any  portion 
of  the  claim  is  thus  severed  from  the  actual  residence  which  gives 
it  vitality,  its  existence  as  a  pre-emption  right  is,  to  say  the  least 
of  it,  so  precarious  that  it  cannot  be  preserved  without  an  actual 
residence  commenced  upon  it  within  a  reasonable  time  after  such 
severance,  and  duly  continued  as  the  law  requires.  If  a  settler 
divide  and  sell  portions  of  his  claim  to  different  persons,  one  of 
whom  keeps  up  an  actual  residence  on  his  part,  a  presumption  of 
abandonment  may  arise  against  a  purchaser  of  one  of  the  other 
parts  of  the  tract,  in  consequence  of  his  not  residing  on  his  part; 
and  the  Court  fell  into  error  in  affirming  the  contrary  doctrine  in 
answer  to  the  plaintiff's  fourth  point.  So  far  as  the  principles 
herein  stated  have  been  negatived,  the  instructions  are  erroneous. 
We  are  not  able  to  say  how  far  the  Court  submitted  questions  of 
fact  to  the  jury  without  evidence.  To  do  so  is  of  course  error. 
But  to  enable  us  to  review  a  question  of  that  kind,  the  recent  de- 
cisions re<}uire  that  the  evidence  on  the  point  shall  be  particularly 
specified  in  the  Court  below,  and  placed  on  the  record  here.  It 
is  the  duty  of  the  party  who  alleges  that  there  is  evidence  of  a 
particular  fact,  to  set  it  forth  specudly  on  the  demand  of  the  oppo- 
siteparty. 
We  see  no  error  except  those  already  indicated. 

Judgment  reversed  and  venire  faeiai  de  novo  awarded. 


Smith  versti8  Fulkinson. 

The  devise  to  testator's  Tfife  was  as  follows :  "  This  is  to  be  understood,  that 
my  wife  is  to  have  all  the  benefit  of  the  farm  daring  her  life,  and  the  dieposal 
of  one-half  at  her  ])lea8ure,  and  the  proceeds  of  the  other  half  to  be  diiided 
among  my  liTing  diildren :  but  should  my  wife  choose,  she  may  have  the  &rm 
sold,  and  the  products  used  as  before  mentioned/'  Hdd,  that  by  this  deyiie 
the  widow  toofc  a  fee  in  one  half  of  the  farm,  together  with  a  power  over  the 
whole  faim  to  sell  it,  and  appropriate  one-halif  of  the  proceeds  to  herself  abso- 
ktely,  the  other  half  to  herself  for  life,  and  after  her  death  to  her  children. 

Erroe  to  the  Common  Pleas  of  Lawrence  county. 

This  was  an  eiectment  which  grew  out  of  a  devise  in  the  will 
of  W.  Espy.  The  devise  out  of  which  the  controversy  arose  is 
set  forth  in  the  opinion  of  the  Court.     The  plaintiffs  are  the  heirs 
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of  Eleanor  Espy,  the  devisee,  who  was  the  second  wife  of  the 
testator.  By  a  former  marriage  he  had  children,  through  whom 
the  defendant  claims,  and  who  alleges  that  by  the  will,  the  wife 
took  only  a  life  estate,  s^nd  not  in  fee ;  and  that  upon  her  death 
the  whole  descended  to  and  vested  in  testator's  children  by  his 
first  wife  as  his  heirs  at  law. 

McQ-uffin  and  Ayref^  for  plaintiffs  in  error. — ^Do  the  subsequent 
clauses  in  the  devise,  after  the  express  devise  of  an  estate  for  life 
to  the  wife,  give  her  a  fee  simple  in  one-half  the  land,  or  a  mere 
naked  |7<nrer  in  oonnexion  with  the  life  estate,  to  dispose  of  the  fee 
at  her  discretion  ? 

The  counsel  contended  that  the  language  used  gave  no  more 
than  a  power,  and  examined  the  peculiar  phraseology  of  the  will 
in  reference  to  this  view,  and  urged  that  if  she  took  any  estate 
under  the  power,  it  was  not  an  estate  in  fee  in  one-half  the  land, 
but  an  estate  in  the  one-half  of  the  proceeds  in  personalty.  That 
the  life  estate  was  willed  to  her  without  question,  and  if  any  estate 
was  given  to  her,  it  depended  upon  her  own  act  in  exercising  the 
power  she  had  under  the  wilL  But  having  died  without  exer- 
cising it,  her  estate  ceased  with  her  life,  and  descends  in  accord- 
ance with  law. 

No  estate  will  pass  by  implication  under  a  power  when  a  special 
interest  or  limited  estate  in  the  same  property  is  given  to  the 
same  person  by  express  words.  In  this  case  if  a  fee  is  raised  it 
must  be  by  implication,  and  this  is  rebutted  by  the  express  words, 
snd  contradicted  by  the  limited  estate ;  and  the  words,  '^  and  the 
disposal  of  the  one-half  at  her  pleasure,"  is  but  a  naked  power 
connected  with  the  life  estate,  and  shows  an  intention  to  place  it 
in  the  alternative.  But  the  bequest  of  a  life  estate  would  not 
conflict  with  the  conveyance  under  the  power  of  an  estate  in  the 
proceeds  of  one-half  of  the  realty ;  for  one  is  realty,  the  other 
personalty. 

So  the  bequest  of  ^^  proceeds"  was  in  her  own  election,  and 
was  therefore  contingent ;  and  having  died  without  electing,  the 
estate  never  came  into  existence.  And  in  support  of  the  positions 
taken,  cited  1  P.  Wms.  149;  IB.  64;  Sole  v.  Cook,  1  A  Wrm. 
78 ;  Ore.  Car.  367 ;  1  Jones  (Eng.)  842 ;  3  Lev.  71 ;  2  Lev.  104 ; 
1  Mod. ;  Reed  v.  Sherffold,  10  fee.  Jr.  270 ;  Thornley  v.  Thorn- 
ley,  10  Host  433;  1  Pick.  818;  17  Piek.  842;  Holmes  v.  Cog- 
hill,  7  Vesey,  Jr.  500;  Sto.  Eq.  Jur.  §  169;  Ih.  §  170;  1  P. 
Wm$.  490;  Loffte  v.  Comwallis,  2  Vem.  466;  1  Mod.  JR. 
618 ;  1  Cox's  Eq.  Cos.  131 ;  4  Cruise's  Dig.  title  32,  819 ;  Svg. 
on  Pofff.  ch.  6,  §  8,  p.  816 ;  Bender  v.  Deitrick,  7  TT.  *  Ser.  287 ; 
Fisher  v.  Herbell,  7  F.  ^  Ser.  68 ;  10  Wheat.  227 ;  6  Watts  87. 

Johfuton  and  Dana^  for  defendants  in  error. — The  question  is, 
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not  what  effect  certain  words  may  have,  but  from  all  parts  taken 
together  what  disposition  was  intended  by  the  testator  ?  ^^  Elea- 
nor to  have  the  use  of  the  farm  during  her  life,  and  the  disposal 
of  one-half  at  her  pleasure ;  the  proc^ds  of  the  other  half  to  be 
divided  amongst  mj  living  children.  If  Eleanor  chooses  she 
may  have  the  farm  soldy  and  the  products  used  as  above  men- 
tioned." The  general  devise  is  in  words  that  alone  carry  the  fee. 
She  is  to  have  all  for  life,  and  the  disposal  of  one-half;  and  this 
discloses  the  intention  not  to  include  the  on^half  in  the  limitation, 
but  to  except  it  from  the  previous  clause  devising  all  for  life. 
And  there  is  nothing  inconsistent  in  the  devise  of  the  fee  in  one* 
half,  and  a  life  estate  in  all.  The  general  power  of  disposal  does 
not  follow  an  express  limitation,  as  in  all  the  cases  cited  by  coun- 
sel ;  but  it  is  a  part  of  the  phrase  giving  the  limitation  itself,  and 
hence  cannot  be  applied  to  the  whole  property. 

A  gift  of  the  proceeds  is  a  gift  of  the  thing  itself:  Carlyle  v. 
Cannon,  8  R.  489;  Anderson  v.  Greble,  1  AbK.  186.  It  is 
obvious  the  testator  intended  to  distribute  his  estate  into  three 
parts^  viz.,  a  life  estate  to  Eleanor,  and  the  remainder  to  be 
equally  divided  between  his  wife  and  children ;  and  by  joining 
these  two  gifts,  the  disposal  of  one-half  to  her,  and  the  other  to 
them,  it  is  evident  he  intended  more  than  a  power — a  disposition 
of  all  the  parts,  and  not  of  two  only,  with  a  power  to  her  to 
appoint  the  other. 

The  counsel  further  enforced  the  above  views  bv  an  actual 
examination  of  the  words  and  clauses  of  the  will,  and  urged  that 
there  was  no  devise  over  in  the  case  of  the  non-execution  of  the 
alleged  power.  That  no  presumption  to  die  intestate  as  to  any 
part  would  arise  if  the  testator's  words  would  carry  the  whole : 

1  WatU  446.  That  the  construction  contended  for  harmonized 
all  parts  of  the  will,  and  that  language  should  have  its  natural 
meaning.  Cited  Fisher  v.  Herbell,  1  W.  ^  Ser.  68 ;  Matthis  v. 
Rhea,  1  Iredell  394 ;  U.  S.  Dig.  vol.  1,  p.  564 ;  Jackson  v.  Cole- 
man, 2  Johns.  891;  Morris  v.  Phaler,  1  Watte  889;  Cowp.  299; 

2  Blk.  Com.  881 ;  4  Kent.  Com.  819,  586 ;  16  Vee.  185. 

The  opinion  of  the  Court  was  delivered  by 

LowRiE,  J. — "  This  is  to  be  understood  that  my  wife  is  to  have 
iD  the  benefit  of  the  farm  during  her  life,  and  the  disposal  of 
nne-half  at  her  pleasure,  and  the  proceeds  of  the  other  half  to  be 
divided  among  my  living  children ;  but  should  my  wife  choose, 
she  may  have  the  farm  sold,  and  the  products  used  as  before 
mentioned." 

The  Common  Pleas  considered  that  by  this  devise  the  widow 
took  a  fee  in  one-half  of  the  farm,  and  it  seems  to  us  that  this  is 
right.  When  a  life  estate  is  expressly  devised,  and  then  a  right 
of  disposal  of  the  same  thing  is  given  to  the  same  person,  we  are 
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naturall J  inclined  to  suppose  that  two  ideas  were  intended  to  be 
expressed,  as,  for  instance,  an  estate  and  a  power ;  for  we  do  not 
readily  admit  that  the  testator  would  be  thinking  of  giving  a  life 
estate  to  a  person  in  a  thing  of  which  he  was  intending  to  grant 
him  the  fee.  But  here  this  reason  cannot  apply,  because  the  fee 
is  granted  in  only  one-half  of  the  thing  which  is  made  a  subject 
of  the  life  estate ;  and  these  two  ideas  need  two  distinct  clauses 
to  express  them. 

Besides  this,  there  is  a  power  given  to  the  widow  over  the  whole 
land  in  the  last  clause,  and  this  excludes  the  supposition  that  the 
preyious  clause  was  intended  as  a  power  over  the  half  of  it.  By 
this  power  she  may  sell  the  land  and  dispose  of  the  proceeds  '^as 
before  mentioned,"  that  is,  so  that  half  of  it  shall  be  her  own 
absolutely,  and  the  other  half  for  her  benefit  for  life,  and  after 
that  for  the  children. 

Judgment  affirmed  and  record  remitted. 


Wheatfield  Township  versus  Brush  Valley 
Township. 

Where  one  party  yolonteers  to  pay  a  debt  for  anoQier,  the  latter  is  under 
no  obligation  to  reunbune  him. 

Where  a  debt  is  due  from  seyeral  parties,  and  one  of  them  pays  it  after  it 
18  barred  by  the  Statute  of  Limitations,  he  cannot  maintain  an  action  for  oon- 
tribution  against  the  other  debtors. 

Error  to  the  Common  Pleas  <^  Indiana  eaunty. 

The  £Bkcts  of  this  case  show  that  die  township  of  Brush  Valley 
was  created  in  June^  1835^  out  of  a  portion  of  Wheatfield  town- 
ship. Before  the  creation  of  Brush  Valley  township,  the  original 
township  of  Wheatfield  was  indebted  to  ranous  persons  for  balances 
due  to  them  as  supervisors  of  said  township ;  and  amonff  others  to 
John  Carney,  the  sum  of  (231.58,  as  shown  by  setUement  of 
ISth  April,  1824.  Carney  afterwards  brought  suit  against  Wheat- 
field  township  to  Sept.  Term,  1889 ;  the  jur^  brought  in  a  special 
verdict,  upon  which  judgment  was  entered  in  Carney's  favour  for 
(850,  which  was  paid  by  Wheatfield  township  on  the  80th  June, 
1847.  This  suit  was  brought  to  March  Term,  1862,  by  Wheat- 
field  township  against  Brush  Valley  township^  to  recover  contribu- 
tion for  the  amount  paid  to  Carney's  judgment,  as  above  stated, 
by  the  former.  Defendant  pleaded  non  awump9it  and  the  Statute 
of  Limitations. 

The  Court  instructed  the  lury  that  the  Statute  of  Limitations 
was  a  bar  to  the  recovery  of  the  jdaintiffis — to  which  they  excepted 

Banh%^  for  phdntifi*  in  error. — The  statute  was  no  bar.    Wbeat- 
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field  township  did  not  pay  voluntarily.  Suit  was  brought  by  Car- 
ney before  the  statute  had  began  to  run  against  him.  He 
recovered  and  enforced  payment,  and  before  payinent  by  Wheat- 
field.  She  could  not  enforce  the  claim  against  Brush  Valley,  for 
the  money  was  not  payable  to  the  old  townsnip,  but  to  her  creditors. 
As  soon  as  the  monev  was  paid  a  right  of  action  accrued,  and  then, 
and  not  till  then,  did  the  statute  begin  to  run :  4  TF.  ^  Ser.  552 ; 
10  Barr  274,  Wesley  Church  v.  Moore. 

Fo9tery  Stewart  and  Laird,  for  defendant. — ^Wheatfield,  prior  to 
1824,  and  when  these  liabilities  were  incurred,  was  liable  to  J)e 
sued ;  and  if  so  liable,  the  Statute  of  Limitations,  if  interposed, 
would  bar  a  recovery  after  six  vears.  The  erection  of  Brush  Valley 
into  a  corporation,  rendered  her  directly  liable,  if  at  all,  to  cre- 
ditors of  the  whole  for  her  proportionate  part  of  the  common  bur- 
den ;  and  to  that  extent  Wheatfield  was  discharged.  If  the  latter 
paid  more  than  her  part,  to  that  extent  she  was  a  volunteery  and 
the  law  would  not,  bv  implication,  make  Brush  Valley  liable  over 
to  her  ;  and  if  this  claim  was  barred  by  the  statute,  and  there  was 
no  joint  responsibility,  the  payment  of  it  by  Wheatfield  cannot 
revive  or  take  it  out  of  the  statute. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — The  action  for  contribution  is  founded  upon  the 
equity  arising  from  the  payment  by  the  plaintiff  of  more  than  his 
share  of  a  liability  existing  at  the  time  against  both.  Where  the 
plaintiff  is  not  liable  for  the  debt,  he  has  no  right  to  volunteer  a 
payment  for  the  purpose  of  making  the  defendant  his  debtor. 
And  where  the  defendant  is  not  bound  for  it,  the  payment  confers 
no  benefit  upon  him.  He  is,  therefore,  under  no  obligation  to 
];^bur8e  the  plaintiff.  If  the  claims  of  Carney,  Bracken  and 
Elliott,  against  Wheatfield  township  had  been  paid  by  the  latter 
before  they  were  barred  by  the  Statute  of  Limitations,  a  right  of 
action  for  contribution  would  have  arisen,  and  the  action  might 
have  been  brought  at  any  time  within  six  years  from  the  time  of 
payment.  But  they  were  all  barred  by  the  statute  before  ^he  My- 
ment.  And  Wheatfield  township  is,  therefore,  not  entitlea  to 
recover.  The  judgment  recovered  against  that  township  does  not 
vary  the  case,  because  that  action  was  brought  more  than  six 
vears  after  the  cause  of  action  accrued,  and  from  what  appears 
m  the  paper-book  it  miffht  have  been  successfully  defended.  An 
erroneous  decision  in  that  case  is  no  reason  for  perpetuating  the 
error  in  this. 

This  view  of  the  case  renders  it  unnecessary  to  notice  the  ques- 
tions of  evidence  raised  on  the  trial. 

Judgment  afl&rmed. 

Vol.  I.— 15 
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Evans  versus  Myers. 

Where  a  contract  was  made  ibr  a  giyea  number  of  tont  of  iron,  since  the 
Act  of  15th  April,  1854,  which  declares  that  "  2000  poonds  dhall  make  one 
ton,''  the  contract  must  be  taken  to  have  been  made  in  reference  to  it,  and  it 
was  error  to  admit  evidence  of  a  local  custom  to  control  the  statute. 

Error  to  the  District  Court  of  Alhffheny  emintif. 

This  was  an  action  on  an  agreement  nnd^  seal,  in  which  ^'  Bj^ 
mund  Evans  of  Clay  Furnace,  agrees  to  weigh  off  and  deliver,  on 
the  bank  of  the  Allegheny  river  at  said  fiiniace  to  the  order  of 
Myers  k  Hunter  40  tons  of  pig  metal,  at  (20  per  ton. 

The  breach  alleged  was,  that  the  defendant  had  not  delivered 
the  said  40  tons,  «&d  had  delivered  bat  34^  tons.  And  defendant 
then  offered  to  prove  by  J.,  ^'that  the  universal  cnstom  with 
dealers  in  all  pig  metal  is  to  buy  and  sell  by  the  gross  ton  of  2268 
pounds,  and  that  defendant  has  always  sold  according  to  that 
weight  and  usage." 

The  defendant  objected  to  the  offer,  because  the  agreement  and 
the  Act  of  Assembly  ar^  the  legal  evidence  of  the  contract  between 
the  parties,  and  cannot  be  altered,  changed,  or  modified  by  parol 
evid^ice,  or  by  any  evidence  of  usage  or  custom ;  and  because  no 
evidence  could  be  rec^ved  which  o<mtradictB  the  Act  of  Assembly 
of  1834.  The  Coiprt  overruled  the  objection,  admitted  the  evi- 
dence, reserving  the  question  whether  ^^  if  the  offer  should  be  fully 
made  out  by  proof  it  would  be  su&ient  to  entitle  the  plaintiff  to 
recover.*'  The  evidence  adduced  was,  that  for  24  years,  the  cusr 
torn  both  at  Pitt9burgh  and  up  the  Allegheny  river  was  universal 
to  give  2268  pounds  sand  mould  metal  to  the  ton.  The  Court 
instructed  the  jury  that  if  they  believed  the  evidence  of  the  cus- 
tom, and  that  the  contract  was  made  in  view  of  it,  they  mi^t 
find  for  the  plaintiff,  subject  to  the  question  reserved ;  to  which 
defendant  exerted.  The  Court  subsequently  entered  iudgment 
in  favour  of  the  plaintiff  on  the  point  reserved,  to  which  defendant 
edccented 

The  17th  section  <^  the  Act  of  15th  April,  1884,  makes  the 
ton  to  consist  of  twenty  hundred.  Avoirdupois  weight. 

The  <«ly  question  in  the  case  was  whether  the  custom  alleged 
should  overrule  the  provisien  of  the  act,  where  the  ooatract  was 
silent  in  this  reqp^. 

A.  B.  M^(kimmd^  for  plaintiff  in  error.^The  terms  of  the 
contract  were  to  be  understood  as  the  statute  defined  them^  and 
evideooe  of  usage  was  inadmissible:  8  T.  B.  271;  Hocken  v. 
Cooke,  4  T.  JJ.  814;  6  T.  B.  888. 
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In  Pennsylvania  contracts  are  construed  with  as  little  reference 
to  local  usa^  as  possible :  Gordon  t^.  Little,  8  8er.  ^  R.  533 ; 
Snowden  9*  Warder,  8  RawU  103.  See  also  7  SarrU  248,  Coze 
V.  Heishley,  and  the  aohorities  cited  therein;  and  Wetherill  v. 
Neilson,  8  HcmrU  448.  These  cases  shoir  that  particular  customs 
cannot  be  given  in  evidence  to  change  the  common  law.  And  the 
reason  is  stronger  that  such  evidence  will  not  be  admitted  to  vary 
the  construction  put  upon  particular  terms  by  statute.  These 
usages  have  always  been  regarded  as  inconveniettt :  1  Term  Rep. 
466. 

MeCa%dU$t,  for  defen4ant  in  error. 

The  opinion  of  the  Cotirt  was  ddivered  by 

Lbwis,  C.  J. — This  was  an  action  for  the  breach  of  a  covenant 
to  deliver  40  tons  of  pig-metaL  If  "twenty  hundred  pounds 
make  a  ton,''  the  defendant  had  deBvered  before  suit  brought,  the 
quantity  required  by  his  covenimt.  But  the  plaintiff  claimed 
2268  poTOids  to  the  ton,  and  the  Court,  on  proof  of  a  custom 
^^  among  thoSe  dealing  in  metal  throughout  the  iron  region  up  the 
Allegheny  river,  where  the  contract  was  made,  and  where  the 
metJ  was  to  be  delivered,"  permitted  the  jury  to  find  that  the 
contract  was  for  the  number  of  pounds  claimea  by  the  plaintiff 

"Divers  weights  and  divers  measure"  were  found  to  be  "an 
abomination"  in  the  davs  of  Solomon:  Ptw.  xx.  10.  "One 
greater  to  buy  and  another  less  to  sell"  was  an  evil  resulting  so 
naturally  from  the  absence  of  a  statute  regulation  on  the  subject^ 
that  it  was  one  of  the  provisions  of  Magna  Oharta  that  there 
should  be  but  "  one  weight  and  one  measure  throughout  the  realm 
of  England:"  8  Ihm'^  BritM  SioMee  806.  The  pertinacity 
with  i^ich  the  statutes  on  this  subject  were  disregarded  in  Eng- 
laaid,  produced  in^eated  prohibitioiis  and  regulations  from  the 
reign  of  Henr^  Iu«  to  that  of  Qeorge  Ht.,  wnh  a  view  to  guard 
the  people  against  defective  and  uncertain  weights  and  measures* 
The  example  of  evasion  in  En^^iaBd  is  an  abomouaalioB  to  us.  Like 
all  other  evil  cuistoms  it  ought  to  be  abolished.  It  is  "umm^ 
honoured  in  the  breach  than  in  the  observance."  Considering  the 
commercial  sjmit  of  the  age,  it  is  of  great  importance  to  guard 
agaiBBt  fraaduleBrt  pnK^oes,^  and  to  fufnish  a  standard  of  wei^t 
and  measnre  which  nhaS.  ^  umfeirmi  througlMyat  the  state,  aad 
which  shi^  be  binding  upon  all  men  within  our  jurii|diction.  If 
every  section  of  the  country  may  have  its  own  weights  and 
measures,  to  be  etotabfished  by  its  own  customs,  strangers  woulii 
be  entrapped  into  liabilities  which  they  never  intended  to  incur, 
and  no  one  coidd  know  with  precision  the  extent  of  his  obligations. 
Such  customs  would  frequently  depend  upon  the  opinions  of  wit^ 
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nesses  and  juries  drawn  from  sections  of  country  inhabited  chiefly 
by  the  parties  who  had  an  interest  in  establishing  them  in  a  par- 
ticular way.  Uncertainty  would  produce  constant  litigation,  and 
the  substance  of  industrious  and  enterprising  men  would  be  wasted 
in  unprofitable  controversies,  instead  of  being  employed  for  the 
adyancement  of  their  own  interest  and  the  general  welfare  of  the 
country. 

The  Act  of  15th  April,  1834,  expressly  directs  that  "twenty 
hundreds  make  one  ton,"  The  contract  in  question  was  made 
since  the  enactment  of  that  law,  and  must  be  intended  to  haye 
been  agreed  to  with  reference  to  it.  The  Act  of  Assembly  entered 
into  the  contract  and  formed  an  essential  part  of  it.  The  contract 
was  in  writing,  and  it  was  the  duty  of  the  Court  to  give  it  a  con- 
struction. A  custom  may  be  abolished  by  an  Act  of  Assembly, 
ajid  it  was  the  purpose  of  the  Act  to  produce  that  result  in  tms 
case.  The  sound  policy  which  dictated  it  cannot  be  doubted.  It 
is  a  statute  which  ought  to  be  enforced,  and  the  local  customs  up 
the  Allegheny  riyer  are  certainly  insufficient  to  repeal  it :  Noble 
V.  Darell,  et  aZ.,  3  T.  B.  271 ;  St.  Cross  v.  Howard,  6  T.  B.  338 ; 
Paull  V.  Lewis,  4  Watts  402.  It  was  an  error  to  admit  the  eyi- 
dence  of  custom  to  control  the  statute,  and  to  permit  the  jury  on 
such  eyidence  to  find  the  contract  to  be  different  from  its  legal 
import.  It  was  also  an  error  to  sustain  the  action  of  the  jury  by 
rendering  judgment  for  the  nlaintiff  below  on  the  point  reseryed. 
Judgment  reyersea,  and  judgment  for  the  plaintiff  in 
error  nan  obstante  veredietOy  with  the  costs  of  suit. 


Johnston  and  Sutton's  Appeal. 

The  defendant  in  an  execution  had  waived  his  ri^t  to  the  benefits  of  the 
Exemption  Act  of  1849,  and  afterwards  gave  notice  m  due  time  to  the  sheriff 
that  he  claimed  the  exemption.  There  were  several  other  judgment  creditors 
of  the  defendant  who  olauned  distributive  shares.  The  auditor  to  whom  the 
oase  was  referred,  reported  l8t»  in  favour  of  a  creditor  whose  claim  ori^ated 
anterior  to  1849,  $2o.44.  2d,  in  favour  of  the  creditor  in  whose  clami  the 
waiver  had  been  made,  $43.35,  and  awarded  the  balance  of  the  fund,  $40.50, 
to  the  defendant  on  his  claim  of  exemption ;  and  that  all  other  lien  creditors 
were  barred  by  the  claim  of  exemption.  The  fund  arose  from  the  sale  of 
defendants  real  estate :  Ordered,  that  the  decree  of  the  Court  be  reversed,  and 
that  the  fund  be  distributed  according  to  the  report  of  the  auditor. 

.  This  was  an  appeal  by  Johnston  and  Sutton  from  a  decree  of 
the  Court  of  Common  Pleas  of  Lawrence  county ,  in  the  distribu- 
tion of  the  proceeds  of  the  real  estate  of  Alphonso  Keys.  Keys 
owned  certain  real  estate  encumhered  by  divers  judgments,  all  of 
which  were  obtained  subsequent  to  the  Act  of  9th  April,  1849— 
the  Exemption  Act. 
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On  the  23d  April,  1852,  defendant  gave  to  Johnston  and  Sutton 
a  judgment  for  $26,  waiving  the  right  of  exemption  in  favour  of 
plaintiffs.  Execution  issued  to  No.  5,  July  Term,  1852.  On  the 
17th  May,  1852,  Keys,  the  defendant,  gave  notice  to  the  sheriflf 
that  he  claimed  the  $800  under  the  Act  of  1849.  The  sheriff 
appointed  appraisers,  who  reported  that  the  land  would  not  divide. 
The  land  sold  for  $131.  An  auditor  appointed  bv  the  Court 
reported  in  favour  of  the  plaintiffs'  judraient — the  judgment  of 
Cowden  and  Gaily — ^the  contract  upon  which  it  was  founded  being 
before  the  Act  of  1849 ;  and  ^ve  the  residue  of  the  fund,  $40.50, 
to  the  defendant,  declaring  aU  other  lien  creditors  barred  by  de- 
fondant's  claim  of  exemption.  Exceptions  were  taken  to  the 
report,  which  were  sustained,  and  the  whole  fund  was  ordered  to  be 
distributed :  1st,  to  pay  the  expenses  of  the  audit ;  2d,  costs  of 
sheriff's  sale ;  and  od,  to  the  hen  creditors  in  order  of  priority. 
To  which  decree  Johnston  and  Sutton,  Cowden  and  Gaily,  and 
Keys,  the  defendant,  excepted  and  appealed. 

The  opinion  of  the  Court  .below  was,  that  the  waiver  of  the  de- 
fendant of  his  exemption  under  the  Act  of  1849,  placed  the  fund 
in  the  hands  of  the  sheriff  for  distribution  generally,  and  therefore 
that  no  distinction  existed  as  to  claims  before  and  after  the  Act 
took  effect ;  and  cited  Beyer's  Appeal,  9  ffarrU  210. 

Johnson,  for  appellants. — The  contract  of  waiver  was  not  to 
convert  the  real  estate  into  money,  and  out  of  the  fund  to  pay 
the  plaintifis'  judgment,  but,  in  effect,  to  permit  that  portion 
of  the  estate  set  apart  to  him  by  the  Act  of  1849,  to  remain  as 
assets  for  the  security  and  payment  of  his  claim.  But,  according 
to  the  doctrine  of  the  Court  below,  the  defendant  must  either 
accept  and  retain  the  entire  bounty  of  the  legislature,  or  run  the 
risk  of  losing  the  whole, 

2d.  There  was  no  waiver  as  to  other  creditors.  As  regards 
these,  he  had  none  to  recall.  Can  he  recall  it  as  regards  Johnston 
and  Sutton  ?    If  he  cannot,  then  his  waiver  is  good  pro  tanto. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  0.  J. — In  this  case  the  benefit  of  the  exemption  law  was 
claimed  in  due  time — the  appraisers  returned  that  the  land  could 
not  be  divided  without  prejudice  to  or  spoiling  the  whole,  so  that 
the  sale  took  place  and  the  proceeds  amounted  to  $131.  As  that 
sum  is  less  than  $300,  the  sum  allowed  to  the  debtor  under  the 
exemption  law,  it  follows  that  the  whole  of  it  must  be  paid  to  him, 
under  the  provisions  of  that  law,  unless  some  of  the  creditors  can 
show  a  better  claim  to  it.  Those  whose  demands  originated  sub- 
sequent to  the  4th  July,  1849,  and  who  have  no  waiver  of  the 
benefit  of  the  law  from  the  debtor,  can  have  no  claim  to  the  fund. 
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Gowden  and  Qaily's  judgment  was  for  a  debt  contracted  before 
the  Exemption  Act  took  effect.  It  is  therefore  saved  from  its 
operation,  and  is  entitled  to  be  paid  out  of  the  money  raised.  The 
residue  of  the  money  belongs  to  the  debtor,  unless  he  has  deprived 
himself  of  it  by  his  own  act.  He  has  done  so  to  the  extent  of  the 
judgment  of  Johnston  and  Sutton,  because  it  was  part  of  the  con* 
tract,  when  that  debt  was  contracted,  that  he  would  not  claim  the 
benefit  of  the  exemption  law  against  it  That  debt  must  there- 
fore be  paid  out  of  the  fund.  These  are  the  only  claims  upon  the 
fund  superior  to  the  right  of  the  debtor  under  the  exemption  law. 
After  satisfying  them,  the  residue  of  the  money  should  be, paid  to 
the  defendant  in  the  execution.  There  is  no  difficulty  whatever 
in  arriving  at  this  conclusion.  Nothine  stands  in  the  way  of  it 
except  the  principle  supposed  to  have  been  adopted  in  Beyer's 
Appeal,  9  Marris  210.  That  case  was  misunderstood  by  the 
learned  judge  of  the  Common  Pleas.  The  debtor,  after  a  levy  on 
the  land,  agreed  to  a  condemnation  and  that  a  sale  might  be  made 
on  the  fi.  fa.  without  a  vend.  ex.  The  plaintiff  proceeded  to  ad- 
vertise, the  property  for  sale.  On  the  day  of  the  sale,  and  not 
before,  the  debtor  claimed  the  benefit  of  the  exemption  law.  It 
happened  that  the  appraisers  returned  that  the  property  could  not 
be  divided  so  as  to  set  off  any  of  it  to  the  debtor,  and  the  sale 
went  on.  It  was  decided  by  this  Court  that  the  claim  for  the 
benefit  of  the  exemption  law  came  too  late,  and  that  the  appoint- 
ment of  the  appraisers  and  their  return  were  altogether  invalid. 
It  followed  that  the  proceeds  were  brought  into  Court  entirely 
unembarrassed  by  any  rights  of  the  debtor  under  the  exemption 
law.  In  such  a  case,  the  lien  creditors  were  entitled  to  be  paid  in 
the  order  of  their  priority.  One  of  the  creditors  attempted  to 
subvert  this  order  and  to  gain  an  advantage  over  the  others,  o^ 
the  ground  that,  by  his  contract  with  his  debtor,  the  exemption 
law  was  waived.  This  claim  he  might  well  assert  against  the  debtor 
himself,  or  against  any  fund  in  Court  to  which  the  debtor  would 
otherwise  be  entitled  under  the  exemption  law.  But  his  ri^ht 
grows  out  of  and  subsists  upon  that  of  the  debtor.  It  is  a  scion 
which  dies  when  the  parent  stock  is  destroyed.  The  creditor  had 
an  interest  by  his  contract  in  claiming  the  benefit  of  the  exemption 
law.  He  trusted  his  right  to  the  care  of  the  debtor,  and  the  latter 
neglected  to  make  the  daim  at  the  pr6per  time.  The  result  was 
that  the  rights  of  both  under  the  exemption  law  were  lost,  and  the 
proceeds  of  the  sale  were  to  be  distributed  among  the  lien  creditorp 
according  to  priority. 

It  was  al^urd  to  suppose  that  the  waiver  of  the  debtor,  under 
such  circumstances,  could  change  the  order  of  priority.  Nothing 
more  than  this  was  intended  by  this  Court,  when  the  chief  justice, 
in  delivering  the  opinion  in  Beyer's  Appeal,  declared  that  such  a 
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iraiver  was  void,  ^^so  f ar  m  it  was  intended  to  affect  cthen^''  and 
that  it  ^^  could  not  put  one  who  Kate  n^  legal  rigM  in  the  place  of 
pne  who  hag.'* 

It  is  ordered  and  decreed  that  the  decree  of  distribntioa 
made  hy  the  Court  of  Common  Pleas  be  reversed.  It 
is  further  ordered  and  decreed  that  the  fund  in  Court 
be  distributed  according  to  the  report  of  the  auditor. 

Black,  J.,  dissented. 


Morgan  versus  Weir. 

QThifl  Court  will  not  revene  a  judgment  for  error  in  an  hnmateiial  matter, 
and  the  partv  complaining  must  show,  not  only  that  an  error  has  been  oom- 
mitted,  but  that  he  has  been  injured  bj  it 

Error  to  the  District  Court  of  Allegheny  county. 
Rogeri  and  Burke,  fbr  plaintiff  in  error. 
Penney  and  Sterretty  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Lbwis,  J. — It  may  be  that,  where  a  bond  is  given  as  collateral 
security  for  the  payment  of  a  negotiable  promissory  note, "  to  who- 
ever maybe  the  holder"  of  it,  no  defence  can  be  made  against  the 
bond  which  could  not  be  made  against  the  note  in  the  hands  of  the 
holder.  The  Court  below,  in  expressing  a  different  opinion,  may 
have  fallen  into  im  error ;  but  we  should  fall  into  a  greater  one,  if 
we  reversed  the  judgment  without  seeing  that  the  error  was  mate- 
rial, and  injured  the  plaintiff  in  error.  We  cannot  reverse  for  an 
error  in  an  immaterial  matter.  We  have  no  way  to  guard  against 
such  a  mockery  of  justice,  but  by  requiring  the  p&>il7  complaining 
to  show,  not  only  diat  an  error  has  been  committed^  but  that  he 
has  been  injured  by  it.  We  do  not  see  how  this  can  be  done, 
without  spreading  the  evidence  before  us,  dul^  authenticated  by 
the  Court  below.  If  the  case  is  not  worth  this  trouble,  it  is  not 
worth  while  to  take  a  writ  of  error  at  alL 

So  far  as  we  can  form  a  conjecture  respecting  the  defence  relied 
on,  it  was  as  available  against  the  note  in  the  hands  of  the  hold^ 
as  against  the  bond.  If  so,  the  error  of  the  Court  did  the  plaintiff 
in  error  no  harm.  If,  under  our  duty  to  presume  everything  in 
&vour  of  the  judgment,  we  have  been  mistaken  in  regard  to  the 
nature  of  the  defence,  the  consequences  of  the  mistake  have  fallen 
where  th^  belong.  We  are  also  asked  to  reverse  this  judgment 
because  ihe  Court  told  the  jury  that,  "  if  they  believed  the  testi- 
mony of  Oa$$idciyt  t^e  plaintifi  cannot  recover.''    And  the  testi- 
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mon^  of  Cassiday,  on  which  the  Wiole  question  depends,  is  not 
famished  to  us  in  the  paper-book  of  the  plaintiff  in  error.  We 
tlo  not  understand  how  his  counsel  preseryes  the  gravity  of  his 
countenance  while  prefersing  such  a  request. 

Judgment  afBrmed. 


Fuller  et  al.  versus  Bradley. 

One  who  holds  himself  forth  to  the  publio  to  carry  for  hire,  is  a  common 
carrier  as  much  in  his  first  trip  as  in  any  subsequent  one,  and  has  a  lien  on 
the  cargo  for  freight 

One  not  a  common  carrier,  but  who  specially  undertakes  to  carry  a  particular 
load  for  hire,  has  no  lien  for  freight  unless  he  reserve  it  by  agreement 

It  is  a  question  for  the  jury  from  all  the  evidence  to  decide  whether  the  con- 
tract is  one  of  affreightment  as  a  common  carrier,  or  a  mere  hiring  for  the  job. 

Where  the  defendant  was  the  carrier  of  freight  for  a  round  tnp,  to  a  given 
place  and  back,  takine  in  and  putting  out  freight,  at  different  places  on  the 
route,  as  plaintiff  might  direct,  for  a  stipulated  sum  per  daj,  tne  defendant 
has  a  lien  on  the  freight  remaining  on  board  on  the  return  or  the  boat,  for  the 
whole  amount  unpaid  at  the  stipu&ted  rate. 

Error  to  the  Common  Pleas  of  Latorenee  county. 
This  was  a  replevin  for  100  harrels'of  salt.  The  plaintiffs  in 
error  wwe  dealers  at  New  Castle,  Lawrence  county,  in  country 
produce  of  yarious  kinds.  Bradley,  the  defendant  in  error,  who 
was  the  owner  of  a  boat,*  horses,  sc,  agreed  to  go  to  Erie  for 
plaintiff  with  his  boat,  team,  and  hands  on  a  trading;  voyage, 
stopping  by  the  way,  and  receivine  and  discharging  lading  on  tne 
route,  as  he  should  be  directed  by  the  plaintifib,  and  Uiey  agreed  to 
pay  him  for  said  services  $6  per  day,  for  eyerr  day  on  the  route 
to  jSirie ;  and  if  a  return  load  should  be  furnished  at  Erie,  to  pay 
a  like  sum  per  day  until  defendant's  return  to  New  Castle.  The 
boat  was  partially  loaded  at  New  Castle,  and  cargo  discharged 
and  taken  on  board  at  several  places,  and  wholly  discharged  at 
Erie,  where  a  full  load  of  salt  and  other  matters  were  put  on 
board,  and  the  boat  was  started  on  her  return  trip.  At  several 
places  on  the  return,  portions  of  the  salt  were  discharged  by  plain- 
tiffs* order ;  and  the  residue  of  the  cargo,  except  100  barrels  of 
salt,  was  discharged  at  New  Castle :  these  100  barrels  the  defend- 
ant refused  to  deliver  until  the  plaintifb  paid  him  the  balance 
due  him  according  to  the  contract. 
The  Court  below  charged  the  jury  as  follows : — 
'^  A  common  carrier  is  one  who  holds  himself  forth  to  the  pub- 
lic, to  carry  for  hire  from  place  to  place :  1  TT.  i*  Ser.  286. 

^^  Though  the  number  of  instances  employed  in  carrying  may 
be  evidence  of  Uie  character  of  a  common  carrier,  it  is  not  the 
rule  which  constitutes  it.    The  law  has  fixed  no  number  of 
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instanceB  which  shall  stamp  him  with  the  character.  If  he  holds 
himself  forth  to  the  public  to  carnr  for  hire,  he  is  a  common  car-l 
rier  as  mnch  in  his  first  trip  as  in  his  second,  third,  or  fourth.        ; 

'^  Did  the  defendant  undertake  as  a  common  carrier  ?     If  he ' 
did  not,  he  had  no  lien  upon  the  salt.     One  who  is  not  a  pnblic  or  A 
conmion  carrier,  but  specially  undertakes  to  carry  a  particularjl 
load  for  hire,  has  no  lien  for  freight  unless  he  specially  reservesli 
it  by  agreement.     The  first  question  for  the  jury  is,  therefore, 
whether  the  plaintifiis  contracted  with  the  defendant  as  a  common 
carrier  ?    Was  he  a  common  carrier,  and  did  he,  as  such,  make 
the  contract  ?    This  you  will  decide  on  all  the  evidence.     If  sat- 
isfied the  defendant  was  a  common  carrier,  the  next  question  to 
be  determined  by  the  jury  is,  whether  the  contract  in  this  case 
was  one  of  affireightment  as  a  carrier,  or  whether  the  defendant 
merely  chartered  or  hired  his  boat,  his  hands,  and  himself  to  the 
plaintiffs,  placing  all  in  their  control,  they  running  the  boat  on 
their  own  account,  and  only  paying  him  wages  for  the  hire  of  the 
boat,  himself,  and  hands. 

'^  If  it  was  a  contract  of  affreightment  as  a  common  carrier, 
and  the  agreement  to  pay  at  the  rate  of  $6  a  day  was  only  the 
mode  of  ascertaining  the  compensation  for  carrying,  a  lien  would 
exist  on  the  articles  carried.  But,  if  the  defendant  specially  hired 
his  boat,  hands,  and  himself  for  daily  pay,  placing  them  under 
the  control  and  disposal  of  the  plaintiffs  themselves,  he  would 
have  no  lien  for  his  daily  wages :  Angell  on  OarrierSy  §  876,  877, 
878,  879. 

"  If  the  defendant  was  the  carrier  of  the  freight  for  the  round 
trip  from  New  Castle  to  Erie  and  back  to  New  Castle,  carrying 
such  freight  as  the  plaintiffs  chose  to  put  aboard  and  take  off  at 
different  points,  and  was  to  be  paid  the  affireightment  at  the  rate 
of  $6  a  day,  for  the  time  employed  until  his  return ;  the  fact  that 
some  of  the  freight  was  delivered  at  Erie  and  other  places,  and 
the  salt  taken  on  at  Erie  and  brought  to  New  Castle,  the  final 
destination  and  termination  of  the  tnp,  would  make  no  difference 
as  to  the  lien.  Under  these  circumstances  the  salt  remaining  on 
board  at  New  Castle,  would  be  liable  for  the  whole  unpaid  freight 
at  $6  a  day  for  the  round  trip.  It  would  be  otherwise  if  the  trip 
did  not  end  at  New  Castle.  For  this  portion  of  the  charge,  we 
give  the  following  reasons :  James  Leslie  was  the  only  witness 
j»*e8ent  at  the  final  bargain,  and  he  stated  that  Bradley  was  posi- 
tive that  he  should  have  $6  a  day  till  he  should  return.  On  cross- 
examination,  he  repeated  that  the  price  of  96  a  day,  for  himself, 
boat,  and  hands,  till  he  returned,  was  stipulated ;  he  also  stated 
that  the  time  it  would  take  to  go  to  Erie  and  back  was  stated ; 
and  for  time  unnecessarily  spent,  defendant  was  to  be  paid  at  the 
same  rate.  Wamock,  the  witness  on  the  part  of  the  plaintiffs, 
stated  that  he  referred  defendant  to  Leslie,  and  that  he  was  not 
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present  at  the  oonrersation  in  Leslie's  presence.  Leslie's  testi- 
mony, therefore,  evidences  the  final  agreement.  Bat  eren  upon 
Wumock's  testimony,  there  would  be  no  real  difierence,  beeanse 
according  to  his  statement,  if  the  plainttflb  ^t  a  back  load  from 
Erie,  the  defendant  was  to  have  the  same  daily  pay  back  to  New 
Castle,  and  the  evidence  shows  that  they  loaded  the  boat  with ' 
salt.  Therefore,  though  a  contingency  might  have  terminated 
the  trip  at  Erie,  yet  by  the  very  terms  of  the  contract  itself,  as 

5 roved  by  him,  it  did  not  terminate  there,  because  the  contingency 
id  not  take  place.  The  jury  are  therefore  instructed,  if  the 
trip  was  to  terminate  at  New  Castle,  and  the^  price  of  the  freight, 
measured  by  the  time  spent  in  making  it,  the  last  articles  remain- 
ing on  board  there,  to  wit,  the  salt,  would  be  subject  to  the  lien 
for  the  whole  amount  of  freight  unpaid :  AngeU  on  Carriers^  §  878 ; 
7  F.  ^  Ser.  468,  Steinman  v.  Wilkins." 

To  thi9  charge  the  plaintiffs  excepted. 

The  jury  found  ^^  for  the  defendant ;  and  found  that  a  balance 
of  $71  was  due  and  owing  by  the  plaintiffs  for  freight,  for  which 
defendant  had  a  lien  on  the  salt  replevied,  and  that  the  value 
thereof  was  ?212.60." 

And  judgment  was  entered  accordingly. 

The  questions  presented  to  this  Court  were— 

1.  Did  the  Court  err  in  submitting  to  the  jury  upon  the  evidence 
in  the  case,  whether  the  contract  was  one  of  affreightment  or  of 
mere  hiring  ? 

2.  Whether  or  not  defendant  was  a  common  carrier  ? 

3.  In  affirming  that  the  trip  was  a  round  trip^  from  New  Castle, 
via  Erie  and  bade,  to  New  Castle. 

The  evidence,  so  far  as  material,  is  embodied  in  the  statement 
of  the  case. 

Tajflor,  for  plaintiff. — It  was  error  to  submit  to  the  jury  for 
their  deliberation  an  alleged  fact,  of  which  there  was  no  evidence : 
Jones  V.  Wood,  4  HarrU  25 ;  Harris  t;.  Staufer,  10  Barr  865. 

Without  proof  the  presumption  would  be,  that  defendant  was  but 
a  private  person,  and  not  responsible  as  a  common  carrier :  Story 
on  Bailments  495 ;  6  B.  188. 

2d.  What  facts  will  constitute  a  contract  of  affreightment  is  for 
the  Court :  and  the  Court,  by  submitting  the  whole  matter  of  law 
and  fact  to  the  jury,  left  it  to  them  to  say  whether  or  not,  on  all 
the  evidence,  defendant  was  entitled  to  a  lien. 

The  contract  does  not  come  within  the  legal  definition  of  an 
affreightment :  Anoell  on  Carrier$y  §  891.  The  ^^  actual  tran$^ 
portation  of  goods  was  not  the  consideration  for  which  defendant 
was  to  receive  96  per  day ;  but  for  his  boat,  horses,  and  hands, 
whether  the  boat  was  loaded  or  light.  It  was  an  ordinary  contract 
of  hiring. 
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Foesession  is  the  basis  of  lien.  The  goods  loaded  at  New 
Castle  were  delirered  at  Erie,  and  another  cargo  was  shipped  thence 
to  New  Castle.  The  Court  affirms  this  to  be  a  round  trip,  although 
it  was  in  proof  that  part  of  the  cargo  was  to  be  delivered  at  Erie : 
and  that  the  salt  brought  to  New  Castle  was  liable  for  the  whole 
unpaid  freight.  The  fact  as  to  the  terminus  of  the  trip  at  Erie 
should  have  been  left  to  the  jury. 

If  it  was  a  round  trip,  no  freight  was  due  till  it  was  completed, 
and  defendant  could  not  detain  for  freight  that  portion  of  the 
cargo  which  he  was  bound  to  deliver  at  Erie,  and  had  no  lien  upon 
it.  And  if  he  had  no  lien  on  this,  for  its  own  carriage,  he  could 
have  none  on  the  cargo  shipped  ^rom  Erie  for  it. 

.  McChaffiny  for  defendant. — The  Court  properly  submitted  the 
evidence  to  the  jury :  1  Smith* 9  Leading  Ca%e9  224 ;  Tumey  v. 
Wilson,  7  Terger  340-2 ;  Murer,  et  al.,  v.  Nixon,  4  N.  JET.  814 ;  4 
Piek.  60;  TenneU  v.  P.  Pilzhen,  2  Herming  49;  1  F.  ^  Ser. 
286;  Chitty(mO<mtract9  4tl9\  ^StoryU9\  2TraM443;  5  Ea»t 
439 ;  8  E^p.  74 ;  8tary  on  Bailm$nU  604. 

2d.  The  question  whether  Uie  contract  was  one  of  affreightment 
or  hiring  was  properly  left  to  the  jury ;  and,  if  affreightment,  then 
the  defendant  had  a  lien. 

The  defendant  retained  control  over  his  boat  and  crew,  furnishing 
all  expenses,  &;c,  himself.  The  fixing  a  stipulated  sum  per  day  does 
not  affect  it,  provided  no  credit  was  given,  and  the  price  was  payable) 
at  the  end  of  the  l^p ;  the  defendant  continuing  in  control  of  the 
boat  until  it  was  completed :  6  Pick.  248 ;  4  Greenl.  412 ;  2  B. 
^  Aid.  603;  16  Ma9%.  870;  16  Mom.  864;  4  Oowen  470;  4 
Wa9h.  O.  G.  100;  2  Storg  16;  Storg  on  BaUmenU  606. 

If  the  jury  was  satisfied  that  defendant  retained  the  control  of 
his  boat  and  hands,  &c.,  until  the  terminus  of  the  trip,  he  had  a 
right  to  retain  the  cargo  till  paid :  4  Mass.  91 ;  6  Mass.  422 ;  11 
Mass.  72,  416;  2  Cbin.  77;  4  Hsp.  22;  7  Goto.  670;  8  Oraneh 
140;  Abbott  on  Shipping,  8d  ed.,  282,  note  1;  1  Jtep.  186;  6 
JSast  662;  7  W.  4^  Ser.  466. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J.^We  affirm  this  judgment  for  the  full  and  satisfac- 
Uxj  reasons  riven  in  the  ohwrge  of  the  learned  judge  who  ruled 
the  cause  in  the  Common  Pleas. 

Judgment  affirmed. 
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Daniel  Beck  versics  David  Beck. 

Where  the  defendant  refused  to  allow  the  plaintiff's  claim  to  be  deducted 
out  of  the  purchase-money  due  to  him  by  a  wird  person,  when  requested  so 
to  do  at  the  instance  of  the  plaintiff,  sayine  that  the  monej  received  by  him 
from  the  plaintiff  was  a  present ;  that  what  ne  owed  tiie  plaintiff  he  would  pay 
to  the  plaintiff  himself,  when  he  needed  it,  or  when  hb  necessities  required; 
ffeldf  tnat  this  was  not  an  admission  that  he  owed  the  plaintiff  anything,  nor 
such  a  promise  as  would  take  the  case  out  of  the  Statute  of  Limitations. 

Error  to  the  Common  Pleas  of  Lawrenee  county. 

The  question  decided  in  this  case  grew  out  of  a  proceeding  in 
foreign  attachment — in  which  defendant  pleaded  the  statute  of 
limitations. 

The  plaintiff  alleged  that  he  loaned  the  defendant,  in  1837  or 
1838,  $100 ;  and  proved,  that,  in  1841,  at  his  request,  A.  Leimer 
(the  witness)  called  upon  defendant,  and  requested  payment  of 
the  demand  of  plaintiff — that  defendant  said  he  could  not  raise 
the  cash  then,  and  asked  for  time,  and  said  he  would  pay  with  5 
per  cent,  interest.  Andrew,  son  of  defendant,  testified  that,  in 
1847,  he  requested  the  plaintiff  (by  letter)  to  pajr  a  debt  which  he 
owed  to  him,  and  that  plaintiff  answered  him  m  1847,  by  a  re- 
quest, that  he  would  call  on  his  father,  the  defendant,  and  ask 
him  to  pay  the  money  which  he  (the  defendant)  owed  the  plaintiff, 
or  make  a  turn-over  with  Andrew  of  the  debt,  which  he  owed  his 
father,  for  purchase-money  of  land  bought  of  him.  His  father, 
the  defendant,  refused  to  pay  or  make  the  turn-over,  and  alleged 
that  what  money  he  had  received  of  the  plaintiff  was  a  present 
made  to  him — ^that  he  would  pay  David  himself  what  he  owed  to 
him,  if  his  necessities  required  it. 

The  Court  below  instructed  the  jury  that  the  declarations  made 
to  Andrew  Beck,  if  believed,  were  sufficient  to  prevent  the  opera- 
tion of  the  statute,  and  to  entitle  the  plaintiff  to  recover. 

McGuffiriy  for  plaintiff  in  error. — The  promise  was  to  pay  when 
plaintiff  needed  it.  The  promise  to  take  a  case  out  of  the  statute 
must  be  clear  and  unconditional :  Harbold's  Executors  v.  Kuntz, 

4  Harris  200 ;  Nixon  v.  Bromfield,  2  ffarria  310 ;  Oakes  v.  Mit- , 
chell,  15  Maine  Rep.  360 ;  Jones  v.  Smart,  6  B.  ^  0.  459 ;  Mur- 
ray  v.  Wheeler,     JV.  ff.  486 ;  8  Shep.  433 ;     Miss.  256 ;  4  Bev.  ^ 
Bat.  129 ;  1  Pet.  351 ;  7  HUl  45 ;  3  Barr  418 ;  1  Richardson  210 ; 

5  Shep.  144 ;  2  Pick.  368 ;  11  Wheat.  810 ;  1 5.  rf;  aHl  204 ;  7 
HahUad  339 ;  3  Wend.  187 ;  7  Verm.  54 ;  2  Jones  264 ;  6 
W.  ^  Ser.  213 ;  Suter  v.  Sheeler,  10  Harris  308. 
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Johnsarij  Danay  and  B.  B.  Pricketty  for  defendants,  cited  Ken- 
sington Bank  v.  Patton,  2  Harris  479 ;  4  -Barr  823 ;  Harbold's 
Executors  v.  Kintz,  4  Harris  210. 

When  called  on  first,  defendant  asked  for  time,  and  said  he  had 
no  money,  and  promised  payment  with  interest ;  and,  in  his  con- 
versation with  Andrew,  promised  payment  when,  or  if,  plaintiff 
needed  it ;  and  every  different  statement  was  mere  subterifugey  to 
get  away  from  the  immediate  discharge  of  the  debt  Payment  can 
only  be  predicated  of  a  subsisting  debt :  American  Law  Register j 
October^  1855.  The  creditor  depositing  (or  loaning)  money  deter- 
mines his  own  necessities,  and  the  right  to  withdraw  when  needed, 
is  implied ;  and  a  promise  to  pay  when  needed,  is  equivalent  to 
a  promise  to  pay  on  demand.  The  demand  was  evidence  of  the 
necessity. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — The  demand  on  which  this  suit  is  brought  waa 
barred  by  the  statute  of  limitations,  unless  taken  out  of  the 
statute  by  a  new  promise  within  six  years.  The  Court  instructed 
the  jury  that  ^^  tne  {promise  of  184^,  as  testified  to  by  Andrew 
Beck,  if  the  jury  believe  the  testimony,  is  sufficient  to  take  the 
case  out  of  the  bar  of  the  statute.''  Andrew  Beck  had  purchased 
a  place  from  the  defendant,  and  was  indebted  for  the  purchase- 
money.  By  directions  from  the  plaintiff,  Andrew  applied  to  the 
defendant  to  allow  the  plaintiff's  claim  to  be  deducted  out  of  the 
purchase-money.  This  the  defendant  positively  refused,  saying 
that  the  money  received  from  the  plaintiff  was  a  present — that 
what  he  owed  to  the  plaintiff  he  would  pay  to  the  plaintiff  him- 
self when  he  needed  it,  or  when  his  necessities  required.  This 
was  not  an  admission  that  he  owed  the  plaintiff  anything,  nor  a 
promise  which  assumed  the  form  or  the  substance  of  a  legal  con- 
tract to  pay  him  anything.  It  was  a  mere  indication  of  intention 
to  repay  one  kindness  by  another,  when  the  occasion  seemed  to 
require  it.  This  disposes  of  the  first  assignment  of  error.  The 
second  is  not  presented  in  such  a  wa^  as  to  be  considered  here. 
Judgment  "^versed  and  ventre  facias  de  novo  awarded. 
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John  If usser  versus  The  Commonwealth. 

The  Act  of  14th  April,  1851,  impoees  a  fine  of  |50  for  selling  liquors  on 
the  Sahbath  day  within  the  county  of  Allegheny,  and  anthorises  a  summary 
conTtotion  before  a  single  justioe  of  the  peace.  The  Act  of  25th  February, 
1855,  imposes  the  same  penalty  for  the  same  offence  oommitted  anywhere 
within  tne  state,  and  prescribes  the  mode  of  proceeding  for  the  recovery 
thereof:  and  furtlter  auuiorises  the  offence  to  be  punished  by  indictment,  fine, 
and  imprisonment    The  latter  Act  repeals  the  former. 

A  general  Act  prescribing  the  mode  of  ponishmeiit  of  a  specific  offence 
throaghout  the  state,  operates  the  repeal  of  an  Act,  limited  to  a  siagle  comity, 
prescribing  the  mode  of  punishment  of  the  same  offence  within  the  designated 
county. 

Error  to  the  Common  Pleas  of  AUegheny  county. 
On  the  6th  July,  1855,  the  plaintiflF  in  error  was  Bummarfly 
conrioted  before  a  justiee  of  peace,  tinder  the  2d  section  of  the 
Aet  of  14th  April,  1851,  relating  to  the  granting  of  tavern 
licenses  in  Allegheny  and  Clarion  counties,  of  selling  malt  liqueur 
on  the  Sabbath  day. 

The  case  was  taken  by  eertiorari  to  the  Common  Pleas  of  Alle* 
gheny  county,  and  there  affirmed. 

CamaJianj  for  plaintiff  in  error. — The  proceeding  was  had  before 
the  justice  without  a  summons  having  previously  issued ;  and  this 
process  is  indispensable  in  all  penal  proceedings :  Rex  t^.  Dyer,  1 
Salk.  181 ;  6  mod.  41 ;  and  see  all  the  cases  collected  8  Mod.  154. 
The  object  of  the  summons  is  to  set  forth  the  charge  and  fix  a  day, 
and  thus  afford  the  accused  the  means  of  making  his  defence :  1 
Stra.  260.  A  summons  to  appear  immediately  is  insufficient :  2 
Burr.  681 ;  1  /Stm.  261 ;  4  Blaek.  Com.  288,  n.  5. 

The  2d  section  of  the  Act  of  1851  is  superseded  and  rq)ealed 
by  the  Act  of  1855.  The  former  was  local  and  restricted  to  Alle- 
gheny county,  the  latter  is  general  and  extends  throughout  the 
state:  1  A$hme(id  181,  Commonwealth  v.  Cromley ;  Foster's  Case, 
Coke's  Bep.  681 ;  Rex  v.  Eaton,  4  Burr.  2026 ;  King  v.  Davis, 
LeacK9  Case$,  228 ;  4  Black.  Com.  89 ;  Peace  v.  Whitney,  5  Maes. 
380.  A  subsequent  statute  intended  as  a  substitute  for  a  former 
one,  repeals  it  pro  tanto :  Bartlett  v.  King,  12  Jfott.  545. 

Shannon^  for  defendant,  cited  8  Ser.  ^  B.  48. 

The  judgment  of  the  Court  was  delivered  by 
Lewis,  G.  J. — It  is  a  familiar  principle  that  a  subsequent  statute 
is  a  repeal  of  all  repugnant  provisions  in  a  prior  one.    This  is 
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horn-book  law,  and  it  needs  neither  maxims  nor  authorities  to 
support  it.  Where  the  prior  enactment  is  local,  and  the  new  one 
general  in  its  operation,  the  maxim  applies  with  undiminished  force ; 
because  the  whole  includes  the  several  parts,  and  all  local  laws 
establishing  one  rule  for  ^ne  portion  of  the  community,  and  a 
different  one  for  the  remaining  portion,  are  inconvenient  and  of 
doubtful  propriety  except  where  they  relate  to  matters  which  are 
local  in  their  nature,  and  are  enacted  by  the  proper  municipal 
authorities  of  the  territory  over  which  they  are  designed  to  operate ; 
and  where  the  first  enactment  sanctions  a  course  of  proceeding 
which  deprived  the  dtizen  of  the  inestimable  privilege  of  trial  by 
jury,  there  is  certainly  no  reason  growing  out  of  its  provisions  in 
this  re^)eet  to  exempt  it  from  the  general  rule.  The  Act  of  14th 
April,  1861,  authorizes  a  summary  conviction  by  a  single  justioe 
of  the  peace,  and  the  imposition  of  a  fine  of  $60  for  selling  Uquora  ^ 
on  the  Sabbath  day  witmn  the  county  of  Allegheny.  The  Act  of 
26th  February,  1866,  imposes  the  same  penalty  for  the  some  offence 
committed  anywhere  wi^in  the  state,  but  directs  that  die  penalty 
be  recovered  ^  before  any  mayor,  alderman,  burgess,  or  justice  oi 
the  peace,  as  Jaite  cf  like  amount  are  now  by  hiw  recoverable  in 
any  action  of  debt,  lurought  in  the  name  of  the  Commonwealth,  as 
well  for  the  guardians  of  the  poor  (or  overseers  of  the  poor  of 
the  township,  ward,  or  borougn,  as  the  case  may  be),  as  for  the 
person  suing."  The  chief  difference  between  the  two  statutes  is 
in  tbe  reiBedy  for  the  recovery  of  the  penalty.  The  first  i»  by 
summary  conviction,  in  which  the  defendant  is  deprived  of  the 
rif  ht  of  appeal  and  the  trial  by  jury.  The  last  is  by  action  of 
debt,  in  which  he  is  entitled  to  both.  It  is  therefore  a  very  mate* 
rial  and  substantial  objection  to  the  proceedings  below  that  they 
are  instituted  in  a  form  which  deprives  the  defendant  of  his  dearest 
rijriits,  and  under  a  statute  which  has  been  repealed.  The  Act  of 
1866,  in  addition  to  the  penalty  of  fifty  doUarSj  to  be  collected  by 
aation  of  debt,  authorizes  the  offence  to  be  punished  by  indiotmeni^ 
fine,  taii  ifnprieonment.    This  is  exposing  the  offender  to  a  double 

Gnishment  for  the  same  offence ;  and  is  surely  sufficient.  To 
Id  that  he  may  be  punished  a  third  time  for  the  same  act,  would 
be  a  measure  of  severity  in  the  construction  of  penal  statutes^ 
which  would  shock  the  most  ordaiary  sense  of  justice. 

Judgment  reversed. 
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Schenley  and  Wife  versus  The  City  of  Allegheny. 

The  Acts  of  Assembly  of  the  5th  April,  1849,  8th  April,  1851,  and  Act  of 
30th  Miurch,  1852,  relating  to  the  paying  and  grading  of  streets  in  the  city  of 
Allegheny,  and  the  assessment  of  the  expense  of  the  same,  upon  the  owners 
of  lots  fronting  on  such  streets,  and  the  manner  of  collecting  said  assessments, 
are  a  proper  and  constitational  exercise  of  the  taxing  power  by  the  legislature. 

Errob  to  the  Common  Pleas  of  Allegheny  county. 

The  parties  in  this  case  agreed  upon  the  followmg  facts,  to  be 
considered  in  the  nature  of  a  special  verdict : — 

On  the  15th  day  of  May,  lo51,  the  Select  and  Common  Coun- 
cils of  the  city  of  Allegheny  passed  the  following  ordinance  (which 
was  duly  published  in  one  of  the  public  newspapers,  published  in 
said  city  of  Allegheny,  within  fifteen  days  from  and  after  its  pass- 
age as  aforesaid ;  the  publication  thereof,  with  the  time  thereof, 
was  duly  proved  by  oath,  as  required  by  the  charter  of  said  city ; 
and  said  oath,  together  with  said  ordinance,  was  duly  recorded  in 
the  office  of  the  recorder  of  deeds,  in  and  for  the  county  of  Alle- 
gheny, aforesaid,  on  the  80th  day  vt  May,  1851,  in  a  separate 
book  kept  for  that  purpose,  as  required  by  the  charter  aforesaid), 
to  wit : — 

^^  Sect.  1.  Be  it  ordained  and  enacted  by  the  Select  and  Com- 
mon Councils  of  the  city  of  Allegheny,  and  it  is  hereby  enacted 
by  the  authority  of  the  same,  T&it  me  committee  on  streets  be 
and  they  are  hereby  authorized  and  directed  to  invite  and  receive 

? reposals  for  the  grading  and  paving  of  Liberty  Street,  from  East 
lommon  to  East  Lane ;  Liberty  Street,  from  East  Lane  to  Chest- 
nut Street;  Federal  Street,  from  the  south  line  of  the  North  Com- 
mon to  Carrol  Street ;  Pitt  Alley,  from  Strawberry  Alley  to  the 
North  Common ;  Ohio  Street,  from  Webster  Street  to  Duquesne 
borouffh — streets  within  the  said  city,  and  to  contract  therefor, 
with  the  lowest  and  best  bidder  or  bidders,  at  their  discretion. 

^'  Sect.  2.  That  for  the  purpose  of  defraying  the  costs  and  ex- 
penses of  the  said  improvements,  there  be  and  is  hereby  levied  a 
special  tax,  to  be  equally  assessed  upon  the  said  streets,  in  pro- 
portion to  the  feet  front  on  them  respectively,  comprised,  and 
bounding,  and  abutting  as  aforesaid. 

^^  Sect.  8.  That,  as  soon  as  the  cost  and  expenses  of  the  said 
improvements  shall  be  fully  ascertained,  it  shall  be  the  duty  of 
the  street  commissioner  to  assess  and  apportion  the  same  among 
the  several  lot-holders  owning  property  upon  the  said  streets  and 
alleys,  according  to  the  rule  above  indicated,  and  thereupon  to 
give  notice  thereof  to  the  owner  or  owners,  or  occupants  of  the 
said  lots,  respectively,  or  to  the  agent  or  guardians  of  such  owners, 
and  also  to  make  return  of  said  assessment  or  appraisement  to  the 
mayor  of  said  city. 

^^Sect.  4.  That  it  shall  be  the  duty  of  said  mayor,  upon  the 
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return  so  made,  to  cause  a  duplicate  copy  thereof  to  be  placed  in 
the  hands  of  the  collectors  of  the  proper  ward,  or  wards,  or  of  any 
of  the  constables  of  said  city,  together  with  his,  the  said  mayor's, 
warrant  for  the  collection  of  the  same ;  and  it  shall  be  the  duty 
of  the  said  collectors  or  constables,  on  the  receipt  of  said  duplicate 
and  warrant,  to  collect  forthwith  the  amount  of  said  special  tax 
from  the  persons  charged  therewith,  and,  in  case  of  any  default 
made  in  the  payment  thereof,  to  take  such  measures  for  the 
enforcement  of  the  same  as  are  authorized  by  law  to  be  employed 
in  regard  to  any  tax  or  taxes  assessed  by  said  city. 

^^  $^ect  5.  That  so  much  of  any  ordinance,  or  ordinances,  as 
may  conflict  with,  or  be  supplied  by,  the  provisions  of  the  fore- 
.  going,  be  and  they  are  hereby  repealed.** 

In  pursuance  of  the  foregoing  ordinance,  Ohio  Street  was 
graded  and  paved  from  Webster  Street  to  Duquesne  borough, 
^aid  Ohio  Street  being  within  the  corporate  limits  of  said  city 
of  Allegheny,  and  being  a  street,  or  public  highway,  laid  out  by 
the  state  on  the  laying  out  of  the  town  of  AUegheny,  to  wit,  in 
1786.)  The  cost  and  expenses  of  grading  and  paving  Ohio 
Street,  were  equally  assessed  on  the  feet  front  bounding  and  abut- 
ting on  that  street;  and  according  to  the  assessment  so  made, 
there  was  assessed  on  the  piece  of  property,  described  in  the  above 
writ  of  9€trefaciaSj  the  sum  of  $185.64.  Demand  of  the  amount 
was  made  on  Charles  B.  Scully,  the  agent  of  the  defendants 
(they,  the  defendants,  not  residing  in  the  county  of  Allegheny), 
and  owners  of  the  property  described  in  said  writ  of  9Ctre  faciasy 
by  S.  Tyler,  the  street  commissioner  of  the  city  of  Allegheny, 
on  the  16th  of  September,  1852.  The  amount  not  being  paid, 
on  the  27th  of  December,  1852,^  S.  Tyler,  the  street  commis- 
sioner aforesaid,  filed  a  statement  in  the  office  of  the  prothonotary 
of  the  Court  of  Common  Pleas  of  AUegheny  county,  to  No.  208 
of  December  Term,  1852,  headed  ^'Ohio  Street,**  and  setting 
forth,  among  other  things,  the  names  of  the  owners,  viz.,  the  de- 
fendants, of  the  piece  of  property  described  in  the  said  writ  of 
scire  faeiaSy  and,  firstly,  described  in  said  statement,  the  amount 
of  the  costs  and  expenses  for  which  the  piece  of  property  is 
Uable,  and  a  description  of  the  said  piece  of  property  sufficient  to 
identify  it,  the  ward  in  which  it  is,  and  the  number  of  feet  it 
fronts  and  abuts  on  said  Ohio  Street,  graded  and  paved  as  afore- 
said, and  the  date  of  the  demand* of  the  amount  the  said  piece 
of  property  is  liable,  and  on  whom  demand  was  made— of  the 
truth  of  which  facts  the  said  street  commissioner  made  oath 
before  one  of  the  aldermen  of  the  city  of  Allegheny,  on  the  27th 
of  December,  1852,  and  on  the  same  day  filed  the  statement, 
with  his  8aid«affidavit  annexed  to  said  statement,  in  the  office  of 
the  prothonotary  of  the  Court  of  Common  Pleas  of  said  county. 
The  said  scire  facias  issuecl  December  81,  1862.  If  the  Court 
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should  be  of  opinion,  from  this  state  of  facts,  that  the  plaintiffs 
are  entitled  to  recover,  then  judgment  to  be  entered  in  their 
favoor  for  the  sum  of  9135.64,  witn  interest  from  September  16, 
1852,  with  costs;  otherwise  judgment  for  defendants,  with  costs. 
The  right  to  a  writ  of  error  reserved  to  the  parties,  plaintiffs  and 
defendants. 

The  Court  entered  judgment  on  the  case  stated  in  favour  of  the 
plaintifb.  Whereupon  the  defendant  removed  the  record  to  thia 
Court,  and  assigned  the  ei^ry  of  said  judgment  for  error. 

Q-.  P.  BamiUony  for  plaintifi  in  error,  cited  2  Kent'i  Com. 
332 ;  9  Earru  168;  CtnM.  Penna.  4  sect  7  art. ;  6  Whart.  4; 
3  Watts  92. 

Geyer,  for  defendants  in  error,  cited  3  WaU%  296-224;  1 
HarriB  104-117 ;  3  Id.  245 ;  2  Barr  216-224 ;  9  Leg.  Int.  102 ; 
1  John.  77 ;  8  W(md.  263;  P.  L.  1861,  372;  Id.  1852,  304. 

The  opinion  of  the  Court  was  delivered  bj 

Woodward,  J. — The  proceedings  of  the  city  of  Allegheny  to 
levy  the  tax  in  question  appear  to  have  been  in  accordance  with 
the  Act  of  Assembly  of  5th  April,  1849,  as  modified  by  the  3d 
section  of  the  Act  of  8th  April,  1851,  P.  L.  372,  and  by  the  3d 
section  of  the  Act  of  30th  March,  1852,  P.  L.  205. 

The  onl^  question  is  iqM)n  the  constitutionalitv  of  that  legisla- 
tion ;  and  in  view  of  the  course  of  decision  which  prevails  in  this 
Court,  as  indicated  especially  in  McMasters  v.  The  Commonwealth^ 
8  WatU  292,  Kirby  i;.  Shaw,  7  SarriM  258,  and  Sharpless  v.  The 
City  of  Philadelphia,  9  JSdrris  147,  it  se^ns  strange  that  such  a 
question  should  have  been  thought  worth  submitting.  From  the 
principles  recognised  in  these  cases  it  must  be  apparent  to  the 
most  carelees  reader,  that  the  exercise  of  the  taxing  power  by  the 
legislature  must  become  wanton  and  unjust — ^be  so  grossly  per- 
verted as  to  lose  the  character  of  a  legislative  function — befoire 
the  judiciary  will  feel  themselves  entitled  to  interpose  on  consti-^ 
tutional  grounds*  To  arrest  the  legislation  of  a  free  people,  eepe- 
cially  in  reference  to  burthens  self-imposed  for  the  common  good, 
is  to  restrain  the  popular  sovereignty,  and  should  have  clear  war- 
rant in  the  letter  of  the  fundament^  law.  The  legislation  com- 
plained of  here  is  of  the  character  of  much  that  has  prevailed  in 
rennsylvania  without  co]iq)laint ;  which  has  been  often  sanctioned 
by  judicial  tribunals ;  and  which  is  made  indispensable  by  the 
growth  and  prosperity  of  towns  and  cities.  It  is  a  fair  and  legiti- 
mate n^pde  of  taxation,  because  it  imposes  the  burthens  exactly 
where  the  bene&s  ^re  confured,  and  its  constitutjpnality  is  un- 
9;uettionable. 

the  judgment  is  affirmed. 
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Waters  versm  Hixenbaugh's  Administrators. 

A  p&rtjr  bAYing  a  legal  claim  upon  another  for  work  done,  wagered  the 
amount  with  bis  debtor  on  the  erent  of  an  approaching  election,  who  eave  his 
note  for  double  the  amount  of  his  indebtedness,  to  be  i^ad  to  his  orediu>r  upon 
the  success  of  the  candidate  named.  The  debtor  won  the  bet,  and  Uie  creditor 
brought  oisumpBU  for  his  original  cause  of  action.  EeH  that  he  was  entitled 
to  recover. 

A  bet  upon  an  elecUon,  regarded  as  a  contract,  is  totally  void,  where  tiiere 
has  been  no  deposit  of  the  thing  bet 

Eeror  to  the  Common  Pleas  of  Chreene  county. 

Thi8  was  an  action  of  a$8ump8it  brought  by  plaintiff,  who  de- 
ekred,  lat,  For  vrork  and  labour  done ;  §d.  Money  paid,  laid  out, 
fte. ;  8d,  Money  had  and  reoeiyed ;  and  4th,  Account  stated.  To 
whidi  defendant  plended  non  ad9tuB^mi  and  the  Statute  of  Limi- 
tations* 

The  plaintiff  and  d<$feadaHt'g  intestate  had  some  dealings  toge- 
ther, the  plidntiff  having  done  hanrest  work  for  drfendant ;  and 
upon  a  settlement,  the  latter  was  foond  indebted  to  the  plaintiff, 
in  the  faU  of  1851,  jnst  before  the  eleetion,  $5.68,  and  gave  his 
note  to  plaintiff  for  double  that  sum,  payable  when  W.  F.  cfohnston 
was  reelected  governor  of  Peimsylvaaia«  A  yerdict  was  rend^ed 
prof^rma  for  plaintiff  by  eans&aAy  for  $6.80,  but  judgment  to  be 
entered  for  defendant,  notwithstanding  the  yerdict,  if  the  Court 
should  be  of  opinion  that  the  aboye  note  giyen  to  the  plaintiff 
vndw  the  eiroumstaaces,  was  a  bar  to  the  pkintiff 's  reooyery. 

June  15.    The  Court  gave  jud^^ttent  for  defendant. 

Domey  and  Bohih^  for  plaintiff  in  enror. — By  the  Act  of  March 
£4,  1817,  Wi^erfaig  or  betting  upoai  the  event^of  an  election  is 
pr^btted,  and  all  eontn|cts>  &c.,  founded  thereon  are  declared 
null  and  y^d*  Under  this  Act  judgment  should  haye  been  for 
plaintiff.  The  Act  should  be  so  construed  as  to  svqppress  the  eyiL 
Money  lost  and  paid  over  eai;mot  be  recoyered  back — the  statute 
renders  the  contract  yoid :  McCoy  f>.  McCoy,  6  W.  f  Ser.  485 ; 
asd  see  Mnret  v.  Stokes,  4  T.  M.  661. 

But  in  this  case  the  work  was  done  on  a  legal  contract  of  hiring ; 
the  note  could  not  operate  as  a  release,  for  there  was  no  consioe- 
ration ;  nor  as  a  satisfaction,  for  it  had  no  legal  yalue.  The  par- 
ties stood  as  before  it  was  giyen. 

The  plaintiff  does  not  require  the  aid  of  the  illegal  transaction 
to  entitle  him  to  recoyer:  Swan  v.  Scott,  11  Ser.  ^  R.  164;  10 
Barr  170 ;  2  Harris  18.  His  cause  of  action  for  work  and  labour 
done  is  complete  without  it ;  and  nothing  short  of  actual  payment 
should  be  held  to  extinguish  it. 
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SayerSy  for  defendant  in  error. — The  case  comes  within  the  Act 
of  2d  July,  1839.  The  overseers  of  the  poor  can  recover  the 
amourU  so  bet.  A  "  thing  of  value"  was  staked  by  the  defendant 
on  the  event  of  an  election,  and  he  won.  Could  not  the  whole 
sum  have  been  recovered  of  him  bv  the  overseers  within  the  two 
years  limited  by  the  Act  ?  PlaintiflF  brought  suit  within  the  two 
years — ^when  the  whole  belonged  to  the  overseers,  can  he  recover  ? 

The  opinion  of  the  Court  was  delivered  by 
LowRiB,  J. — In  this  case  we  have  nothing  to  do  with  the  penal- 
ties which  the  parties  have  incurred  by  their  illegal  betting.  Let 
them  answer  for  that  in  the  proper  manner.  Having  settled  their 
accounts,  the  defendant  was  found  indebted  to  the  plaintiff  $5.68, 
and  proposed  with  him  to  bet  that  amount  on  the  approaching 
general  election,  which  was  accepted,  and  therefore  he  gave  to  the 
other  his  note  for  double  the  amount,  payable  if  the  election  should 
result  in  a  specified  way.  The  Common  Pleas  were  of  opinion 
that  this  betting  of  the  debt  barred  the  ri^ht  of  action  for  it.  But 
in  one  event  this  is  enforcing  the  bet ;  and  in  another  it  is  letting 
the  losing  better  win  it.  The  principle  is,  that  the  contract  of 
betting  is  totally  void  as  a  mere  contract,  where  there  has  been 
no  deposit  of  the  thing  bet.  Then  the  parties  stand  to  each  other 
as  if  no  bet  had  been  made.  Neither  one  has  any  right  or  inte- 
rest in  the  thing  bet  by  the  other.  The  Commonwealth  may  claim 
it  from  him,  who,  without  the  bet,  had  the  right  to  it,  but  the 
other  party  cannot.  He  can  take  no  benefit  under  legal  sanction 
by  his  illegal  act. 

November  15, 1855.  This  cause  came  on  for  hearing 
at  the  present  term,  on  a  writ  of  error  to  the  judg- 
ment of  the  Court  of  Common  Pleas  of  Greene  county, 
and  was  argued  by  counsel,  and  now  it  is  considered 
and  adjudged  that  there  is  error  in  the  said  judgment 
of  the  Common  Pleas,  and  it  is  therefore  reversed  and 
set  aside,  and  it  is  now  here  further  considered  and 
adjudged  that  the  plaintiff  recover  of  the  defendant 
six  dollars  and  eighty  cents,  with  interest  from  the 
15th  of  June,  1855,  and  costs  of  suit,  and  the  record 
is  remitted  to  the  Common  Pleas,  that  this  judgment 
may  be  carried  into  effect. 


Digitized  by  CjOOQIC 


1855.]  OF  PENNSYLVANIA.  138 


Clark  €t  al.  vei^sua  Freeman. 

Proof  of  the  handwriting  of  the  maker  of  a  promissory  note,  and  the  tes- 
timony of  a  witness  that  he  had  corresponded  with  "  Bradner  and  Co.  of  New 
York,''  and  from  his  knowledge  of  their  signatures  thas  acaaired,  his  opinion 
was  that  the  endorsement  was  made  by  *'  Bradner  k  Oo./^  was  sufficient  to 
let  the  note  go  to  the  jury. 

The  exeeution  of  the  note,  possession  of  it  by  the  plaintiff,  evidence  of  the 
handwriting  of  the  endorser,  in  the  absence  of  evidence  of  any  other ^rm  of 
the  same  name,  laprimd  facie  evidence  of  identity. 

Erkor  to  the  Common  Pleas  of  McKean  county. 

This  action  was  brought  for  the  recovery  of  a  promissory  note, 
dated  31st  May,  1850,  for  9728.72,  signed  by  defendant,  payable 
to  the  order  of  Bradner  &  Co.,  and  endorsed,  or  said  to  be  en- 
dorsed, by  the  payees. 

Hamlin  (a  witness  produced  by  plaintiff)  deposed  that  he  knew 
the  parties  to  the  suit,  and  had  had  correspondence  with  Bradner 
&;  Co.,  of  New  York — ^had  addressed  them  letters,  and  had  re- 
ceived replies;  and,  being  shown  the  notes,  said,  ^^from  the 
knowledge  I  have  of  the  signature  of  Bradner  &;  Co.,  acquired 
by  the  correspondence  aforesaid,  my  opinion  is  that  the  endorse- 
ment of  Bradner  &  Co.,  upon  the  back  of  the  note,  was  entered 
thereon  by  Bradner  &  Co."  The  Court  admitted  the  note,  and 
defendant  excepted* 

Johnson  and  Browny  for  plaintiff  in  error,  cited  1  Cheerd.  Evi- 
dencey  §  577;  2  iStarkie  373.  The  identity  of  the  endorsers 
with  Bradner  &  Co.  is  not  established. 

Witmorey  for  defendant  in  error,  cited  1  Cheenleafj  3d  ed., 
§576. 

The  opinion  of  the  Court  was  delivered  by 

Lbwis,  C.  J: — This  is  an  action  on  a  promissory  note,  drawn 
in  favour  of  "Bradner  &  Co."  or  order,  and  purporting  to  bear 
their  endorsement.  The  Court  admitted  the  note  in  evidence 
after  proof  of  the  hi^ndwriting  of  the  makers,  and  evidence  given 
by  B.  D.  Hamlin  that  he  had  corrresponded  with  Bradner  &  Co., 
of  New  York ;  and,  from  his  knowledge  of  their  signature,  thus 
acquired,  his  opinion  was  that  the  endorsement  was  entered  by 
'^  Bradner  &  Co."  The  admission  of  the  note  in  evidence  was 
the  error  assigned. 

The  execution  of  the  note  was  an  admission  of  the  existence 
of  the  payees  therein  named ;  and  the  possession  of  it  by  the 
plaintiff,  with  Mr.  Hamlin's  testimony  to  the  endorsement  by 
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**  Bradner  &  Co.,"  in  the  absence  of  evidence  of  any  other  firm 
of  that  name,  was  primd  facie  evidence  that  the  endorsement  was 
made  by  the  proper  parties.  This  was  sufficient  to  justify  the 
Court  in  admitting  the  note  to  be  read  to  the  jury. 

Judgment  affirmed. 


Zimmerly  versus  Koad  Commissioners. 

In  a  proceeding  nnder  the  Act  of  26th  of  March,  1846,  *'  to  amend  the 
road  laws  of  Erie  county/'  the  conamiseioners  are  authorised  to  challenge 
four  jurors  for  "  interest  or  other  cause,"  It  is  error  to  permit  such  challenge 
to  he  made  peremptorily,  and  without  showing  suoh  good  and  sufficient  ciuise 
as  would  disqoaliry  the  juror. 

The  clause  in  the  proviso  of  the  9th  section  of  Uie  said  Act*  which  proyides 
that  the  commissioners  **  may  substitute  others''  in  the  place  of  the  jurors 
rejected,  is  satisfied  when  they  cause  new  jurors  to  be  summoned  by  tiie 
magistrate.  The  commissioners  are  not  permitted  by  the  Act  to  name  and 
select  the  Bobstitotet. 

The  Act  of  1810,  which  makes  the  decision  of  the  Common  Pleas  final  on  a 
certiorari^  does  not  apply  to  cases  arising  under  special  statutes. 

Certiorari  to  the  Common  Pleas  of  Urie  county. 

This  was  a  certiorari  to  remove  the  proceedings  in  a  case  und^ 
the  Act  of  26th  March,  1846,  ^'  to  amend  the  road  laws  of  Erie 
county,  and  for  other  purposes,"  which  were  commenced  before  a 
justice  of  the  peace.  The  complaint  set  forth  that  Mary  E. 
Zimmerly  was  the  owner  in  fee  of  a  certain  lot  in  the  town  of 
Erie,  Mill  Creek  township ;  that  the  road  commissioners  of  said 
township  had  laid  out  and  opened  a  street,  taking  25  feet  in  width 
and  40  rods  in  length  off  the  said  lot,  to  the  damage  of  complain- 
ant 9100.  The  justice  issued  a  summons  for  the  road  commis- 
sioners, and  summoned  six  jurors  to  appear  at  the  same  time,  to 
hear  and  determine  the  case.  The  parties  and  jurors  appeared  on 
the  day  appointed,  and  the  counsel  of  the  defendants  claimed  the 
right  to  challenge  peremptorily,  and  strike  off  four  of  the  jurors 
and  substitute  others  in  their  place,  which  the  justice  decided  he 
had  the  right  to  do ;  and  four  of  them  were  struck  off  accordingly 
and  others  substituted ;  to  all  which  the  counsel  of  plaintiff  objectea, 
and  protested  against  the  proceedings  for  allowing  the  same  with- 
out any  cause  shown  of  any  kind,  on  the  part  of  the  defendants 
for  the  rejection  of  the  saia  jurors  or  the  substitution  of  others ; 
and  objected  to  the  swearing  of  the  jury  thus  constituted,  four 
of  whom  were  from  the  said  Mill  Creek  township. 

A  majority  of  the  said  jury  found  a  verdict  of  "  no  damages," 
upon  which  judgment  for  costs  was  entered  against  plaintiff,  who 
took  a  certiorari  to  the  Common  Pleas,  where  the  judgment  of  the 
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justice  was  affirmed-— whenoo  tiie  case  was  remeyed  isto  this 
Court. 

Marshall^  {(st  plaintiff  in  error. — Tlie  jMroviso  of  the  9th  sec- 
tion of  the  Act  of  1846,  giyee  the  right  to  the  commissioners  to 
challenge  a  juror  on  the  ground  of  ''  interest  or  other  cause." 
The  right  of  peremptory  challenge  is  not  given,  and  its  exercise 
in  this  case  is  clearly  error. 

To  give  one  party  to  a  controTersr  the  uncontrolled  right  to 
select  a  majority  of  the  jury  is  so  palpably  wronc,  that  the  legis- 
lature cannot  have  intended  anything  of  the  kind.  The  proviso 
would  accord  with  reason  and  common  sense  by  substituting  the 
words  ^Hhe  $aid  jtutiee**  immediately  before  ^'substitute." 

Lane  and  Thompson,  for  defendant. — The  letter  of  the  law 
leaves  it  at  the  option  of  the  commissioners  to  reject  or  not  any 
of  the  jurors  chosen  by  the  justice,  up  to  the  number  four.  The 
right  is  absolute,  and  subject  to  no  condition ;  no  other  party  is 
constituted  ludge  of  the  eau9e  of  rejection.  The  right  to  substitute 
is  connected  with  the  right  to  reject,  and  is  equally  certain. 

The  argument  of  the  plaintiff  in  error  may  be  good  against 
the  law  itself^  but  not  as  to  the  construction  given  it  by  the' Court. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — This  is  a  case  under  the  peculiar  road  law  of  Erie 
county.  The  pluntifb  demanded  c<Hnpensation  for  land  taken  to 
make  a  road,  and  to  that  end  they  commenced  a  proceeding  against 
the  road  commissioners  before  a  justice,  whose  duty  it  became  to 
call  a  jury  of  six  persons  to  try  the  cause.  The  commissioners 
claimed  the  right  to  challenj^  or  set  aside  four  of  the  jurors  per- 
emptorily, and  without  assigning  any  cause  whatever.  The  justice 
permitted  this  to  be  done ;  and  not  this  only,  but  he  allowed  the 
commissioners  of  the  township  to  naske  the  persons  who  should  be 
substituted  in  the  place  of  those  who  were  so  stricken  off. 

It  is  contrary  to  every  princmle  of  right  and  justice  that,  in  a 
civil  proceeding,  the  power  should  be  ^ven  to  one  party  and  with- 
held from  the  other,  of  naming  the  jury  to  try  the  cause.  No 
such  rule  has  ever  be«i  established  in  any  country  since  the  trial 
by  jury  was  first  instituted.  A  person  acimsed  of  certain  high 
criminal  offences  may  challen|^  a  limited  number,  while  the  pro- 
lecuting  officer  has  no  such  privilege ;  but  even  the  tenderness  of 
law  for  life  and  liberty  has  not  yet  induced  any  legislation  to  per- 
mit a  party  so  situated  to  name  the  persons  who  shall  fill  the  place 
'Of  the  jurors  challenged.  It  is  doubtful  if  sndi  a  statute  as  this 
was  construed  to  be,  by  the  justice  and  the  court  below,  would  not 
be  unconstitutional  and  void.  No  man's  property  can  be  taken 
for  public  use  without  paying,  or  providing  for  the  payment  of 
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adequate  compensation.  And  who  will  say  that  a  compensation 
is  provided  for  by  a  law  which  compels  the  owner  to  take  what- 
ever may  be  awarded  by  a  jury  of  his  adversaries'  choosing  ? 

It  is  argued  that  the  road  commissioners  are  not  in  any  proper 
sense  parties  to  this  proceeding.  Then  there  are  no  parties,  for 
there  are  no  other  names  on  the  record,  and  nobody  else  was  sum- 
moned. It  is  true  that  the  damages  recovered  by  the  complainant 
will  not  have  to  be  paid  out  of  their  private  pockets.  Neither 
does  an  administrator  pay  the  debt  of  his  decedent,  nor  is  a  bank 
officer  personally  responsible  for  a  wrong  committed  bv  his  corpo- 
ration. Yet  if  they  were  permitted  to  choose  juries  m  their  own 
cases,  no  one  would  suspect  them  of  exercising  the  privilege  with 
very  much  impartiality.  The  road  commissioners  are  chosen  by 
the  townships,  represent  the  people  of  the  township,  and  are 
charged  with  the  duty  of  managing  the  financial  affairs  of  the 
township.  Their  relation  with  the  township,  to  say  nothing  of 
their  personal  interest  as  tax-payers,  is  as  close  as  that  of  attorney 
and  client,  and  very  much  of  the  same  nature.  Our  knowledge 
of  mankind  will  not  permit  us  to  believe  that  these  officers  coidd 
be  engaged  in  a  controversy  like  this,  against  a  claim  which  they 
have  decided  to  be  wrong,  without  having  some  feeling.  Most  men 
would  have  a  great  deal.  Naturally,  and  almost  necessarily,  they 
would  exercise  the  power  claimed  for  the  purpose  of  rejecting 
impartial  jurors,  and  substituting  in  their  places  others  whom  they 
beueved  to  be  favourable  to  themselves.  Some  proof  of  this  is 
furnished  by  the  record  before  us,  which  shows  that  though  the 
jurors  originally  summoned  were  from  other  parts  of  the  county, 
and  had  at  least  no  interest  in  the  cause,  every  substituted  juror 
was  an  inhabitant  and  tax-payer  of  Mill  Greek  township. 

These  are  reasons  a  priori  which  would  make  us  hesitate  about* 
yielding  such  a  power  to  the  defendants,  even  if  the  letter  of  the 
statute  should  seem  at  first  view  to  warrant  it.  But  this  Act  requires 
no  straining  to  make  it  accord  widi  the  principles  of  natural  justice. 
The  commissioners  are  authorized  to  reject  (a  word  which  we  under- 
stand as  synonymous  with  challenge)  four  jurors  or  any  less  number ; 
but  not  peremptorily.  The  Act  expressly  says  that  it  can  be  done 
only  ^^for  interest  or  atJier  eatue.**  The  right  to  reject  depends 
on  the  existence  of  interest  or  other  cause,  and  therefore  the  latter 
must  be  proved  before  the  former  can  be  exercised.  The  words 
^^  other  cause,"  mean  such  good  ground  of  challenge  as  will  be 
sufficient  to  disqualify  the  juror.  The  commissioners  may  be  said 
to  ^^  substitute  others  in  place  of  those  rejected,  when  they  cause 
new  jurors  to  be  summoned  by  the  magistrate.  The  Act  does  not 
sa^  that  the  substitutes  shall  be  selected  and  named  by  the  conn 
missioners. 

We  are  of  opinion  that  the  Act  of  1810,  which  makes  the  deci- 
sion of  the  Common  Pleas  final  in  a  certiorari^  does  not  apply  to 
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a  0886  like  lliis,  which  arises  nnder  a  special  statute  giying  to  jus- 
tices an  extraordinary  jurisdiction. 

The  motion  to  quash  the  writ  is  OTerruled,  and  the  pro- 
ceedings before  the  justice  are  reversed  and  set  aside, 
with  directions  that  the  justice  call  the  parties  before 
him,  and  proceed  de  novo  according  to  law. 


Clark  versus  Smith. 

A  parol  contract,  which,  if  valid  and  reduced  to  writing,  mieht  be  construed 
to  give  a  life  estate  to  the  grantee,  remainder  in  fee  to  his  wife,  being  unwrit- 
ten, is  within  the  Statute  of  Frauds,  and  has  only  the  force  and  effect  of  a 
lease  at  will. 

Where  no  certain  term  is  agreed  upon,  tenancies  at  will  are  now  construed 
to  be  tenancies  from  year  to  year ;  and  by  the  Act  of  1772,  the  like  notice 
to  quit  must  be  given  to  such  tenants,  as  in  estates  for  years. 

A  tenancy  at  will  exists  in  Pennsylvania  only  in  name,  and  is  in  effect  a 
tenancy  from  year  to  year. 

Where  a  tenant  under  a  parol  agreement  is  in  possession  of  a  close,  and 
no  certain  term  is  stipulatea,  the  landlord  has  not  such  a  possession,  before 
entry  upon  the  premises,  as  will  entitle  him  to  maintain  an  action  of  trespass 
qtt€are  ctausum  jregU. 

Errob  to  the  Common  Pleas  of  Warren  county. 

This  was  an  action  of  trespass  quare  davsumfregit. 

The  plaintiff  showed  title  to  the  close  in  himself,  and  possession 
till  about  three  years  previously  to  the  commencement  of  this  suit, 
when  he  told  his  son-in-law,  Donegan,  that  he  might  go  on  the 
land  and  live — that  he  would  help  him,  and  would  will  it  to  his 
wife.  This  was  in  the  winter,  and,  in  the  spring,,  the  son-in-law 
moved  upon  the  land.  The  plaintiff  built  the  cellar,  and  assisted 
in  putting  up  a  bam.  Donegan  paid  taxes  and  remained  in  pos- 
session, but  never  paid  anytlung  for  the  land. 

The  defendant,  C.  Smith,  was  the  road-master  in  1852,  and, 
without  authority,  removed  the  road  through  the  premises,  from 
two  to  four  rods  east  of  its  former  site,  for  a  distance  of  twenty 
rods,  and  made  a  turnpike  road  through  the  plaintiff's  improve- 
ment occupied  by  his  son-in-law ;  and  this,  with  other  matters  set 
out  in  the  declaration,  constituted  the  trespass  complained  of. 

The  only  question  in  the  case  was  whether  the  owner  of  land, 
not  in  actual  possession  before  entry  upon  his  tenant  at  will,  could 
maintain  trespass. 

Brown,  for  plaintiff  in  error. — The  possession  of  tenant  at  will 
maybe  considered  either  in  the  lessor  or  lessee,  and,  therefore, 
either  may  maintain  trespass :  Co.  Litt.  57  a,  note. 

Doneffan  is  nothing  but  a  tenant  at  will.    A  parol  gift  is  re- 

V0L.1.-18     ^ 
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garded  as  ft  purchase,  and  the  xlonee,  like  any  other  pnrchaaeri 
must  prove  the  contract :  7  MarriB  461.  No  contract  of  sale  is 
pretended.  He  was  in  possesBion  by  license  from  plaintiff.  It 
has  not  the  requisites  enumerated  in  Moore  v.  Small,  and  Wood  v* 
Farmare,  10  WcOti  195.  The  counsel  further  cited  Wrack  v.  Sorber, 
2  Wh.  390 ;  Bckert  v.  Mace,  8  P.  B.  864.  If  Donegan  took 
possession  under  an  expectation  or  promise  that  the  land  would 
be  devised  to  his  wife,  he  had  no  other  estate  than  a  tenancy  at 
will,  and  was  liable  to  be  dispossessed  by  plaintiff;  but,  with  the 
right  of  entry  to  secure  the  emblements  after  a  lease  has  expired 
by  its  own  limitation,  the  lessee  is  a  mere  tenant  at  will :  Overdeer 
V.  Lewis,  1  W.  ^  Ser.  90, 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — The  rule  of  this  Court  requires  that,  *'  when  an 
error  is  assigned  to  the  charge  of  the  Court,  the  part  of  the 
charge  referred  to  must  be  quoted  totidem  verbis  in  the  specifica- 
tion:'' 6  Harris  578.  An  assignment  that  ^'the  Court  erred  in 
the  answer"  to  a  particular  point,  without  specifying  either  the 
point  itself,  or  the  part  of  the  answer  complained  of,  is  not  a 
specification  of  error  according  to  the  rule.  In  this  case  all  the 
assignments  of  error,  except  uie  first,  are  of  this  vague  charac- 
ter, and  we  pass  them  without  further  notice,  and  proceed  to  con- 
sider the  only  error  properly  assigned. 

This  is  an  action  of  trespass  quart  dcmsum  fregitj  brought  by 
Clark  against  Smith,  for  an  injury  to  the  freehold.  The  land,  at 
the  time  of  the  injury,  was  in  possession  of  Donegan,  the  son-in- 
law  of  Clark,  under  a  parol  contract,  whi(A,  if  valid,  might  be 
construed  to  eive  a  life  estate  to  Donegan,  remainder  in  fee  sim- 
ple to  his  wife.  It  may  foe  conoeded  that,  under  the  statute  of 
frauds,  this  contract,  being  without  writing,  comes  within  the  pro- 
vision that  such  contracts  ^^  are  to  have  the  effect  of  a  lease  at 
will  only."  As  there  was  no  entry,  nor  any  other  act  by  Clark 
to  terminate  the  estate  of  Donegiui,  his  possession  and  estate 
continued  to  the  time  of  the  trial  in  the  condition  it  was  in  at  tiie 
time  the  alleged  trespass  was  committed.  There  is  no  doubt  that 
Clark  could  maintain  an  action  on  the  ease  for  an  injury  to  his 
freehold ;  but  the  question  is  whether  he  can  maintain  the  present 
action  of  trespass.  We  are  aware  of  the  ability  with  which  tlie 
affirmative  of  this  proposition  has  been  maintained  in  Massachu- 
setts, both  in  regard  to  estates  at  will  created  by  the  contract  of 
the  parties,  (Starr  v.  Jackson,  11  Mass.  519,)  and  those  created 
by  statute  out  of  a  contract  which  is  void  because  not  in  writing 
^Hingham  v.  Sprague,  15  Pick.  102.)  But  we  find  it  laid  down 
in  the  professional  horn-book,  without  qualification,  and  without 
any  exception  in  favour  of  the  lessor  of  a  tenant  at  will,  that  the 
plaintiff  must  have  a  property  eith^  absolute  or  temporary  in  the 
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goil,  and  aet%tal  pMsesium  hy  entry^  to  be  able  to  maintain  an 
action  of  trespass :  8  Bl.  Chmm.  210.  And  Mr.  Chitty,  in  his 
yalnable  and  carefoUj  prepared  work  on  Pleading,  tells  ns  Uiat 
"  there  is  a  material  distinction  between  personal  and  real  pro- 
perty" in  this  respect,  and  that  ^  in  the  first  case  the  general  pro- 
perty draws  to  it  the  possession  snfBciently  to  enable  &e  owner  to 
support  trespass,  though  he  has  nerer  been  in  possession ;  bat,  in 
the  case  of  land  imd  other  real  property,  there  is  no  such  con- 
structive possessum,  and,  unless  the  plaintiff  had  the  octtMl  pos- 
session at  the  time  when  the  injuir  was  committed,  he  cannot,  be- 
fore entry,  support  this  action :"  1  Ohitty's  Pleading  177.  When 
there  is  no  actual  possession  in  another,  the  owner  is  of  course  to 
be  deemed  in  actual  possession :  8  Ser.  ^  R.  618.  But,  "  before 
entry  and  actual  possession,"  a  parson  cannot  maintain  trespass, 
tiiough  he  hath  the  freehold  in  law,  as  a  parson  before  induction, 
or  a  conusee  of  a  fine,  or  a  purchaser  by  lease  and  release,  or  a 
bargainee,  or  an  heir,  or  a  devisee,  or  a  lessee  for  years,  or  a  dis- 
seisee, for  an  injury  after  the  disseisin :  Liford's  Case,  11  Coke 
51;  Lutwick  v.  Milton,  Oro.  Joe.  604;  10hiUy*s  PI.  177,  and 
cases  there  cited.  The  principle  is  stated  in  general  terms,  with- 
out any  exception  in  favour  ot  a  lessor  at  will.  But  on  the  other 
hand  we  are  told  that  a  tenant  at  will,  as  well  as  a  tenant  at  suf- 
ferance, and  for  years,  mar  himself  maintain  this  action :  2  MolL 
Ahr.  551 ;  Sid.  847 ;  1  (fhitty^s  PI.  176.  In  Pennsylvania  it  is 
stated  that  there  is  no  constructive  possession  in  such  a  case ;  3 
Ser.  ^  It.  517 ;  and,  in  terms  still  more  emphatic,  it  is  declared 
that  the  owner  of  land  can  '^  in  no  case  maintain  an  action  of 
trespass,  for  a  trespass  committed  upon  it  whilst  it  is  in  the  pos- 
session of  another :"  Greber  v.  Kleckner,  2  Barr  291.  In  New 
York,  the  ease  of  Campbell  v.  Arnold,  1  Johns.  511,  holds  the 
same  general  language.  That  case  appears  to  have  been  ^at  of 
a  possession  in  the  tenant  at  will,  and  it  was  held  that  the  land- 
lord could  not  maintain  the  action.  Why  should  a  lessor  at  will 
be  made  an  exception  to  the  rule  ?  The  only  reasons  assLmed 
are,  first,  that  the  possession  of  the  tenant  is  tlie  possession  of  the 
landlord,  and  second,  that  the  landlord's  right  to  take  immediate 
possession  is  equal  to  actual  possession.  There  is  nothing  sub- 
stantial in  the  first  reason,  because  the  authorities  expressly  de- 
clare that  a  constructive  possession  is  not  sufficient  to  maintain 
trespass,  and  because  the  argument  proves  entirely  too  much. 
The  possession  of  every  tenant,  whether  for  years  or  at  will,  is 
by  construction  the  possession  of  the  lessor ;  and,  therefore,  the 
landlord  might,  upon  this  principle,  maintain  trespass  in  all  cases 
without  regard  to  the  actual  possession  of  his  tenant,  or  the  dura- 
tion of  his  term.  The  second  reason  is  equally  objectionable,  be- 
cause it  would  sustain  trespass  at  the  suit  of  a  disseisee,  and  every 
other  person  who  had  a  right  of  entry.    Besides,  the  lessor  at 
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will  has  not  the  absolute  right,  which  has  been  supposed,  to  dis- 
possess his  tenant  without  notice,  and  without  giving  him  a  rea- 
sonable time  to  take  the  emblements,  and  remove  his  other  pro- 
perty :  4  Kent'B  Com.  Ill ;  17  Mass.  287 ;  1  Pick.  49.  A 
tenant  at  will,  in  the  strict  sense  of  the  term,  may,  in  some  cases, 
still  exist  in  England :  4  Taunt.  128 ;  14  Mees.  ^  Wels.  675 ; 
but  even  there  it  was  said  by  Wilmot,  J.,  that  "  they  have  been 
found  so  inconvenient  that  they  exist  only  nominally.'*  Timmins 
V.  Rowhson,  8  Burrow  1603.  A  tenant  by  copyhold  is  strictly 
a  tenant  at  will,  but  we  all  know  that  a  regard  for  human  rights, 
and  for  the  interests  of  agriculture,  has  raised  this  tenure  into  a 
permanent  interest  in  the  soil,  which  the  lord  cannot  wantonly 
disregard  at  his  pleasure.  The  same  causes,  operating  in  this 
country  with  greater  energy,  have  performed  the  same  services 
for  the  tenant  at  will.  Chancellor  Kbnt  expressed  but  a  simple 
historical  fact  when  he  stated  that  '^  estates  at  will,  in  the  strict 
sense,  have  become  almost  extinguished  by  judicial  decisions,"  and 
that  where  no  certain  term  is  agreed  on,  they  are  construed  to  be 
tenants  /rom  year  to  year^  and  each  party  is  bound  to  give  the 
other  reasonable  notice  of  an  intention  to  terminate  the  estate : 
4  Kerd's  Com.  Ill,  112.  Our  statute  of  1772  puts  tenants  at 
will  on  precisely  the  same  footing  as  tenants  for  years,  in  regard 
to  the  landlord's  duty  to  give  notice  to  quit :  Dunlop  111.  And 
our  judicial  learning  is  evidently  in  the  same  direction.  Judge 
Duncan  declares  that  '^  it  is  agreed  that  a  tenancy  at  will  exists 
only  nominally,  and  is  in  fact  a  tenancy  from  year  to  year:" 
Logan  V.  Herron,  8  Ser.  ^  B.  473.  Even  the  tenancy  at  will, 
created  by  the  statutes  of  frauds  and  perjuries  out  of  a  void  parol 
gift  or  sale,  has,  in  the  country  from  which  we  derive  both  the 
statute  itself  and  its  construction,  been  expressly  decided  to  be  a 
tenancy  from  year  to  year :  Clayton  v.  Blakey,  8  T.  R.  3.  This 
construction  accords  with  our  usages,  and  with  the  spirit  of  our 
institutions.  It  is  most  conducive  to  the  interests  of  all  parties 
to  the  contract,  and  we  hold  it  to  be  the  law  of  Pennsylvania.  We 
are  therefore  of  opinion  that  the  plaintiff  below  haa  not  such  a 
possession  of  the  premises  as  entitled  him  before  entry  to  main- 
tain trespass  quare  clausum /regit. 

Judgment  affirmed. 
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Clarke  versTis  Porter. 

By  tiie  4th  section  of  the  Bankrupt  Act,  a  discharge  and  certificate  is  a  full 
and  ample  discharge  of  all  debts  provable  under  it.  And  bj  the  5  th  section 
all  debts  due  at  a  future  day,  and  all  uncertain  and  contingent  demands,  are 
provable. 

Where  the  defendant  in  a  joint  obligation  had  been  discharged  under  the 
bankrupt  law,  and  pleaded  his  discharge  in  bar  to  the  joint  claim,  which  was 
sustained :  and  some  years  afterwards  his  co-obligor,  the  plaintiff,  paid  the 
joint  obligation,  and  brought  suit  against  defendant  for  contribution,  to  which 
he  pl^stded  his  dischar^  in  bankruptcy:  ffdd,  that  the  daim  of  contribution 
was  contingent,  and  within  the  Act,  and  that  the  plea  was  good. 

Error  to  the  Common  Pleas  of  Beaver  county. 

Clarke,  Porter,  Jones  and  others,  purchased  a  lot  and  gave 
three  bonds  to  Irvine,  the  vendor,  for  the  purchase-money  for 
$325.33  each,  payable  August  14th,  1838,  '89,  and  '40.  In 
1843,  suit  was  brought  against  the  obligors,  and  Porter  pleaded 
his  discharge  under  the  Hankrupt  Act,  and  a  nolle  prosequi  was 
entered  as  to  him  by  the  plaintiff  on  the  4th  June,  1844.  The 
suit  was  twice  tried,  and  ultimately  compromised  on  the  16th 
November,  1847,  by  confessing  judgment  for  9838.38 ;  and  several 
of  the  obligors  having,  in  the  mean  time,  become  insolvent,  Clarke 
paid,  in  1^9,  9265.64  of  the  said  judgment.  And  thii!  suit  was 
brought  by  him  to  recover  contribution  from  Porter,  as  co-obligon 
To  which  Porter  put  in  the  plea  of  non  assumpsit^  and  discharge 
under  the  Bankrupt  Act. 

Fettermanj  for  plaintiff. — Clarke  had  no  demand  against  Porter 
till  he  had  paid  the  money,  and  this  was  after  his  discharge  in 
bankruptcy,  and  therefore  he  could  not  come  in  and  prove  the 
debt :  see  Bankrupt  Act,  1841,  5th  section.  See  2  Barr  346 ; 
Cake  V.  Lewis,  8  Barr  493 ;  Gearhart  v.  Jordan,  1  Jones  832 ; 
Comfort  V.  Eisenbise^  1  Jones  13. 

WUson^  for  defendant. — The  cases  cited  by  plaintiff  are  over- 
ruled in  Fulwood  v.  Bushfield,  2  Harris  90 ;  Mace  v.  Wells,  7 
How.  272 ;  Stone  v.  Miller,  4  Harris  4tbT. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — On  the  14th  At^t,  1837,  William  Irvine  held 
bonds  against  John  Clarke,  David  Porter  and  others,  the  first  of 
which  was  payable  14th  August,  1838,  the  second  14th  August^ 
1889,  and  the  third  14th  August,  1840.  In  an  action  brought  by 
Irvine,  Porter  pleaded  his  discharge  under  the  bankrupt  law,  and 
on  the  14th  November,  1843^  a  noUe  prosequi  was  entered  as  to 
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Porter,  and  judgment  was  afterwards  confessed  by  the  other  de- 
fendants in  the  suit.  In  1849,  Clarke  paid  more  than  his  pro- 
portion of  the  debt,  and  in  1850  brought  this  action  for  contri- 
bution. The  question  is,  whether  Porter's  discharge,  under  the 
bankrupt  law,  is  a  defence.  Notwithstanding  the  cases  of  Mc- 
Millen  v.  Bank  of  Penn  Township,  2  Barr  848,  and  Cake  v. 
Lewis,  8  Barr  493,  there  is  no  room  for  doubt  on  the  subject.  By 
the  4th  section  of  the  Bankrupt  Act,  a  discharge  and  certificate 
is  a  full  and  complete  discharge  of  all  debts  provable  under  it ; 
and,  by  the  5th  section,  all  debts  not  due  and  payable  until  a 
future  day,  and  all  uncertain  or  c<wtingent  demands,  are  provable, 
to  be  allowed  when  they  become  absolute.  Clarke  had  not  paid 
the  money  at  the  time  of  the  discharge,  but  he  was  liable  to  pay 
it,  and  he  had  therefore  ^^a  contingent  demand,"  which  was 
provable,  and  from  which  Porter  is  therefore  discharged.  If 
authority  be  required  for  this  construction  of  the  Act  of  Congress, 
we  have  it  in  the  case  of  Mace  v.  Wells,  7  Soto.  278,  decided  by 
the  Supreme  Court  of  the  United  States.  As  this  is  a  question 
of  ultimate  federal  cognisance,  and  no  conflict  of  jurisdiction  is 
involved,  the  decision  of  that  Court  is  conclusive.  Its  authority 
on  the  point  in  question  has  been  fully  acquiesced  in  by  this  Court 
in  the  subsequent  cases  of  Fulwood  v.  Bushfield,  2  Harris  90,  and 

Stone  V.  Miller,  4  Sarris  450.  _  ,         ^   ^       , 

Judgm^iit  afiormed. 

Shinn  verstia  Holmes. 

The  decree  of  the  register  admittine  a  will  to  probate,  whether  expressed  in 
the  form  of  an  adjadioation,  or  implied  by  the  granting  of  letters  testamentary, 
if  ocmclusive  as  to  the  personalty,  and  prima  fade  evidence  of  its  exvcutioQ  as 
to  the  real  estate. 

The  probate  cannot  be  invalidated  in  ^ectment  by  looking  into  the  evidence 
on  which  it  was  founded. 

Where  a  testator  introduces  a  devising  clause  by  words  which  manifest  a 
purpose  to  dispose  of  his  entire  estate,  and  there  is  no  devise  over,  nor  any 
knguage  indicating  an  intention  to  eive  less*  the  devisee  will  take  a  fee  sirapla 

Where  the  owner's  right  of  entry  has  been  tolled  by  a  descent  oast,  he  mav 
release  his  rieht  of  action  by  an  instrument  which  contains  no  words  of 
inheritance ;  me  release  in  such  case  operating  by  way  of  miUer  U  droU,  with- 
out any  words  of  limitation. 

The  Act  of  II th  April,  1848,  HmJecs  no  change  in  the  mode  by  which  a 
married  woman  mav  convey  or  release  her  interest  in  real  estate,  but  only  as 
to  the  manner  in  which  her  husband  may  transfer  or  encumber  her  property. 

Error  to  the  District  Court  of  Allegh&M  counti^ 
This  was  an  amicable  action  of  debt  on  a  bond,  m  v^hioh  Thomaa 
Hohnes  is  plaintiff,  and  William  M.  Slmm  defendant*  The  pai^ 
ties  agreed  upon  a  case  stated,  with  liberty  to  either  party  to  sue 
out  &  writ  of  err<n*.  The  case  stated,  comprising  copies  of  many 
papers  and  documents,  is  too  vokiminous  to  reprint  entire.  The 
leading  facts  were  as  follows:  The  bond  in  suit  wta  given  by 
defendant  to  plaintiff  to  secure  the  consideration  of  a  tract  of 
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land  in  Boss  townehq),  Allegheny  ooanty^  oonvejed  by  plaintiff 
and  wife  to  defendant  by  deed,  dated  the  Ist  of  April,  1853. 

The  land  was  conveyed  to  Holmes  by  the  administrators  of  John 
McVicker,  by  deed  of  the  1st  of  July,  1850,  under  proceedings  in 
the  Orphans*  Court.  John  McVicker  claimed  the  premises  under 
the  will  of  his  father,  William  McVicker,  dated  the  19th  of  May, 
1827,  and  registered  and  proved  on  the  25th  July  of  the  same 
year.  This  will  contained  the  following  clauses :  "  And  as  to 
such  worldly  property  God  has  seen  meet  to  bless  me  with  in  this 
life,  I  give  and  dispose  of  in  the  following  manner,  viz.,  first  of 
all  it  is  my  will,  and  I  order  that  all  my  just  debts  and  funeral 
expensea  be  duly  paid  and  settled  as  soon  as  convenient  after  my 
decease^  and  as  touching  all  the  reat  of  my  estate,  real  or  per- 
sonal, I  do  give  and  dispose  in  the  following  manner,  viz.,**  then, 
after  making  bequests  to  his  daughters  Jane  and  Eliza,  the  will 
proceeds :  ^'  I  allow  to  my  son  John  the  farm  with  its  appurte- 
nances, alfio  my  bed,  with  the  dining-table,  and  my  family  Bible, 
and  my  gun :  also  one  year's  schooling,  to  be  paid  out  of  the 
movablea  of  the  place.  I  allow,  if  my  children  choose  to  live 
toother  on  the  place,  that  the  log  building  now  raised,  near  the 
other  house,  shall  be  repaired  for  them  to  live  in." 

In  the  probate  of  this  will^  it  was  recited  that  James  McVicker 
and  William  Hutchman,  the  two  subscribing  witnesses,  appeared 
and  were  sworn,  fcc. 

The  persons  named  in  the  probate  were  the  executors  named 
in  the  wiU,  and  the  subscribing  witnesses  were  William  Caskey 
and  David  Easdell. 
On  the  11th  Julv,  1850,  Jane  McVicker,  who  was  intermarried 

with  Walker,  and  Elizabeth,  intermarried  with  James 

Chuten,  executed  an  instrument  under  seal,  which,  after  reciting 
the  sale  of  the  farm  by  the  administrators  of  John  McVicker  to 
Holmes  and  others,  proceeded  as  follows :  "  Now,  know  all  men 
bv  these  presents,  that  we  Jane  Walker,  and  James  Guiten  and 
Elizabeth  his  wife,  in  consideration  of  $5  to  us  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  do  release,  convey,  and 
confirm  the  said  lots  severally  to  the  said  purchasers,  and  lot 
No.  9  to  such  person  or  persons  as  the  said  administrators  may 
designate,  by  any  conveyance  or  conveyances  duly  executed  under 
authority  of  the  Orphans'  Court  of  the  county  aforesaid." 

This  release  was  signed  by  Elizabeth  and  her  husband,  and  sepa- 
rately acknowledged  by  her.  Jane's  husband  did  not  join  in  the 
conveyance,  and  it  was  acknowledged  by  her  in  the  common  form. 
Valuable  improvements  and  buildings  had  been  made  on  the 
premises,  both  before  and  since  the  death  of  John  McVicker; 
the  sisters  living  in  the  mean  time  neax  the  premises,  and  one  of 
them  within  sight  of  the  place. 

The  pnrchaser  objected  to  the  payment  of  the  purchase-money, 
on  the  groond  that  the  will  only  gave  to  John  a  life  estate  in  the 
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land,  and  that  the  release  was  80  defectiye  in  form  and  substance 
as  not  to  cure  the  defects. 

The  Court  entered  a  judgment  on  the  case  stated  for  plaintiff. 

Shinn^  for  plaintiff  in  error. 
Crafty  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  J. — The  decree  of  the  register  admitting  a  will  to  pro- 
bate, whether  expressed  in  the  form  of  an  adjudication,  or  im- 
plied by  his  official  act  of  granting  letters  testamentary,  is  cou" 
elusive  in  regard  to  the  personalty^  and  is  primd  facie  evidence 
of  its  execution  in  controversies  respecting  the  real  estate:  7 
Watts  58-9.  In  ejectment,  the  probate  cannot  be  invalidated  by 
looking  into  the  evidence  on  which  the  decree  was  founded.  This 
can  only  be  done  by  the  introduction  of  testimony  tending  to 
show  that  the  will  was  not  executed  at  all,  or  that  it  was  signed 
under  circumstances  which  render  the  instrument  invalid.  These 
principles  were  affirmed  in  Holliday  v.  Ward,  7  Harris  485.  The 
will  in  this  case  was  therefore  suflSciently  established  by  the  de- 
cree admitting  it  to  probate,  notwithstanaing  that  it  was  founded 
on  the  testimony  of  the  executors. 

Where  a  testator  introduces  a  devising  clause,  by  the  declara- 
tion that,  ^^  touching  all  the  rest  of  my  estate,  real  or  personal,  I 
do  give  and  dispose  in  the  following  manner,"  and  there  is  no 
devise  over,  nor  any  language  in  the  will  indicating  an  intention 
to  give  less  than  a  ^e  simple,  the  devisee  takes  nothing  less.  This 
principle  is  settled  by  the  cases  of  Schriver  v.  Myer,  7  Harris 
87,  and  Wood  v.  Hill,  7  Harris  518.  John  M'Vicker,  therefore, 
took  a  fee  simple  under  the  will  of  his  father. 

Where  a  man  enters  upon  a  tract  of  land  claiming  the  fee  sim- 
ple, making  valuable  improvements,  and  exercising  all  the  usual 
acts  of  absolute  ownership,  and  dies  in  possession,  and  his  admi- 
nistrators make  sale  of  it,  under  a  decree  of  the  Orphans'  Court, 
to  one  who  takes  possession  under  such  title,  the  rightful  owner 
is  thereby  disseised^  and  his  entry  tolled  by  the  descent  cast.  In 
such  a  case,  he  may  release  his  richt  of  action  without  words  of 
inheritance.  The  release  enures  by  way  of  mitter  le  droits  and 
passes  all  the  right  of  the  releasor  without  words  of  limitation: 
4  Oruise's  Dig.  99. 

Where  a  married  woman  unites  with  her  husband  in  conveying 
or  releasing  her  claim  to  real  estate,  and  makes  the  usual  ac- 
knowledgment, on  a  separate  examination  before  a  competent  offi- 
cer, the  instrument  binds  her  since  the  Act  of  11th  April,  1848, 
as  much  as  it  did  before.  The  6th  section  of  that  Act,  requiring 
her  'previous  consent,  acknowledged  before  a  judse  of  the  Com- 
mon Pleas,  applies  only  to  cases  where  her  husband,  by  her  autho- 
rity, undertakes  to  transfer  or  encumber  her  estate.  It  has  no 
application  to  conveyances  made  by  herself.     The  10th  section 
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of  the  Act  of  &th  April,  1849,  was  unnecessary.    It  merely 
affirms  a  principle  of  law  which  existed  before  its  enactment. 

The  result  is  that  the  title  which  ^lohnes  is  to  convey  to  Shinn 
is  good,  and  that  the  judgment  for  the  purchase-money  is  correct. 

Judgment  affirmed. 

Truitt  Brothers  &  Company  versus  Ludwig,  Kneed- 
ler  &  Company. 

•  A  judgment  oonfessed  on  an  amicable  action  entered  before  a  jnstioe  of  the 
peace  for  a  earn  exceeding  $100,  is  good  without  the  penonal  appearance  of  the 
plaintiff.    It  is  sufficient  if  he  appear  by  affenl. 

An  execution  is  intended,  not  to  secure,  but  to  enforce  payment  of  a  debt. 

Where  an  execution-creditor  after  making  a  levy  on  a  stock  of  ^oods,  takes 
a  bond  with  security  for  the  amount  of  the  debt,  conditioned  for  its  payment 
in  several  instalments  at  future  periods,  and  that  the  goods  levied  shall  not  be 
removed  without  consent  of  the  sheriff,  and  then  stays  proceedings  upon  his 
execution,  leaving  the  debtor  in  possession  of  the  goods,  and  permitting  him 
to  buT,  sell,  and  do  business  with  them  as  before,  the  lien  of  the  levy  is  post- 
poned in  flavour  of  a  subsequent  execution-creditor,  who  seizes  the  gooas  before 
actual  possession  tak^i  under  the  first  execution. 

An  alias  ii.  fa,  placed  in  the  sheriff's  hands  br  the  first  execution-creditor, 
before  the  mrst  instalment  on  his  bond  becomes  due,  and  after  the  goods  had 
been  seized  on  a  subsequent  execution,  will  not  revive  the  lien  of  the  first  exe- 
CQtion,  or  create  a  new  one  having  priority  over  the  subsequent  execution- 
oreditor. 

B^  accepting  a  bond  with  security  payable  in  instalments  for  the  debt,  and 
staying  execution,  the  execution-creditor  parts  with  the  right  of  seizing  the 
goods  before  the  maturity  of  the  debt  under  the  new  contract. 

If  an  execu  don-creditor,  after  levy,  leaves  tiie  goods  in  the  hands  of  the 
delrtor,  who  disposes  of  them,  this  is  a  satis&odon  m  his  execution  to  the  value 
of  the  goods  disposed  of. 

Error  to  the  Common  Pleaa  of  Cambria  county. 

On  the  18th  April,  1863,  Truitt  &  Brothers  and  the  defendant, 
Maikerheide,  yoluntarili^  appeared  before  a  justice  of  the  peace  ia 
said  county,  the  plaintiffs  by  their  attorney,  A.  Kopelin,  Esq., 
and  the  defendant  in  person ;  and  judgment  was  entered  by  the 
justice  on  the  confession  of  the  defendant  on  one  claim  for  $270.90, 
and  on  another  claim  for  $202. 

On  the  3d  May,  transcripts  of  both  judgments  were  entered  in 
the  Common  Pleas,  Nos.  179  and  180,  June  Term,  1853.  On  the 
2d  May,  execution  was  issued  and  put  into  the  hands  of  a  con^ 
stable,  who  returned  them  endorsed  '^  Levy  made  as  per  schedule 
annexed,  May  8,  1853.  May  21^  1853,  goods  sold  by  sheriff 
Durbin." 

On  the  19th  January,  Ludwig,  Kneedler  &  Co.  obtained  j^g- 
ment  in  the  Common  Pleas  against  Muikerheide  for  $1499.52, 
with  interest  from  20th  January,  1853.  Upon  this  jud^pnent  9»fi* 
fa.  issued  to  No.  27,  March  Term,  1853;  and  on  the  25th 
January,  four  days  after  the  receipt  of  the  first,  the  sheriff  re- 
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ceived  a  second  fi.  fa.  against  the  same  defendant,  in  favour  of 
Kneedler  k  Feather ;  and,  on  the  26th  January,  1853,  the  sheriff 
went  to  defendant's  store  in  Johnstown,  and  by  yirtue  of  the  said 
writs  ^Mevied  on  his  entire  stock  of  goods,"  Hutchinson,  the 
attorney  in  both  cases,  making  an  inventory  thereof.  After  this 
the  said  defendant  and  George  W.  Easly,  on  the  same  day,  26th 
January,  1853,  executed  a  bond  to  the  sheriff  in  the  sum  of 
$1525.69  (interest  to  be  added  from  January  20, 1853),  the  cont 
dition  of  which  was  (after  reciting  the  said  writs  and  payment  of 
$100  on  account  thereof),  that  ^^  should  the  said  J.  Mmkerheide 
pay  one-half  of  the  said  sum  of  $1525.69,  on  or  before  the  26th 
April  next,  and  the  balance  on  or  before  the  26th  June,  1853, 
with  costs,  and  not  remove  the  said  goods  without  the  consent  of 
said  Durbin ;  then  this  bond  to  be  void,  &c.  The  $100  was  paid 
on  the  same  day  on  the  writs,  and  on  the  7th  Marqh,  1853,  Dotb 
writs  were  stayed  by  Hutchinson  the  a,ttorney. 

On  one  of  the  judgments,  No.  166,  December  Term,  1853,  an 
alias  fi.  fa.  was  issued  to  June  Term,  and  placed  in  the  hands  of 
the  shenS^  15th  March,  1853,  and  remained  unexecuted  till  May 
4,  when  discovering  the  levy  of  the  constable  on  the  day  before 
(^e  8d  May),  Easly,  the  co-obligor  in  the  bond,  procured  the 
sheriff's  deputy,  but  with  due  notice  of  the  prior  levy  of  the  con- 
stable, to  seize  and  sell  the  goods  of  defendant ;  and  on  the  11th 
of  the  same  month  tiie  sherin  returned  the  writ  ^^  money  made  to 
the  amount  of  $1110.57." 

During  the  interval  between  the  issuing  of  the  first  writ  on  the 
19th  January,  uAtil  the  4th  May,  1853,  when  the  deputy  sheriff 
levied,  under  the  aliatf  a  period  of  nearly  five  months,  the  defendant 
was  permitted  to  retain  the  possession  of  the  goods,  buying,  sell- 
ing, and  doing  business  as  he  had  done  theretofore. 

An  auditor  wiis  appointed  to  distribute  the  money  arising  from 
the  sale— who,  on  the  7th  September,  1858,  reported  "  that  the 
proceeds  of  the  s)ieriff 's  sale  ought  to  be  appliea  to  the  payment 
of  the  judgment  of  Ludwig,  Kneedler  &;  Co.  t;.  G.  H.  Muikerheide, 
which  was  confirmed  by  the  Court,  December  5, 1853. 

KopeliUj  for  Truitt  &  Co.— The  effect  of  the  bond  was  to  dis- 
diarge  the  judgment  wh^ch  it  secures,  and  plaintifis  can  have 
recourse  to  the  sl^eriff  and  hjs  sqreties:  12  Ser.  ^  M.  41;  5 
Barr  517;  Tr.  ^  Saley's  Prc^.  vol.  1,  778. 

The  partT  having  tfie  fund  in  his  own  bands  cannot  relinquish 
it  to  the  injury  of  a  third  person.  Ludwig  k  Kneedler  may  yet 
sue  i^d  recover  on  t|ie  boncL 

As  respects  third  persons,  a  release  of'  a  levy  on  personal  pro- 
perty by  plaintiff  is  an  ext^lgQishment  of  the  debt.  The  levy  in 
this  case  was  released  by  the  sti^  of  execution :  Duncfia  v.  Harrii), 
17  iftr.  # -B.  466. 

Seising  goods  in  execution  to  the  vahie  of  the  d^bt,  operates 
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ft  discharge  of  the  jttdgtntfiity  lind  this  whether  sold  or  not :  Hunt  t^. 
Breftding,  12  Sef.  ^  R.  87.  The  object  of  the  bond  was  security^ 
and  not  the  b&ntt  fide  one  of  levy  t^d  sale.  Ludwig  ft  Eneedler 
are,  therefore,  postponed :  Oommonwealth  v.  Strei;Qbach,  8  Rau>U 
841;  Weir  v.  Hale,  8  W.  *  Ser.  286;  Smith's  Appeal,  2  Barr 
231;  8ffafTis49. 

If  the  levy  under  the  first  ^.  fa.  was  diseharffed,  the  alias  could 
not  avail  them ;  but  this  iteued  on  the  7th  March,  1868,  before 
Ae  first  instalnient  on  the  bond  (26th  April)  became  due,  and  was 
therefore  void.  The  object  in  keeping  it  passive  in  the  hands  of 
the  sheriff,  was  to  keep  off  other  creditors ;  this  the  law  will  not 
tolerate :  Earl's  Appeal,  1  Sarrh  46.  The  object  was  lienj  and 
not  sale. 

B.  L.  John^tm^j  for  defendant. — ^Thei  judgment  of  Truitt,  Bro- 
ther &  Co.  was  entirely  void :  Act  ol  Assembly  20th  March,  1810 ; 
10  Watm  118.  The  parties  m  pfopfia  persona  must  appear  be- 
fore the  justice;  an  appearance  by  attorney  or  agent  is  insufficient 
to  give  juriwLiction :  10  WaU$  118,  Camp  v.  Woi)d. 

The  plaintiffs  did  net  fdea%e  their  levy ;  nor  was  there  anjf 
third  person  affected^  aft  the  appellees  had  not  obtained  their 
judgment  till  nearfy  thre^  months  after.  The  oases  cited  by  the 
sppeilaats  do  not  aid  them;  and  the  issuing  of  the  alias,  before 
i^pellees'  judgment  was  obtsnned^  secured  a  lien  on  defendant's 
goods  iiat  could  not  be  shakenf.  The  stavix^  of  the  original  fi, 
fa.  injurisd  no  one,  for  i^  one  had  acquired  rights ;  and  if  appel- 
lants had  gone  on  to  Sell  <>ttr  their  very  suspicious  judgment,  the 
alias  would  have  taken  the  money. 

The  bond  (fid  appelknjts  lio  injury;  the  sheriff  would  have  s61d 
ofn  the  &  fa.^  instead  of  taking  the  bond,  before  their  rights  had 
acerued. 

Tbe  opinion  oT  t)ie  Cotcrt^wite  delivered  by 
Lewis,  C.  J.— Thi^  is'an  appeial  by  Truitt,  Brother  k  Co.  from. 
&e  d^ree  of  the  Comtnon  Picks  awarding  the  proceeds  of  sale  Of 

fer^bnal  estate  of  Q.  W.  Mtik^t'l^ide  to  Ludwig,  Kneedler  k  06. 
t  is  objected  a^kst  the  j^gtiii&nts  of  the  appellants  that  they 
Were  confessed  befdre  a-  jo^tiee  of  the  police  for  sums  over  $100, 
without  the  persf>hal  apptannfhe  dt  th^  plaintifis.  The  defendant, 
Muikerheide  j  appe^redTohmtaHlylik  person,  and  plaintiffs  appeared 
by  agent.  An  amicabDd  action  was  entered  by  consent.  1%e 
plaintift'  demand'  yh^  ot^  a^  pt'omis^ory  note,  the  date  and  amount 
of  which  was  stated,  and- this  defendant  confess^  judgment.  Li 
general  eVery  person  may  act  in  peic^on  ot  by  agent,  mA.  the  Aot 
of  Assembly,  in  re^atmjg  proc^edkgs  befdre  justices  of  the 
peace,  recognised  this  right.^  It -tweaks  of  the  parties  appearing 
^either  in- person  or  by  agent,"  atid  in*  no  part  of  it  pronibits  an 
appean^nce  by  agent.    Indeed  such-  a  prohibition  might  lead  to 
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gro8S  injustice.'  A  defendant  may  be  prevented  from  attending 
in  person  either  bj  unavoidable  absence  on  a  distant  joutney,  or 
by  sickness,  or  other  urgent  necessity.  A  plaintiff  may  be  i^  thef 
same  predicament.  Ana  in  the  case  of  the  latter,  he  so  frequently 
resides  at  a  distance  from  his  debtor,  that  he  is  under  the  neces- 
sity of  sending  his  claim  to  an  agent  or  attorney  for  collection. 
To  deny  him  the  benefit  of  his  judgment  for  a  just  debt,  volunta- 
rily confessed  by  his  debtor,  would  produce  extensive  mischief, 
without  any  compensating  advantages.  The  objection  that  judg- 
ments might  be  confessed  in  order  to  defraud  creditors,  has 
nothing  substantial  in  it  that  does  not  apply  to  judgments  confessed 
in  the  Common  Pleas.  The  14th  section  of  the  Act  of  1810, 
which  authorizes  judgments  by  confession  before  justices  of  the 
peace  for  sums  over  $100,  makes  ample  provision  for  investigating 
them  if  tainted  with  fraud.  If  it  shall  be  made  to  appear  that 
there  is  just  cause  to  believe  that  a  judgment  was  confessed  with 
a  view  to  defraud  credit(»rs,  it  is  made  tne  duty  of  the  justice  to 
send  a  transcript  of  his  proceedings  to  the  Common  Pleas  for 
investigation  there ;  so  that  this  method  of  collecting  debts  swords 
no  greater  facilities  for  defrauding  creditors  than  any  other,  while 
it  is  attended  with  the  great  advantage  of  being  more  readily  acces- 
sible and  less  expensive  to  the  parties.  That  it  enables  a  debtor 
to  prefer  one  creditor  over  another,  in  cases  where  he  might  be 
deprived  of  this  right  if  compelled  to  travel  to  a  distant  seat  of 
justice,  is  no  objection  to  it.  Where  an  acknowledged  right 
exists,  the  facilities  for  exercising  it  would  not  be  denied.  That 
a  person  by  writing  without  the  service  of  process  and  without 
appearjince,  cannot  confess  judgment  before  a  justice  of  the  peace, 
is  manifest  from  the  provisions  contained  in  the  13th  section  of 
the  Act.  That  section  expressly  provides  for  the  issuing  of  '^  a 
summons  or  capias"  and  for  hearing  the  cause  ^^  as  in  other  cases." 
As  the  jurisdiction  is  a  limited  one,  it  necessarily  followed  that  a 
judgment  obtained  in  any  other  way  than  in  the  mode  prescribed 
could  not  be  sustained.  Albert!  v.  Dawson,  1  Binn.  105,  and 
Camp  t;.  Wood,  10  Watts  113,  were  determined  on  this  principle. 
They  relate  to  judgments  confessed  by  warrants  of  attorney  with- 
out appearance,  and  have  no  relation  to  judgments  confessed  by  a 
defendant  in  person.  The  observations  of  the  judge,  in  the  case 
last  mentioned,  so  far  as  they  go  beyond  the  question  before  him, 
cannot  be  received  a^  authority.  Nor  can  we  regard  in  that  light 
the  decision  of  the  Philadelphia  Common  Pleas  in  the  case  of  Boon 
V.  Collins,  10  Leg.  Int.  106.  It  would  be  dangerous  in  prac- 
tice, as  well  as  contrary  to  the  manifest  intentions  of  the  Act,  to 
permit  judtices  of  the  peace  to  enter  judgments  against  a  party, 
unless  duly  served  with  process,  or  voluntarily  appearing  before 
him.  But  we  see  no  such  evil  in  permitting  the  plamtiff  to  appear 
either  "  in  person  or  by  agent,"  to  receive  such  a  judgment.  The 
judgments  of  the  appellants  are,  therefore,  valid.    This  brings  us 
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to  the  question,  whether  they  have  gained  a  priority  over  those  of 
the  appellees. 

Nothing  can  be  better  settled  than  that  an  execution  is  intended, 
not  to  secure,  but  to  enforce  payment  of  a  debt.  It  must  be  used 
in  good  faith,  for  its  legitimate  purpose,  or  theplaintiff,  in  whose 
favour  it  issues,  gains  no  advantage  from  it.  Where  an  execution 
creditor,  after  making  a  levy  on.a  stock  of  goods  in  a  store,  takes 
a  bond,  with  security,  for  the  amount  of  the  debt,  conditioned  for 
its  payment  in  several  instalments,  at  future  periods  of  time,  and 
that  the  goods  levied  on  shall  not  be  removed  without  the  consent 
of  the  sheriflF,  and  afterwards  stays  proceedings  on  his  execution, 
leaving  the  debtor  in  possession  of  the  goods,  and  permitting  him, 
for  several  months,  to  buy,  sell,  and  do  business  with  them  as  be- 
fore, the  lien  of  the  levy  is  postponed  in  favour  of  a  subsequent 
execution-creditor  who  seizes  the  goods  before  actual  possession 
taken  by  the  first  execution.  An  alias  fi.  fa,  placed  in  the  sher- 
iff's hands  by  the  first  execution  creditor,  before  the  first  instal- 
ment of  his  debt  becomes  due  and  payable  according  to  the  terms 
of  the  bond,  wiliiout  any  proceedm^s  under  it  until  nearly  two 
months  after  it  issued,  and  then  only  after  the  goods  had  been 
seized  by  another  officer  on  a  subsequent  execution,  is  not  suffi- 
cient either  to  revive  the  lien  under  the  first  execution,  or  to  create 
a  new  one,  so  as  to  gain  a  priority  over  the  subsequent  execution 
creditor.  By  accepting  the  bond  with  security  for  the  payment 
of  the  debt  in  instalments,  and  agreeing  to  the  stay  of  execution 
thereon,  the  plaintiffs,  in  the  first  execution,  deprived  themselves 
of  the  right  to  seize  and  sell  the  goods  before  the  maturity  of  the 
debt  under  the  new  oontract.  Unde^r  such  circumstances,  the 
issuing  of  an  alias  Ji.  fa.  cannot  be  regarded  as  an  intention  to 
violate  the  agreement  by  selling  the  goods  before  the  first  instal- 
ment was  payable.  It  is  plain  from  the  contract,  and  from  the 
manner  in  which  ihe  aUm  ji.  fa.  was  used,  that  it,  like  the  first 
writs,  was  merely  intended  for  security. 

If  Ludwig,  Kneedler  k  Co.,  who  have  thus  lost  their  priority, 
should  be  allowed  to  regain  it,  there  would  be  a  difficulty  in  ascer- 
taining the  amount.  After  levy,  they  permitted  their  debtors 
to  carry  on  business  and  diq)ose  of  the  ^oods  levied  on  as  before. 
As  between  the  execution-creditors,  this  is  undoubtedly  a  satisfac- 
tion of  the  executions  of  Ludwig,  Kneedler  &  Co.,  to  the  value  of 
the  goods  thus  disposed  of.  This  value  has  not  been  ascertained. 
Nor  18  it  necessary  in  the  view  we  take  of  the  case. 

It  is  ordered  and  decreed  that  the  decree  of  distribution 
be  reversed.  It  is  further  ordered  and  decreed  that 
the  money  in  Court  be  applied  to  the  satisfaction  in 
full  of  the  two  executions  in  favour  of  Truitt,  Brother 
&  Co.,  and  that  the  residue,  after  payment  of  costs, 
be  applied  to  the  payment,  pro  tamtOy  of  the  executions 
in  favour  of  Ludwig,  Kneedler  &  Co. 
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CummingB  et  &l  versus  Colgrove. 

Where  a  suit  was  brought  here,  for  eoocU  sold  and  deliyered,  and  on  a  pro- 
missory note,  and  the  defendant  pleaded  a  former  xeooverj,  and  gave  in  evidence 
a  record  and  judgment  in  New  York,  where  the  claim  was  upon  an  account  for 
ffoods  sold  and  delivered,  EM,  that  the  oniit  lay  upon  the  defendant  to  show 
Siat  the  note  sued  for  was  included  in  the  judgment  in  New  Tork;  and  that, 
iailinf^  in  this,  the  Court  should  have  instructed  the  jury  to  find  for  the 
plaintiff. 

Error  to  the  Common  Pleas  of  £rie  county. 

Plaintiffs  were  merchants  in  New  York,  and  defendant  was  a 
retail  merchant  in  Erie,  Pa.,  and  had  purchased  in  1851  and  early 
in  1852  a  bill  of  goods  of  plaintiffs.  In  May,  1852,  he  made  an 
alleged  sale  to  his  brother  of  his  whole  stock  in  trade,  including 
notes  and  accounts  due  to  him,  without  making  any  provision  for 
plaintiflb'  debt,  who,  on  the  25th  June,  deeming  the  sale  fraudu- 
lent, issued  a  foreign  attachment,  and .  attached  the  goods  sold 
to  the  brother  of  defendant.  The  plaintiffs  declared  upon  a  note 
for  9400,  given  to  him  by  defendant  24th  March,  1852,  and  for 
J2000  worth  of  goods  sold  and  delivered.  Defendant  pleaded 
Hon  assumpsit  and  payment  with  leave,  and  a  former  recovery^ 
On  the  trial,  plaintiffb  gave  in  evidence  to  the  jury  the  note  for 
$400,  and  two  bills  for  merchandise  amounting  to  $1820,  and 
rested.  The  defendant  gave  in  evidence  the  record  of  a  suit 
commenced  in  July,  1852,  in  the  Supreme  Court  of  New  York,  in 
which  the  plaintiff's  and  defendant  in  this  suit  were  the  parties, 
and  in  which  a  judspaent  was  recovered,  18th  August,  1852,  against 
the  defendant,  for  91468.38  and  costs.  Plaintift  excepted  to  the 
evidence.  The  plaintiffs  then  proved  by  the  attorney  who  brought 
the  suit,  that  he  had  had  the  note  of  ^00  in  his  possession  since 
the  25th  June,  1852,  to  the  time  of  trial. 

The  Court  charged  the  jury  that  they  might  infer  that  the  reco- 
very in  the  Supreme  Court  of  New  York  was  for  the  same  cause 
of  action,  and  that  they  might  infer  that  the  note  for  $400  was 
given  for  a  part  of  the  account  for  which  the  recovery  was  had : 
to  which  plaintiffs  excepted. 

Marshall^  for  plaintiffs. — The  record  of  the  judgment  in  the 
state  of  New  York  is  not  for  the  same  cause  of  action  on  its  face 
as  the  suit  in  this  Court,  and  the  jury  could  not  find  a  cause  of 
action  outside  of  the  record. 

The  defendant  rested  his  defence  upon  the  record  of  the  suit 
and  judgment  in  New  York,  and  relied  upon  that  as  a  bar ;  and 
the  Court  left  this  to  the  jury  to  determine,  which  was  error. 

There  is  nothing  on  the  face  of  the  record  that  shows  it  was  for 
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the  same  cause  of  action.  If  for  the  same  cause  of  action,  defend- 
ant should  have  shown  it :  ConneUy  t;.  Arnold,  6  WatU  812.  The 
Court  should  have  instructed  the  jury  that  the  record  was  no  bar : 
Vincent  v.  HuflF,  8  Ser.  ^  i2. 881 ;  15  Ser.  ^  B.  100 ;  1  WatU  425 ; 
2  Watts  361. 

There  was  no  eTidence  whatchrer  to  show  that  the  note  of  f400 
was  included  in  the  judgment;  nor  anything  to  authorize  the 
instruction  that  it  might  have  been. 

If{me,  for  defendant. — The  account  sued  for  in  New  York, 
compared  with  the  causes  of  action  here,  showed  that  they  were 
of  luce  amounts ;  and  there  were  no  other  dealings  shown  between 
the  parties.  This  calculation  was  shown  to  the  jury — the  variation 
being  but  18  cents — and  the  Court  properly  left  it  to  the  jury  to 
say  that,  if  the  suit  and  jud^ent  in  New  York  was  for  the  same 
cause  of  action,  the  same  debt,  it  was  a  bar  to  this  action. 

The  opinionf  of  the  Court  whs  delivef ed  by 

Knox,  J.-^There  was  error  in  permitting  the  jury  to  fitd  that 
tlie  note  of  24th  Mar<2h,  a.d.  1864,  for  ^00,  was  included  in  the 
reeovery  had  in  the  Supreme  Court  of  New  YorL  That  action 
was  brought  upon  an  account  fto  goods  sold  aind  delivered,  and 
there  was  no  evidence  that  the  net^  was  given  upon  die  same 
account,  or  that  H  was  in  any^Hse  connected  with  it. 

If  the  note  was  given  for  ffoods  sold  and  delivered,  and  th^ 
recovery  in  New  Yo^k  included  the  goods  for  which  the  note  was 

fiven,  ^  defendant's  plea  of  former  recovery  might  avail  him ; 
ut  the  burcteid  of  proof  is  upon  him  to  show  these  faets,  and  as 
he  gave  no  evidence  tending  to  establish  the  truth  of  his  allee^tioA 
that  the  note  Was  included  in  the  New  York  judgmient,  the  Court 
should  have  directed  the  jury  to  find  for  th^  plaint^  to  that 
extent  at  least.  In  referring  to  the  jury  the  question.  Whether 
the  Aote  in  suit  was  not  included  in  the  recovery,  the  Court  erred) 
and  for  this  the  judgment  must  be  reversed. 

Judf^ent  reveiBed  tod  venire  de  n&w>  l^warded* 
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Elizabeth  Shallenberger  versus  Ashworth. 

Where  land  is  devised  to  exeouton  to  be  sold,  and  the  proceeds  divided 
among  legatees,  the  latter,  if  all  of  them  eonsent^  may  take  the  land  instead 
of  money. 

The  husband  in  such  case  may  elect  in  place  of  his  wife,  and  she  becomes 
the  owner  of  the  fee,  subject  to  his  life  estate. 

The  land  is  substituted  for  the  money,  and  vests  in  the  person  jtreviously 
entitled  to  the  proceeds. 

Where  the  wife  elected  to  take  land  instead  of  money,  in  presence  of  her 
husband  and  with  his  assent,  his  subsequent  entry  into  the  possession  of  the 
land  must  be  regarded  as  an  entry  under  the  title  of  die  wife,  and  not  adverse 
to  it 

Upon  the  husband's  death  in  possession  in  right  of  his  wife,  a  right  of 
action  accrued  to  the  heirs  of  the  wife,  and  the  statute  of  limitations  did  not 
begin  to  run  till  that  period. 

Error  to  the  Common  Pleas  of  Fayette  county. 

Jacob  Salslej,  by  hie  will,  made  in  1809,  directed  his  execators 
to  sell  his  real  estate,  including  the  land  in  dispute,  and  divide 
the  proceeds  among  certain  deyisees  and  legatees,  of  whom  his 
daughter  Elizabeth  was  one.  After  the  death  of  her  father, 
Elizabeth  married  John  Shallenberger,  and  they  lived  together 
upon  the  land  until  her  death  in  18^,  and  her  husband  continued 
to  occupy  it  till  1850,  when  he  died.  Both  the  husband  and  wife 
had  issue  by  former  marriages,  but  none  by  their  marriage  with 
each  other.  The  defendant  in  error  claims  the  land  under  deeds 
from  the  heirs  of  Elizabeth.  The  plaintiff  below  claims  under 
the  will  of  John  Shallenberger^  tiie  nusband,  dated  November  8, 
1888,  proved  8th  August,  1854. 

On  the  trial  it  was  proved  that  in  the  year  1828,  at  a  meetine 
of  the  devisees  claiming  under  the  will,  called  for  the  pm^ose  (» 
arranging  the  estate,  it  was  there  agreed  by  the  heirs  that  Eliza- 
beth might  take  the  portion  of  land  which  she  and  her  husband 
were  then  occupying,  instead  of  the  money  she  was  entitled  to 
receive  under  the  wUl  of  Jacob  Balsley.  That  Elizabeth  agreed 
to  take  the  land,  and  that  the  arrangement  was,  that  if  the  land 
came  to  more  money  than  she  was  entitled  to  under  the  wiU,  she 
was  to  pay  the  surplus ;  and  if  to  less,  that  she  was  to  be  paid  the 
deficiency.  A  deed  was  to  have  been  written,  but  no  writing  was 
drawn,  or  deed  ever  executed  for  the  land.  John  Shallenberger 
was  present,  and  made  no  objection  to  the  arrangement. 

The  jury  found  for  the  plaintiff  below.  The  Court  left  it  to 
the  jury  to  say  whether  John  Shallenberger  had  consented  to  his 
wife's  taking  the  land ;  and  instructed  them  that  John  Shallen- 
berger, under  the  statute  of  limitations,  acquired  a  good  title  to 
the  land  by  his  possession  of  thirty  years,  if  there  was  no  agree- 
ment or  election  to  take  the  land,  with  the  consent  of  the  husband. 
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The  plaaatiflTs  oounsel  excepted  to  the  charge,  and  farther 
alleged,  as  ground  of  exception,  that  there  was  no  evidence  of 
any  agreement  that  would  be  binding  upon  anj  of  the  parties,  as 
there  was  no  writing,  no  possession  taken  under  it,  nor  no  part 
performance  that  would  make  an  agreement  concerning  land  good 
under  the  statute  of  frauds. 

Fuller  J  for  plaintiff  in  error. — The  husband  was  the  only  person 
who  could  deet,  and  there  was  no  eyidence  of  such  election.  The 
only  evidence  was  that  he  was  present,  and  that  the  heirs  agreed 
that  Mrs.  Shallenberger  should  have  the  portion  of  the  land  on 
which  they  then  lived.  No  evidence  that  he  gave  any  positive 
assent. 

There  was  no  deed  made ;  and  the  husband  would  have  had  the 
right  to  object  before  delivering ;  and  in  1833  he  made  a  will  and 
disposed  of  the  property. 

The  election  must  be  by  some  unequivocal  act:  Willing  v. 
Peters,  7  Barr  290. 

There  being  no  writing,  the  parol  arrangement  was  void  under 
the  statute  of  frauds. 

And  if  the  agreement  did  not  bind  the  husband,  his  title  was 
good  under  the  statute  of  limitations. 

A.  PaUerton^  for  defendant. — The  evidence  was  that  Elieabeth 
elected  to  take  the  land ;  her  husband  beine  present,  and  making 
no  objection.     This  was  sufficient  to  leave  the  fact  to  the  jury. 

It  was  competent  to  show  by  parol  that  the  husband  waived 
his  right  to  recover  his  wife's  legacy,  and  agreed  that  she  should 
receive  her  portion  in  land :  3  TT.  ^  Ser,  223. 

And  if  the  husband  had  refused  his  assent,  never  having  re- 
ceived a  deed,  upon  his  death  the  title  would  revert  to  his  wife 
or  her  heirs :  lb. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — Where  land  is  devised  to  executors  to  be  sold, 
and  the  proceeds  divided  among  legatees,  the  latter,  if  all  of  them 
consent,  may  take  the  land  instead  of  the  money.  The  husband, 
by  virtue  of  his  marital  power,  may  exercise  the  right  of  election 
for  his  wife ;  and  in  such  case,  she  becomes  the  owner  of  the 
land  in  fee  simple  subject  to  his  life  estate.  His  act  enures  to 
her  benefit.  The  land  is  substituted  for  the  money,  and  vests  in 
the  person  previously  entitled  to  the  proceeds.  The  husband,  it 
is  true,  may  reduce  the  wife's  chose  in  action  into  possession,  and 
thus  make  himself  the  absolute  owner  of  it.  And  where  he  dis- 
charges it  in  considerati6n  of  a  conveyance  to  himself,  from  one 
having  a  right  to  make  it,  he  may,  perhaps,  make  himself  abso- 
lute owner  of  the  land.    But  this  is  not  properly  an  election,  but 
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a  purchase;  and  cannot  be  done  iridiont  irriting,  because  the 
statute  of  frauds,  and  perjuries  prohibits  it.  Election  is  where  the 
land  is  taken  bj  the  owner  of  the  proceeds :  Beal  v.  Stehlj,  9 
Harris  876.  But  the  election  in  this  case  was  made  by  the  wife 
herself,  in  the  presence  of  her  husband  and  with  his  assent.  His 
entry  into  possession  under  the  arrangement  thus  made  must  be 
regarded  as  an  entry  under  the  title  of  his  wife,  and  not  adverse 
to  it.  Upon  his  deadi,  a  rieht  of  action  accrued  to  the  heirs  of 
the  wife,  and  the  statute  of  limitations  could  not  begin  to  run 
until  that  period.  The  defendants  had  no  show  of  right  what- 
ever, and  the  charge  of  the  Court  was  quite  as  favourable  to  their 
claim  as  they  had  a  right  to  expect 

Judgment  affirmed* 


Steele's  Administrators  vef*sits  Steele- 

After  a  party  has  agreed  to  the  airaagement  and  Mttlement  of  a  family  dis- 
pute, if  this  was  made  under  a  mistake,  which  he  had  the  means  of  ascertaining 
at  the  time,  and  suffers  it  to  rest  uncorrected  through  his  own  laches  more 
than  six  years  after  his  right  of  action  accrued,  the  statute  of  limitations 
will  bar  his  recovery. 

The  party  cannot  arrest  the  running  of  the  statate  of  limitatioas  by  his 
own  negligence,  or  by  any  arrangement  for  his  own  conyenience. 

Error  to  the  Common  Pleas  of  Westmoreland  eounty. 

Joseph  Steele  died  in  1837,  having  derised  a  farm  to  each  of  his 
sons  Joseph,  Daniel,  and  James.  And  to  his  sons  EH  and  Absalom 
$658  each,  payable  when  Darid  became  of  a^e,  and  oharffed  the 
legacies  on  hb  real  estate.  Darid  became  of  age  in  February, 
1843,  and  there  was  a  meeting  of  the  devisees  and  legatees  m 
February,  1844,  to  make  a  final  arrangement  ^^  between  tiao^  who 
got  land  and  those  who  got  money.  After  ther  met  a  dispute 
arose  whether  the  devisees  were  to  pay  equally  or  m  proportion  to 
the  value  of  the  land  given  to  them  respectively.  James  claimed 
an  abatement,  asserting  that  his  land  was  less  valuable  than  the 
others ;  and  the  will  not  being  produced  or  present,  some  asserted 
that  it  provided  that  all  should  pay  equally,  and  others  that  they 
should  pay  according  to  the  valu^.  It  was  finally  agreed  as  a 
compromise  tiiat  James  should  pay  less  than  the  other  two,  and 
that  each  should  give  his  notes  to  the  legatees  for  sudi  amount  as 
was  to  be  paid  by  him.     And  notes  under  seal  were  accor^ngly 

fiyen  by  James  to  Eli  and  Absalom  each  for  $22T  or  $414  in  Si ; 
oseph  to  the  same  legatees  for  $454,  and  David  for  the  balance, 
$448 ;  so  that  a  deduction  was  made  in  favour  of  James  of  $24.66 
from  the  one-third  of  the  whole  charge,  which  was  added  to  tiie 
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Cabilitiee  of  Joseph  ftnd  David.  The  notes  bore  interest  and  are 
all  paid. 

Joseph  died  in  1946,  and  his  tract  of  land  was  sold  by  his  admin- 
istrator for  payment  of  debts  to  E.  Steele  for  $1640.  This  action 
was  broQgfat  by  James,  to  May  Term,  1862,  to  compel  the  estate  of 
Joseph  to  contribute,  James  aUeging  that  he  had  paid  more  than 
his  share  according  to  the  quantity,  quality,  and  value  of  the  land 
devised  to  him ;  that  at  the  time  he  gave  his  notes  he  was  under 
a  mistake  as  to  the  terms  of  his  father's  will ;  and  that  he  was 
not  precluded  by  the  settlement  then  made. 

The  defendant  insisted  that  the  settlement  was  conclusive,  being 
the  adjustment  and  compromise  of  a  family  di£Scultv  and  dispute ; 
that  the  notes  given  by  James  to  Eli  and  Absalom,  for  their 
legacies  charged  on  the  land,  were  a  payment  and  extinguishment 
of  the  latter ;  and  that  even  if  James  was  entitled  to  contribution, 
he  should  have  brought  his  action  within  six  years  from  ihe  time 
die  note  was  given. 

Cawan^  for  plaintiff  in  error. — The  notes  given  by  James,  and 
the  acceptance  by  his  brothers,  operated  an  extinguishment  of  the 
legacies :  Miltenberger  v.  Schlegel,  7  Burr  242 ;  Stewwt's  Appeal, 
ZW.i^Ser.  476;  Dewalt  v.  Eldred,  4  TF.  ^  Ser.  422.  The 
riving  of  a  note  by  an  administrator  for  a  debt  or  legacy  works  a 
discharge :  Geyer  v.  Smith,  1  Dall  847 ;  Commonwealth  v.  Shry- 
ock,  15  Ser.  ^  iS.  69 ;  Durlinc  v.  Neigh,  Id.  114. 

Plaintiff  should  have  brought  his  action  within  six  years  from 
the  time  he  paid  the  legacy ;  as  the  note  paid  the  legacy  and 
more  than  plaintiff's  share  of  it,  he  should  have  brought  ms  action 
witUn  six  years  from  the  time  he  gave  it. 

Foster,  for  defendant  in  error. — The  tracts  divided  were  of 
unequal  quantity  and  of  unequal  value.  James  paid  one-third  of 
the  whole  charge,  and  his  brothers  are  bound  to  contribute  in  pro- 
portion to  the  value  of  their  respective  tracts;  which  largely 
exceeded  that  of  James. 

The  b^nds  were  no  more  than  a  collateral  security,  and  did  not 
discharge  the  lien  of  the  legacy — ^they  were  not  payment.     The 

Juestion  of  discharge  is  one  of  intention ;  it  will  not  be  implied  in 
^e  absence  of  proof,  and  the  presumption  is  that  the  security  was 
taken  as  collateral  or  as  cumulative. 

The  notes  were  given  under  a  mistake  that  plaintiff's  land  was 
equally  bound.  The  will  was  not  produced,  and  he  acted  under  a 
i^isrepresentation  of  its  contents,  that  each  was  to  pay  one-third 
of  the  charge. 

The  statute  of  limitations  did'  not  begin  to  run  till  after  pay- 
ment, which  was  made  within  six  years  from  suit  brought 
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The  opinion  of  the  Court  was  delivered  by 

LowRiE,  J. — ^We  think  the  plaintiff  is  too  late  in  seeking  the 
correction  of  this  mistake.  And  he  cannot  excuse  his  delay  on 
the  ground  that  he  did  not  discover  it  till  recently ;  for  he  might 
have  discovered  it  the  next  day  after  it  was  made  if  he  had  attended 
to  it,  and  he  ought  then  to  have  insisted  on  its  correction.  Here 
is  nine  years'  dela^.  But  it  is  urged  that  he  did  not  pay  his  share 
of  the  legacy  until  four  or  five  years  ago,  and  that  he  could  not 
sue  for  a  bontribution  until  he  had  paid.  Admit  this,  still  the  non- 
payment was  his  own  affair ;  he  might  delay  payment  as  long  as 
the  legatees  would  let  him,  without  perpetuating  his  right  to  cor- 
rect the  mistake  made  between  him  and  others.  The  legacies  seem 
to  have  fallen  due  in  1842,  when  David  arrived  at  age,  and  then 
arose  the  duty  of  contribution,  and  the  share  of  each  was  defined 
at  the  settlement  in  1843.  Either  might  have  paid  his  share  at 
once,  and  then  he  could  have  sued  for  a  correction  in  assumpsity 
and  it  is  admitted  that  in  that  case  he  must  have  sued  within  six 
years. 

Possibly  the  delay  of  payment  might  delay  the  right  of  action 
for  the  correction ;  but  a  party  cannot  stop  the  running  of  the 
Statute  of  limitations  by  his  own  negligence,  or  by  any  arrange- 
ments for  his  own  convenience.  The  right  of  action  must  be  taken 
to  have  vested  when  the  mistake  was  made,  for  then  he  might  ha^e 
paid ;  and  then,  by  the  will,  the  legacies  ought  to  have  been  paid ; 
then  the  law  raised  the<luty  and  implied  the  promise  of  correction. 
This  implied  promise  being  simultaneous  with  the  mistake,  the 
statute  began  to  run  then,  unless  it  was  suspended  by  some  matter 
which  the  claimant  could  not  control. 

Judgment  reversed  and  a  new  trial  awarded. 


The  Erie  and  Waterford  Plank  Road-Company 
verstis  Pilgrim  F.  J.  Brown. 

The  plaintiffs  were  incorporated  under  the  general  laws  relating  to  tnm- 
pikes  and  plank-roads.  OommissionerB  were  appointed  onder  the  provisions 
of  the  geMrai  law,  to  receive  subscriptions  to  the  capital  stoek,  and  were 
required  to  take  from  the  subscribers  at  the  time  of  subsoription,  a  payment 
not  less  than  $1,  for  each  share  subscribed.  The  special  law  provided,  that 
the  company,  when  it  should  be  organized,  should  have  authority  to  "  enlarge 
its  capital  stock,  by  taking  new  suSscriptiona  in  tuck  maimer  and  form"  as  U 
whould  think  proper" 

After  the  company  was  organized,  the  defendant  subscribed  for  four  shares 
of  the  stock,  some  time  after  he  paid  $3.50  upon  it,  and  refused  payment 
of  the  balance,  on  the  eround  that  he  had  paia  nothing  at  the  time  he  sub- 
scribed, and  that  his  subscription  was  therefore  void.  Held,  that  l^e  provision 
of  the  Act  requiring  the  commissioners  to  demand  payment  at  the  time  of 
subscription,  cUd  not  apply  to  subscriptions  made  to  the  organized  company. 
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who  had  authority  bj  the  clause  of  the  special  Act  (cited  abore),  to  act  at 
their  discretion  in  the  premises,  within  the  provisions  of  the  law. 

Where  a  subscriber  to  the  stock  of  a  corporation  failed  to  paj  the  hand- 
money  required  bv  the  Act,  at  the  time  of  subscription,  and  ailerwards  attended 
a  meeting  of  stockholders,  and  voted  on  the  business  of  the  company,  he  is 
estopped  from  denying  the  validity  of  his  snbsoriptaon. 

It  the  irregularity  m  making  his  subscription  be  ground  fbr  refusing  to 
pay  for  his  stock,  it  ought  to  restrain  him  uom  acting  aa  a  member  of  the 
company. 

Error  to  the  Common  "Pless  of  JSrie  county. 

This  action  was  brought  to  recover  from  the  defendant  the 
balance  due  upon  his  subscription  of  four  shares  to  the  capital 
stock  of  the  company,  and  1  per  cent,  per  month  interest  for  non- 
payment. 

The  plaintiffs  were  incorporated  by  Act  of  27th  February,  1849, 
subject  to  the  provisions  of  the  Act  regulating  Turnpike  and 
Plank-road  Companies,  approved  26th  January,  1849. 

Books  were  opened  by  the  commissioners  for  subscription  to  the 
stock ;  and  when  ^ore  than  twenty  persons  had  subscribed  more 
than  ten  ^er  cent,  of  the  stock  as  provided  by  the  Act,  the  facts 
were  certified  to  the  governor,  and  a  charter  was  obtained,  and 
the  company  was  legally  organized. 

After  the  company  was  so  organized,  the  defendant  came  to  the 
office  of  the  company  and  subscribed  for  four  shares,  to  enlarge 
the  subscription  that  had  been  obtained  by  the  commissioners, 
under  the  2d  section  of  the  Act  of  26th  January,  1849,  made  a 
payment  on  his  said  subscription,  and  several  weeks  after  attended 
a  meeting  of  the  stockholders  and  voted  on  a  question  to  deter- 
mine the  route  of  the  road,  under  the  1st  section  of  the  Act  of 
incorporation.     The  route  voted  for  by  defendant  was  adopted. 

The  subscription  by  defendant  after  the  charter  was  issued,  and 
payment  by  hun  of  ^.50  on  his  subscription,  and  his  attending 
the  meeting  of  stockholders  and  voting  as  above,  were  proved. 

The  defendant  gave  evidence  to  prove  that  no  money  was  paid 
by  him  at  the  time  of  subscribing* 

In  the  Court  below  the  plaintifis  contended  that,  upon  a  sub- 
scription of  stock  by  defendant  after  the  charter  was  obtained,  no 
payment  of  from  one  to  five  dollars  was  necessiury,  as  provided  by 
the  1st  section  of  the  Act;  and,  2d,  that,  by  the  defendant's 
attendance  at  the  meeting  of  stockholders,  tfuly  1,  1850,  and 
voting  on  the  subject  of  route,  he  was  estopped  from  alleging  the 
non-payment  of  ib&  hand-money  at  the  time  of  subscription,  in 
bar  of  a  recorery. 

The  Court  instructed  the  jury  negatively  on  both  points ;  and 
this  charge  was  here  assigned  for  error. 

Verdict  for  defendant. 
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Babbitt  and  Ghtnnison^  for  pluntiff  in  error. — ^The  Act  of  inoor* 
poration  prorides  that  on  the  opening  of  the  books,  a  specified 
amount  of  hand-money  shall  be  paid,  to  the  commissioners  on  sub- 
scriptions to  the  ^ock  when  made,  and  the  remainder  to  the  trea- 
surer of  the  corporation  as  soon  as  organized. 

The  oomnissioners  oould  not  enlarge  the  subscription  after 
certifying  the  amount  and  names  to  the  goremor  to  obtain  the 
charter;  but  after  the  charter  was  obtained,  and  the  company 
organized,  as  provided  in  the  2d  section  of  the  Act,  the  company 
ka^  the  power  of  enlarging  the  stock  by  ^^  new  subscriptions,  in 
such  manner  and  form  as  they  think  proper."  And  the  company, 
when  organized)  are  nowhere  required  to  exact  hand-money,  nor 
are  subscribers  bound  to  pay  it. 

The  defendant  having  acted  m  a  corporator  at  the  meeting  of 
stockholders,  and  voted,  was  estopped  from  denying  bis  liabili^: 
Clarke  v.  Monongahela  Navigation  Company,  10  Watts  864. 

MarihaUf  for  defendant. — The  proviso  in  the  Ist  section  of 
the  Act  requires  payment  of  $1  in  hand  at  subscription ;  and 
there  is  nothing  to  take  the  case  out  of  the  principle  decided  in 
the  Hibemia  Turnpike  Company  v.  Henderson,  8  &r.  ^  R.  219 : 
and  see  14  Ser.  ^  Jt.  434. 

The  opinion  of  the  Coiui;  was  delivered  by 

Tf  OODWABP,  J. — The  error  into  which  the  learned  judge  foQ 
ecmsisted  in  iiot  distinguishmg  between  a  subscripticA  of  stock 
made  on  the  books  of  the  oommiasioners  before  charter  granted^ 
and  one  made  on  the  books  of  the  company  after  its  iull  organiia> 
tiocb.  It  wa0  alleged,  and  we  are  to  take  it  as  true,  that  the  de- 
fendant's subeeription  w«0  of  the  latter  sort;  but  this  was  nded 
to  be  an  unimportant  cif  cuoMtanoe,  for  that  the  payment  required 
to  be  made  at  the  time  of  subscribing,  by  the  proviso  of  the  Ist 
section  of  the  general  law  of  1849,  relating  to  turnpike  and  plank- 
road  companies,  extended  to  all  the  original  shajres  authorized  in 
the  special  Act  incorporating  this  company.  The  consequence  of 
this  doctrine  was,  that  the  subscription,  Uiouffh  made  to  the  com- 
pany and  not  to  the  commissioners,  was  void  for  the  want  of  % 
payment  down  at  the  time  of  subscribing. 

We  cannot  oooBbCur  in  the  opinion  of  the  learned  judge.  The 
commissioners  were  ministerial  officers  actii^  under  a  special 
authority,  and  were  bound  to  pursue  it  strictly.  The  proviso  of 
the  1st  section  of  the  Act  of  1849  required  the  attending  commis- 
sioners to  receive,  from  every  person  offering  to  subscribe,  a  pay- 
ment in  hand  of  not  less  than  one  dollar — a  pldn  duty,  whu^h  a 
special  agent  had  no  power  to  dispense  with-^nd  a  subscription 
made  without  such  payment  was  consequently  void.  It  conferred 
no  rights  on  the  subscriber,  and  neither  the  commissioners  nor  the 
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future  company  oould  enforce  pajment  by  aotion:  8  Ser,  ^  B. 
219. 

Bat  the  Act  of  1849  provides  for  cbartenng  tibe  eompany, 
where  twenty  persons  or  more  have  subscribed  ten  per  centum  of 
the  capital  stock ;  and,  from  the  moment  of  the  organization  of  the 
company,  the  duties  and  powers  of  the  commissioners,  in  respect 
to  furtlier  subseriptions  of  stock,  a^re  at  an  end.  Theaceforth  the 
company  hare,  by  virtue  of  the  2d  section  of  the  Act  of  1849,  the 
power  of  eolai^g  its  stock  by  new  subscriptions^  in  '^tucA  manner 
apfid  form  ae  they  s/mU  think  proper.**  ThU  enlforgeitient  can  take 
place  gdIj  whero  the  prior  subscriptions  amoont  to  less  than  the 
authorized  capital,  and  where  it  is  found  necessary  to  fulfil  the 
intent  oi  the  special  Act  of  incorporatiofit ;  but,  these  conditions 
Qoncurring,  there  is  no  such  limitation  on  the  powers  of  the  com- 
pmy  as  the  proviso  of  the  1st  section  uaopoees  -on  the  eammimonerM. 
The  words  of  the  Act  mark  a  plain  dastinction  between  the  two  kinds 
of  subscription :  one  being  subject  to  an  eicpress  statutory  rule, 
the  other  to  the  disi^^etion  o&Iy  of  the  company.  To  take  the  rule 
{^escribed  £6r  the  coipmissiemers,  and  apply  it  to  the  company,  as 
was  done  by  the  Court  below,  would  be  to  repeal  the  words  I  hare 
q^uoted  from  the  2d  sectioix;  for  if  tbe  company,  like  the  commi»- 
B^merSf  must  receive  ai%  insialiae&t  from  each  subscriber  at  the. 
moment  <^  subscription,  then:  they  nmy  Bfot  enlarge  the  subscrip- 
tions in  such  manner  and  form  aa  they  shall  think  proper.  The 
discretion  vested  by  the  words  of  the  statute  is  taken  away  by 
other  words  which  have  no  reference  to  the  eorporation,  but  are 
eqiressly  confined  to  the  oommMcdonm^^ 

Such,  a  construction  i&  warranted  by  no  sound  rules  of  interprei" 
taAion*  The  statute  having  made  the  distiaeiioQ,  it  ia  the  duty  of 
Ifae  Courts  to  observe  it. 

And  it  is  not  a  mese  arbitrary  distinctioB,  but  rests  on  solid 
iieasons.  The  precedent  pityment  tOr  the  commissioners  is  required, 
nj9t  only  to  defray  expenses  attending  the  opening  of  books  and 
<^>tainai^  subscriptions,  but  to  e3Lclu&  mere  specmative  subserip** 
tions>  and  to  ^ve  the  public  asai»ranee  thajt  the  objects  of  the  Act 
of  incorporation  are  to  be  carried  out  in  good  faith ;  but  when  the 
c<Hnpany  has  been  orgfEwiised  upon  ai  solid  basis  thus  secured,  and 
finds  further  sqbscriptiima  neeeasary,  it  may,  and  often  does^ 
happen  that  they  can  be  obtained  only  on  new  and  peculiar  terms. 
One  subscriber  must  haye  time  given  him ;  another  must  be  per* 
mitted  to  pay  in  labour  or  materials ;  a  third  must  have  the  road 
boated  through  his  property  in  a  particular  manner ;  and  unless 
these  and  simQar  conditions  be  complied  with,  the  company  cannot 
enlarge  its  stock,  nor  fulfil  the  object  of  its  (creation.  Hence  the 
legislature  have  seen  fit  to  invest  the  company  with  a  discretion 
in  the  manner  of  obtaining  subscriptions,  which  they  have  withheld 
from  the  commissioners. 
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We  hold,  therefore,  that  the  Court  should  have  instructed  the 
jury  that,  if  the  defendant's  subscription  was  made,  not  to  the 
commissioners,  but  to  the  company  after  its  organization,  his  failure 
to  make  a  payment  at  the  time  of  subscribing  did  not  invalidate 
his  contract,  nor  deprive  the  company  of  their  legal  remedy  for 
enforcing  it. 

Another  point  was  made,  which  perhaps  it  is  unnecessary  to 
rule,  in  view  of  what  we  have  said  about  the  effect  of  the  subscrip- 
tion ;  and  yet,  if  it  should  turn  out  on  another  trial  that  the  de- 
fendant's subscription  was  made  on  the  books  of  the  commissioners 
before  the  organization  of  the  company,  the  point  now  alluded  to 
would  become  important. 

It  appeared  in  evid^ce  that  die  defendant  was  present  at  a 
meeting  of  the  stockholders  in  June,  1860,  and  participated  in 
their  action  by  voting  on  the  question  of  routes ;  and  the  Court 
declined,  on  request,  to  say  that  this  estopped  him  from  alleging 
the  non-payment  of  the  hand-money  at  the  time  of  subscribing. 
A  point  extremely  analogous  was  taken  in  the  case  of  Clark  v. 
The  Monongahela  Navigation  Company,  10  Watts  863,  and  ruled 
by  the  District  Court  of  Allegheny  (Grier,  President)  against 
the  subscriber  on  the  ground  of  estoppel,  which  was  affirmed  in  the 
Supreme  Courts  though  the  opinion  and  judgment  here  were  rested 
mainly  on  the 'curative  provisions  of  a  special  Act  of  Assembly. 
The  subscriber  there  had  not  paid  the  hand-money,  but  had  vot«d 
for  managers  of  the  company,  and  he  was  denied  the  defence  suc- 
cessfully set  up  here. 

There  is  no  merit  in  such  a  defence.  However  expedient  public 
considerations  may  make  a  payment  down  at  the  time  of  subscrib- 
ing, the  subscriber  himself  is  under  the  highest  moral  obligation 
faithfully  to  perform  the  promise  he  has  distinctly  made ;  and- 
when  he  voluntarily  acts  as  a  corporator,  and  exercises  privileges 
whidi  can  only  belong  to  him  in  that  capacity,  there  is  great  reason 
that  he  should  be  estopped  from  denying  the  validity  of  his  sub- 
scription. If  the  irregularity  in  making  his  subscription  is  the 
Sound  of  his  refusing  to  pay  for  his  stock,  it  ought  to  restrain 
m  from  acting  as  a  member  of  the  company. 

If  this  point  should  arise  on  another  trial,  we  think  it  ought  to 
have  a  different  ruling  from  that  which  it  received  on  the  last. 

We  see  nothing  else  in  the  record  which  requires  to  be  discussed. 
The  jud^nent  is  reversed  and  a  venire  de  novo  awarded. 
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William  Bell  versus  The  Ohio  and  Pennsylvania 
Kailroad  Company. 

Where  the  state  sarrejed  and  laid  oat  a  town  into  in-lots  and  ont-lots, 
reserring  100  acres  of  land  Trithont  the  town  for  a  common  pasture,  and  after- 
wards sold  the  lots ;  HM,  that  the  right  of  common  so  annexed  to  the  town 
lots,  was  a  common  ajpfpwienani  as  dii^gaished  £rom  a  eommon  appendami. 

If  one  who  has  a  right  to  common  appurtenant,  purchase  part  dT  the  land 
sa^ect  to  the  easement,  all  his  right  of  common  is  extinguished. 

^  if  he  be  a  disseisor  of  part  of  the  land  subject  to  the  easement. 

And  the  incidents  of  light,  air,  prospect,  &c.,  fall  witii  the  principal. 

The  right  to  take  the  herbage  by  toe  mouths  of  his  cattle  gires  the  ooin- 
moner  no  incidental  right  to  keep  the  common  open  as  an  ornament  to  his 
dwelling,  or  as  contributing  to  his  own  personal  pleasure  or  convenience. 

Where  a  commoner's  right  has  been  extinguished,  he  has  no  interest  in  the 
common,  to  entitle  him  to  ask  for  an  injunction  to  restrain  a  trespasser  on  the 
common  rights  of  others. 

The  annoyances  arising  from  the  necessary  use  of  a  railroad,  is  not  a  nui- 
sance per  se.  The  fact  of  nuisance  in  such  case  must  be  determined  by  a 
jury. 

Errob  to  the  Difltriet  Court  of  Allegheny  county. 

This  was  an  application  to  the  District  Conrt  of  Allegheny 
county  for  an  injunction  to  restrain  the  defendants  from  the  use 
of  certain  works,  and  from  prosecuting  certain  improvements  spe- 
cified in  the  bill,  over  and  through  a  portion  of  the  South  Common 
of  Allegheny  City.  On  the  hearing  of  the  case  in  this  Court,  one 
of  the  judges  was  absent,  and  the  four  judges  who  heard  it,  were 
equally  divided— «the  deoree  of  the  District  Court  was  therefore 
affirmed. 

The  point  decided  in  the  opinion  of  ^  chief  justice  was  not 
made  below,  nor  argued  in  this  Court.  The  report  of  the  case  is 
therefore  coi^ned  to  the  opinion  of  the  District  Judge,  whidi 
contains  an  abstract  of  the  bill  and  answer,  and  a  dear  view  df 
all  the  facts  necessary  to  the  understanding  of  the  grounds  upon 
which  the  decree  was  founded. 

In  the  opinion  of  the  District  Court  tiie  following  principles 
were  held : — 

That  at  the  time  this  eompany  (the  defendanta)  was  chartered,  the  right 
of  a  commoner  in  the  premises  in  dispute,  was  Tested  in  the  complainant^  the 
right  of  sale  or  title  to  the  commons  was  Tested  in  the  city  of  Allegheny,  and 
th^  right  of  eminent  domain  in  the  state. 

When  the  le^atwe  has  granted  common  ^nnd  to  a  city  for  public 
purpoees,  the  right  of  eminent  domain,  existing  in  the  state,  is  not  therdi>y 
exhausted,  but  may  be  abridged  and  devoted  to  other  purposes. 

The  right  of  eminent  domain  is  inalienable  and  inexiiaustible,  and  may 
be  exercised  as  often  as  the  soyereign  power  may  c&oose,  within  the  prorisions 
of  the  constitution  as  to  compensation. 
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Of  the  occasions  proper  for  the  exercise  of  this  power,  the  legislature  is  to 
judse,  limited  only  dj  the  public  utility  of  the  object. 

If  the  principle  applies  to  a  grant  of  land,  a  fortiori  it  will  apply  to  a  mere 
easement  issuing  out  of  land. 

Where  there  has  been  no  exercise  of  the  rieht  of  common  for  more  than 
twenty  years,  qwjere  if  the  doctrine  of  nonuser  does  not  apply. 

When  a  party  who  sets  up  a  right  looks  on  in  silence  while  another  is 
spending  large  sums  of  money  in  making  improTements  under  his  own  eye, 
and  has  made  no  diaim  for  a  period  of  two  or  more  years,  he  will  be  estopped 
m  equity  when  he  asserts  it. 

And  if  such  risht  be  of  little  importance.  Chancery  will  nerer  interfere. 

Where  the  risnt  of  way  over  a  common  was  granted  to  a  railroad  com- 
pany by  the  authorities  of  a  city,  in  whom  the  title  Tested,  the  city  alone  has 
the  right  to  complain,  if  the  company  has  exceeded  or  is  about  to  exceed  tlie 
powers  conferrea  b^  the  grant. 

The  Court  will  iuberpose  to  restrain  a  nuisance^  te,  but  if  net  in  itself 
noxious,  the  matter  eompUined  of  must  first  be  tried  at  law 

Opinion  of  tte  District  Court  (Hampton,  J.) : — 
^'The  complainant.  Bell,  sets  forth  the  laying  out  of  the 
town  of  Allegheny,  and  reservation  of  one  hundred  acres  as 
a  common  of  pasture,  by  authority  of  an  Act  of  Assembly  of 
1787 ;  the  sale  of  the  lots  of  said  town ;  that  the  purchasers 
thereof  became  entitled  to  the  right  of  common  upon  the  land  re- 
served ;  that  by  an  Act  of  Assembly  of  the  13th  April,  1810,  the 
right  of  the  Gommonvrealth  to  all  the  lands  within  die  limits  of 
tiie  city  of  Allegheny,  excepting  such  parts  as  had  theretofore 
been  appropriated  by  grant  and  authority  of  law,  was  granted 
and  vested  in  the  city  of  Allegheny,  for  such  public  uses  as  were 
vested  in  the  Act  of  1787,  and  such  public  %L8e»  as  the  Select  and 
Chmmon  (huneUs  might  from  time  to  time  direct  and  ordain,  pro- 
vided releases  were  obtained  from  the  commoners ;  that,  relying 
upon  the  right  to  the  undisturbed  use  and  enjoyment  of  the  com- 
mon, the  owners  of  1<^  in  the  town  so  laid  out  and  sold,  have 
erected  dwellings,  and  made  valuable  improvements  for  private 
residences  thereoai,  and  for  over  twenty-one  years  have  continued 
la  the  peaceable,  quiet,  and  undisturbed  enjoyment  thereof,  and 
of  the  said  common ;  that  complainant  owned  one  of  said  lots,  and 
as  such,  was  entitled  to  the  right  of  common ;  that  he  resides 
with  his  family  on  said  lot,  and  is  entitled  to  ,the  quiet,  peaceable, 
and  undisturbed  use  and.  enjoyment  of  said  lot  and  habitation, 
and  the  common  aforesaid. 

^^  The  bill  then  sets  forth  that  the  defendants,  bein^  a  corpora- 
tion, created  by  authority  of  an  Act  of  the  General  Assembly  of 
the  State  of  Ohio,  passed  the  24th  of  February,  1848,  and  by  an 
Act  of  Assembly  of  the  Commonwealth  of  Pennsylvania  approved 
the  llUi  April,  1848,  wrongfully  and  unjustly  contriving  and  in- 
tending to  appropriate  the  said  common  to  their  own  use,  located 
their  railroad  over,  through,  and  upon  the  said  common,  passing 
long  the  south  side  of  we  South  Coiamoa  to  Federal  street,  by 
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ftuthority  of  an  alleged  resolntion  of  Comioils,  but  denying  that 
any  such  resolution  was  ever  passed ;  that  under  colour  of  said 
resolution,  defendants  entered  upon  said  common,  laid  down  their 
track,  appropriating  fifty  feet  through  along  the  south  side  of  said 
common  to  Federal  street  to  their  own  use,  and  have  since  that 
time  wrongfully  and  unjustly  continued  to  disturb  and  destroy  the 
quiet  and  peaceable  use  of  said  common  by  the  owners  of  lots  in 
said  town,  and  have  used  the  same  for  their  railroad,  and  for  cars, 
engines,  locomotives,  horses,  carriages,  and  widens,  and  for  carry- 
ing on  the  trafSc  and  business  of  said  corporation,  to  the  great 
nuisance  of  said  complainant ;  that  defendants  threaten  to  erect 
upon  the  south  side  of  said  common,  certain  buildings  for  car- 
houses,  denot,  and  other  structures,  for  the  use  of  said  company. 
^^  That  defendants  are  erecting  a  platform  for  the  reoeipt  and 
discharge  of  freight  and  passengers  on  a  portion  of  said  common, 
and  building  a  certain  wall  thereon;  that  said  platform  injures 
and  destroys  the  common,  and  deprives  the  owners  of  lots  of  the 
use  of  said  common,  and  obstructs  and  annoys  them  in  the  quiet 
and  peaceable  enjoyment  of  their  lots  and  habitations  aforesaid ; 
that  as  soon  aa  complainant  knew  defendants  intended  to  erect 
said  building  and  superstructures,  he  remonstrated  with  the  Pre- 
sident of  said  company  against  the  use  and  i^ropriation  of  said 
common,  and  served  a  written  notiee  upon  him  to  that  effect; 
that  the  constouction  and  use  of  said  platform  will  injure  and 
destroy  the  use  of  the  whole  or  s  greater  part  of  the  South  Com- 
mon Inr  the  commoners,  and  greatly  diminish  the  value  of  the  lots 
in  said  common  fronting  on  the  South  Common,  and  cause  a  great 
and  irremediable  damage  and  nuisance  to  the  complainant ;  that 
defendants  keep  their  ears  and  locomotives  standing  on  the  track 
on  said  common,  and  receive  and  discharge  freight  and  passengers 
thereon,  to  the  nuisance  of  complainant  and  others ;  that  the  ap- 
propriation of  the  common  as  aforesaid,  was  wrongful  and  without 
any  lawful  authority ;  that  defendants  have  wrongfully  and  fraudu- 
lently exceeded  the  powers  vested  in  them  by  law.  These  are  the 
principal  matters  contained  in  the  bill.  Complainant  prays  for  a 
special  injunction  against  the  defendants,  enjoining  them  from 
using  or  occupying  the  said  common,  or  any  part  thereof,  with 
their  track,  ears,  trains,  and  locomotives,  or  for  the  receipt  or  de- 
livery of  freight  or  passengers,  or  in  any  manner,  for  the  business 
of  said  corporation,  and  from  digging  in  and  upon  said  common, 
and  from  erecting  any  wall,  pliriiform,  buildings,  or  other  struc- 
tures in  and  upon  said  South  Common,  or  pkciag  thereon  any 
stones,  gravel,  earth,  timber,  plank,  or  other  materials,  and  from 
keeping  their  engines,  cars,  trains,  or  locomotives  standing  or  re- 
maining etill  upon  the  tradk  of  said  company  along  the  said  Sooth 
Common,  and  tJiat  they  be  ei^oined  from  keeping,  and  be  required 
to  remove  all  platforms,  walls,  structures,  stones,  and  other  mate- 
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rials  that  may  have  been  deposited  on  said  common  by  said  com- 
pany: 

^'  And  that  on  a  final  bearing,  said  injunction  may  be  made 
perpetual;  that  the  uses  of  said  common  by  complainant,  and 
other  lot-owners,  may  be  declared  and  enforced,  and  that  the 
rights  of  complainant  in  said  common  may  be  quieted,  or  that  he 
may  have  such  other  and  farther  relief  as  equity  and  good  con- 
science may  require. 

^^  A  special  injunction  was  awarded,  enjoining  the  defendants 
from  erecting  any  more  buildings  on  that  portion  of  the  common 
occupied  by  them,  but  allowing  them  to  use  the  road  as  they  had 
done  before  the  filing  of  the  oill.  Subsequently  the  defendants 
put  in  their  answer,  6f  which  the  following  is  a  summary : 

^'  The  answer  admits  the  laying  out  of  ike  town  of  Allegheny, 
by  authority  of  the  Act  of  1787,  in  the  manner  and  for  the  pur- 
poses alleged  in  the  bill;  also  the  reservation  of  one  hundred 
acres  for  a  common  of  pasture,  for  the  owners  of  town  lots ;  also 
that  by  an  Act  of  Assembly  of  13th  of  April,  1840,  erecting  said 
borough  or  town  into  a  city,  the  right  of  the  Commonwealth, 
which  was  the  right  of  soil  of  all  lands  within  the  limits  of  said 
city,  with  certain  exceptions,  was  vested  in  the  city  of  Allegheny, 
for  such  public  uses  as  were  vested  in  the  said  Act  of  1787,  and 
such  other  public  uses  as  the  Select  and  Common  Councils  of  said 
city  might  from  time  to  time  direct  and  ordain — with  the  proviso 
that  no  part  of  the  land  allotted  by  the  said  Act  for  a  common 
should  be  applied  to  any  other  purpose,  without  releases  being  ob- 
tained from  the  commoners ;  also  that  the  plaintiff  is  the  owner 
of  one  of  the  town  lots,  on  which  he  resides  and  has  made  valua- 
ble improvements,  and  has  lived  on  the  same  for  many  years. 
But  it  is  emphatically  denied  that  he  and  other  lot^Iders  have, 
for  and  during  the  period  of  twenty^-one  years  and  upwards,  con- 
tinued in  the  quiet  and  undisturbed  enjoyment  of  1^  said  com- 
mon ground  for  the  purposes  to  which  the  same  was  appropriated, 
viz. :  as  a  common  of  pasture ;  because,  as  they  allege,  a  portion 
of  the  same  has  been  enclosed,  and  the  residue  thereof,  and  par- 
ticularly that  part  which  is  especially  referred  to  in  tilie  bill,  has 
been  open  to,  and  used  by,  the  public  as  a  common  and  public 
highway  during  all  that  time,  ^e  respondents  also  admit  their 
existence  as  a  corporation  by  authority  of  an  Act  of  the  11th  of 
April,  1848,  and  allege  that  under  tlmt  Act  they  are  authorized 
to  construct  a  railroad  from  the  city  of  Pittsburgh  westward,  in 
the  direction  of  the  state  of  Ohio,  and  that  they  located  the  said 
road,  as  charged  in  the  bill,  over,  through,  and  upon  the  said 
common  groimd,  at  the  south  side  of  the  South  Common,  west  of 
Federal  street ;  and  that  they  procured  for  that  purpose  a  resolu- 
tion to  be  passed  by  the  Select  and  Common  Councils  of  the  said 
city  of  Allegheny,  of  the  tenor  stated  in  complainant's  bUly  with 
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the  exception  of  restraining  them  to  the  south  side  of  the  South 
Common,  as  the  same  had  oeen  located— and  that  said  grant  and 
privilege  was  afterwards  ratified  and  confirmed  by  a  subsequent 
resolution  of  said  Goimcils. 

^'  The  answer  further  admits,  that  under  said  authority  and  pri- 
vilege the  defendants  entered  upon  said  common,  and  laid  down 
and  constructed  their  railroad  tracks  over  and  upon  the  same, 
and  did  appropriate  to  their  own  use  a  part  thereof,  of  the  width 
of  fifty  feet,  and  have  since  occupied  the  same  for  the  purposes 
of  said  road,  as  they  claimed  they  had  a  right  to  do  by  virtue  of 
the  said  resolution  of  Councils,  and  under  the  authority  of  the 
ninth  and  eleventh  sections  of  an  Act  regulating  railroad  com- 
panies, passed  by  the  legislature  of  Ohio,  on  the  lltb  day  of 
February,  A.  D.  1848,  and  adopted  and  re-enacted  by  the  Gene- 
ral Assembly  of  this  Commonwealth  in  the  Act  to  incorporate 
the  respondents,  passed  the  11th  day  of  April,  1848 ;  that  it  was 
necessary  for  the  respondents  to  occupy  the  said  common,  and  the 
said  Select  and  Common  Councils  owned  and  had  charge  thereof, 
as  claimed  in  complainant's  bill,  and  were  therefore  competent  to 
agree  upon  the  manner,  terms,  and  conditions  upon  which  the 
same  might  be  used  or  9ccupied  by  the  respondents. 

^'The  answer  further  admits,  that  having  entered  upon  the 
said  common  ground,  by  virtue  of  the  authority  and  privilege 

so  granted  to  them,  they  did,  on  or  about  the  —  day  of ,  a.  d. 

1850,  proceed  to  locate  their  said  road,  and  construct  the  same, 
and  to  purchase  ^ound  and  erect  buildings,  with  an  express  view 
to  the  said  location,  and  the  termination  of  said  road  at  Federal 
street ;  and  in  so  doing,  expended  a  very  large  sum  of  money, 
and  that  said  work  was  done,  and  said  expenditures  made,  under 
the  immediate  observation,  and  with  the  Knowledge  of  the  com- 

Elainant,  and  without  any  objection  or  remonstrance  from  him ; 
ut  that,  on  the  contrary,  the  said  complainant,  well  knowing 
that  the  said  right  of  common  was  of  no  practical  or  appreciable 
value,  and  believing  that  the  said  road  would  be  advantageous  to 
the  lot-holders  generally,  and  himself  in  particular,  was  content 
with  the  said  eutTj  and  location,  and,  on  more  than  one  occasion, 
expressed  his  entire  satisfaction  therewidi. 

^^  The  respondents  further  admit,  that  it  was  their  intention  to 
erect  over  and  upon  their  roadway,  at  the  terminus  thereof,  at 
and  adjoining  to  Federal  street,  a  passenger  station,  or  building 
for  the  protection,  convenience,  ana  comfort  of  travellers  in  their 
cars,  at  their  atrival  and  departure  from  that  point ;  but  deny  any 
intention  of  erecting  the  same  upon  any  other  portion  of  the  com- 
mon, than  that  held  and  appropriated  by  them  as  a  roadway,  or 
of  erecting  any  other  building  or  buildings  upon  any  other  part 
of  the  common  ground,  or  for  any  other  or  different  use ;  but  say 
that  the  execution  of  said  design  has  been  suspended^  and  they 
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cannot  answer  whether  or  not  the  same  vnll  he  returned.  They, 
however,  claim  the  right  to  cover  and  protect  their  roadway,  as 
an  incident  to  the  use,  and  as  essential  to  the  proper  enjoyment 
thereof. 

^'  They  further  admit  the  digring  upon  the  line  of  their  road, 
the  erection  of  a  stone  wall  and  platform  at  the  termination  of 
the  road,  for  the  reception  and  delivery  of  fi'ei^ht  and  passengers, 
and  have  used  the  same  for  such  purposes ;  but  they  deny  that 
the  said  platform  interfered  in  any  way  with  the  said  common  of 
pasture,  or  has  injured  or  destroyed  the  same ;  or  that  the  com- 
plainant is  in  any  way  disturbed  in  the  use  or  enjoyment  of  his 
lot  thereby,  or  has  been  deprived  of  the  enjoyment  of  his  right 
of  common  thereby. 

"  The  respondents  further"  admit  the  application  for  informa- 
tion and  notice,  as  charged  in  the  bill,  but  do  not  admit  that  the 
president,  at  any  time,  declared  that  it  was  their  intention  to  use 
the  whole  common  ground  for  their  business  and  purposes,  or  that 
they,  at  any  time,  entertained  any  such  purpose ;  which,  on  the 
contrary,  they  now  expressly  and  distinctly  disclaim  and  disavow. 

''  And  the  respondents,  in  answer  to  the  allecrations,  that  the 
construction  and  use  of  the  platform  erected  by  tnem  will  destroy 
the  use  of  the  whole  or  greater  part  of  the  South  Common  by  the 
commoners,  and  will  greatly  diminish  the  use,  improvement,  and 
value  of  the  lot  and  habitation  of  the  complainant,  by  creating  a 

Seat  and  irremediable  nuisance  to  his  said  property,  say,  that 
e  said  South  Common  ground,  as  it  is  denominated,  has  not,  at 
any  time  for  the  last  twenty  years  and  upwards,  been  used  and 
occupied  as  a  common  of  pasture ;  nor  is  of  any  value  whiEitever 
fbr  such  purpose^  a  portion  thereof  having  been  before  that  time 
appropriated  and  enclosed  by  the  complainant  and  other  lot- 
holders  within  their  own  lots,  and  the  residue  having  been,  for  all 
that  time,  without  herbage  for  the  sustenance  of  any  beast  what- 
ever, and  used  by  the  public  at  large  as  a  common  highway. 

"  They  deny  that  the  construction  or  use  of  the  platform  has 
created  any  nuisance,  or  inflicted  any  damage  whatever,  or  any 
which  is  remediable  either  at  law  or  in  equity ;  or  any  other  or 
greater  inconvenience  than  is  suffered  bv  every  proprietor  whose 
residence  is  within  the  like  distance  of  a  railway  terminus,  or 
mart  of  trade. 

"  They  admit  that  they  have  permitted  their  cars,  locomotives, 
and  trains  to  stand  upon  the  track,  at  its  terminus,  at  all  hours 
when  the  state  of  their  business  required  it,  for  the  purpose  of 
running  and  discharging  freight  and  passengers,  and  claiib  the 
right  to  do  so,  but  deny  that  tney  have  other  sufficient  room  and 
convenience  for  that  purpose,  or  that  they  have  used  the  common 
ground  outside  of  their  railroad  as  a  depository  for  freight,  &c.) 
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or  tbat  they  are  responsible  for  the  use  that  may  be  made  qf  it 
by  others  who  do  business  with  said  road« 

"  They  further  allege  that  the  necessity  of  obtaining  releases 
from  the  commoners  was  entirely  done  away  with,  and  superseded 
by  the  Act  of  Assembly  incorporating  the  said  company,  and 
authorizing  them  to  enter  upon  all  lands  which  might  be  required 
for  the  purpose  of  the  road,  and  upon  all  such  as  were  in  charge 
of  municipal  corporations,  or  other  public  bodies,  upon  such 
terms  as  might  be  agreed  upon  by  those  having  charge  thereof; 
and  that  even  if  the  said  grant  had  been  defective,  the  respond- 
ents having  acted  under  colour  of  right,  and  expended  large  sums 
of  money  in  prosecuting  their  work  upon  the  faith  of  such  grant, 
and  under  the  eyes,  and  acquiescence,  and  approbation  of  the 
Complainant,  and  other  commoners,  they  are  now  estopped  in 
equity  from  questioning  the  respondents'  title,  or  in  any  other 
way  mterfering  therewith. 

^^  These  are  the  principal  matters  alleged  in  the  bill,  and  ad- 
mitted or  denied,  or  alleged  in  the  answer. 

"  Before  the  hearing  of  the  cause,  a  motion  was  made  by  re- 
spondents' counsel,  to  suppress  the  testimony  of  all  the  witnesses 
on  the  part  of  the  complainant  (except  that  of  James  Marshall), 
on  the  ground  of  interest. 

^^The  complainant  cluma  the  interposition  of  this  Court  on 
four  grounds : 

'^  1.  That  his  common  of  pasture  is  destroyed. 

^^  2.  That  the  acts  complained  of  in  his  bill,  and  proved  or  ad- 
mitted, are  a  nuisance. 

^'  3»  The  violation  of  a  trust  by  the  City  Councils,  in  granting 
the  license  in  question ;  and 

^'  4.  That  the  defendants  should  be  restrained  within  their  cor- 
porate powers. 

^' These  propositions  will  be  very  hriefljf  considered  in  their 
wrder. 

'^  1st.  As  to  the  plaintiff's  common  of  pasture — ^Is  the  injury 
to  the  plaintiff's  right  of  common  in  the  ground  occupied  by  the 
said  railroad,  of  such  a  nature  as  to  call  for  the  interposition  of 
a  chancellor  by  injunction  ?  Is  the  injury  so  great  and  irreme- 
diable at  law,  as  to  justify  this  Court  in  enjoinmg  the  defendants 
firom  the  use  of  said  common  ground  in  the  manner  and  for  the 
purposes  heretofore  used  and  intended  to  be  used  bv  them,  as 
charged  in  the  bill,  and  admitted  in  the  answer  ?  And  is  the 
complainant  in  a  position  to  ask  such  interference?  He  who 
comes  into  equity  must  do  equity.  He  must  neither  do,  nor  omit 
to  do,  any  act  whereby  his  adversary  may  hn^ve  been  led  into 
error,  and  induced  to  do  the  acts  complained  of.  He  must  on  all 
occasions  act  and  speak  consistently  with  his  alleged  rights,  and 
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if  he  fail  in  this  respect,  he  will  afterwards  be  compelled  to  keep 
silent  when  he  might  wish  to  speak  out. 

"  Prior  to  the  organization  of  the  raHroad  company,  the  com- 
plainant's right  to  pasturage  on  the  common  ground  surrounding 
the  original  town  of  Allegheny  is  conceded;  indeed,  it  could  not 
be  denied,  as  the  same  was  secured  to  him  as  an  in-lcft  holder  by 
Act  of  Assembly.  We  must  therefore  inquire  whether  that  right 
it  still  in  him,  or  whether  he  has  lost  it,  either  by  operation  of 
law  or  his  own  conduct. 

^'  The  various  Acts  of  Assembly  bearing  on  this  question  are 
referred  to  either  in  the  bill  or  answers,  and  detailed  histories  of 
this  common  ground,  and  the  rights  of  the  commoners,  are  jriyen 
in  the  cases  of  the  Trustees  of  the  Western  University  of  Penn- 
sylvania V.  Robinson  and  others,  (12  Ser.  ^  iJ.  29 ;  Carr  v.  Wal- 
lace, 7  Watt^  894)  and  other  cases  tried  in  this  Court,  to  which  re- 
ference is  made  for  the  sake  of  more  minute  information. 

*^  At  the  time  this  company  was  chartered,  the  nAt  of  common 
of  pasturage  was  vested  in  the  complainant,  the  right  of  sale  or 
title  to  these  commons  was  vested  in  the  city  of  Allegheny,  while 
the  risht  of  eminent  domain  of  course  rested  in  the  state. 

^^The  defendants  allege  this  right  is  gone,  on  two  grounds. 
First :  By  virtue  of  license  from  the  City  Councils,  which,  as  trus- 
tees of  tne  legal  title,  they  were  empowered  by  the  Act  of  the 
legislature  to  grant ;  and  secondly :  By  complainant  standing  by 
and  looking  on  while  respondents  entered  under  colour  of  title, 
expended  large  sums  of  money,  and  made  valuable  improvements. 

'^  First  as  to  the  license : 

^^  The  eleventh  section  of  an  Act  passed  the  11th  of  February, 
1848,  by  the  legislature  of  Ohio,  adopted  by  the  Act  of  lltb 
vApril,  1848,  by  the  legislature  of  this  state,  incorporating  the 
Ohio  and  Pennsylvania  Railroad  Company,  provides  as  follows : 
^^  If  it  shall  be  necessary  in  the  location  of  any  part  of  any  rail- 
road to  occupy  any  road,  street,  alley  or  public  highway,  of 
ground  of  any  tind,  or  any  part  hereof,  it  shall  be  competent  for 
the  municipal,  or  other  corporation,  or  public  officers,  or  publie 
authorities,  ovming  or  having  charge  thereof^  and  the  railroad  oom^ 
pany,  to  agree  upon  the  manner  and  the  terms  and  conditions 
upon  which  the  same  may  be  used  or  occupied :  and  if  said  par- 
ties shall  be  unable  to  agree  thereon,"  then  the  company  may 
apply  to  the  Court  of  Common  Pleas  for  the  appointment  of 
three  disinterested  freeholders  to  view  the  ground,  and  deter- 
mine upon  the  manner  and  terms  upon  which  the  same  shaU  be 
used,  &c. 

'^  Respondents  contend,  that,  under  this  section  the  Select  and 
Common  Councils  of  Allegheny  were  authorized  to  agree  with 
them  upon  the  terms  upon  which  they  might  use  and  occupy  the 
portion  of  the  South  Common  ground  now  in  their  possession.    If 


Digitized  by  CjOOQIC 


1865.]  OF  PENNSYLVANIA.  169 

[Bell  9.  Ohio  and  Pennflylyania  Railroad  Company.] 

ihifl  construction  be  correct,  it  cannot  be  denied  that  the  Councils, 
by  their  resolution  of  15th  August,  1850,  and  the  supplement  of 
i2th  October,  1853,  did  authorize  the  company  to  construct  their 
road  over  the  South  Common,  as  they  hare  done. 

"  But  the  complainant  denies  the  power  of  the  legislature,  after 
haying  vested  the  title  to  the  common  ground  in  the  city  for  pub- 
lic purposes,  to  change  that  disposition  so  as  to  authorize  the 
Gouncib  to  grant  the  Ucense  in  question  to  the  railroad  company. 
In  other  words,  that  when  the  legblature  has  made  a  grant  for 
public  purposes,  the  right  of  eminent  domain  is  exhausted,  and 
she  cannot  afterwards  lend  or  abridge  that  right,  so  as  to  devote 
it  to  other  purposes. 

"If  this  were  so,  the  idea  of  sovereignty  would  sink  to  the 
level  of  individual  right,  and  the  state  having  once  parted  with 
her  title  either  to  the  public  or  an  individual,  could  never  resume 
it  either  for  her  own  use,  or  that  of  public  improvements  by  cor- 
porations. This  doctrine  is  not  only  at  variance  with  the  very 
existence  of  sovereignty,  but  with  the  settled  practice  of  every 
civil  government,  claiming  and  exercising  sovereign  powers.  The 
right  of  eminent  domain  is  inalienable  and  inexhaustible,  and 
conseauently  may  be  exercised  as  often  as  the  sovereign  power 
may  choose,  witmn  the  provisions  of  the  constitution  as  to  com- 
pensation. 

"  It  rests  with  the  legislature  to  judge  of  the  cases  which  re- 
quire the  operation  of  the  right  of  eminent  domain ;  and  it  may 
be  applied  to  the  case  of  roads,  turnpikes,  railways,  canals,  fer- 
ries, &c.,  provided  there  be,  in  the  assumption  of  the  property, 
evident  utility  and  reasonable  accommodation  as  respects  the  pub- 
lic: Cotrill  V.  Myrick,  8  Fairfield  222;  Dver  v.  The  Tuscaloosa 
Bridge  Company,  2  Porter* %  Bep.  296 ;  Harding  v.  Goodlett,  8 
Terger  41 ;  Chancellor  Walworth  in  18  Wend.  14,  15. 

"  In  the  case  of  Charles  River  Bridge  Company  v.  Warren 
Bridge,  11  Peter%  420,  Chief  Justice  Taney  declared  *that 
public  grants  were  to  be  construed  strictly,  and  that  nothing 
passed  as  against  the  state  by  implication,  in  diminution  of  the 
legislative  powers  requisite  to  accomplish  the  end  of  their  crea- 
tion. It  was  accordingly  decided,  that  the  grant,  by  statute,  to 
the  Charies  River  Bridge  Company,  of  the  right  founded  on  a 
valuable  consideration  to  build  a  bridge  over  that  river,  and  to 
take  toll,  contained  no  engagement  from  the  state  of  Massachu* 
setts,  nor  any  implied  contract,  that  the  privilege  to  erect  another 
bridge  contiguous  thereto,  and  on  the  same  line  of  travel,  and 
whicn  might  create  competition,  and  diminish  or  destroy  its  in- 
come, should  not  be  granted  within  the  period  of  the  operation 
of  the  grant ;  that  as  no  grant  of  any  such  exclusive  privflege,  or 
any  contract  of  the  kind  was  expre8$edy  none  was  to  be  intended 
or  inferred.     There  was  no  constructive  franchise,  or  privilege 
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admitted,  and  the  decision  rested  on  legislatiye  sovereigntj,  and 
its  all  surpassing  powers.' 

^'  The  same  latitudinarian  doctrine  was  declared,  after  a  very 
elaborate  discussion,  in  the  case  of  Tuckahoe  Canal  Company  v« 
Tuckahoe  Railroad  Company,  in  the  Court  of  Appeals  in  Vir- 
ginia, (11  Leigh  42.)  As  there  was  no  express  provision  in  the 
charter  against  the  exercise  of  legislatiye  power  to  charter  other 
and  rival  companies  for  transportation  along  the  same  line,  par 
rallel  and  contiguous,  it  was  held  that  the  legislature  might  law- 
fully, and  in  their  discretion,  exercise  the  power ;  though  it  might, 
in  effect,  impair  or  annihilate  the  profits  of  the  prior  company* 
And  Greenleaf  says,  that  in  the  case  of  the  Charles  River 
Bridge  Company,  Chief  Justice  Marshall,  who  heard  the  first 
argument  in  the  case,  concurred  with  the  majority  of  the  Court 
in  the  principle  of  the  final  decision.  And  Chancellor  Kent 
says,  the  Charles  River  Bridge  case  is  now  not  merely  acknow- 
ledged universally,  but  its  doctrine  has  been  carried  to  an  extent 
far  beyond  the  reasoning  of  Chief  Justice  Taney.  It  was  held 
in  Enfield  Toll  Bridge  Company  v.  Hartford  and  N.  H.  R.  Co., 
17  Conn.  Hep.  474,  that  a  provision  in  the  charter  of  the  Bridge 
Company,  that  no  person  shall  have  liberty  to  erect  another 
bridge  within  certain  defined  limits,  was  not  a  covenant  distinct 
from  the  franchise,  but  identical  with  it,  and  subject  to  the  same 
laws.  See  also,  Thompson  v*  The  New  York  ana  Harlem  R.  Co., 
8  8andford  Oh.  M.  625;  Oswego  Falls  Bridge  Co-  v.  Fish,  1 
Barb.  Ch.  647. 

^'  If  any  other  auUiorities  were  necessary  to  establish  this  doc- 
trine, they  are  to  be  found  in  numerous  cases  in  our  own  state, 
arising  out  of  Acts  of  the  legislature  incorporating  companies  to 
improve  navigable  rivers  by  locks  and  dams,  previously  declared 
public  highways  (Coon  v.  The  Mon.  Nav*  Co.),  and  authorizing 
turnpike  companies  to  take  public  highways  as  the  bed  of  their 
roads — municipal  corporations  to  take  and  use  landings  on  public 
rivers  as  wharves^  and  charge  wharfage  therefor ;  as  well  as  many 
other  similar  cases,  which  it  is  deemed  unnecessary  to  notice. 

^'  What  right  does  t^e  complainant  claim  here,  which  is  deemed 
too  sacred  to  be  touched  by  the  power  of  the  legislature  ?  It  is 
a  mere  private  right — a  right  to  pasture  his  cattle  on  the  common 
ground — a  mere  easement,  appurtenant  to  his  town  lot*— an  in- 
oorporeal  hereditament  arising  out  of  his  title  liiereto.  But  if 
the  legislature  has  power  to  authorize  the  taking  of  the  lot  itself 
which  cannot  be  denied,  a  fortiori  this  mere  right  appurtenant 
may  be  takon  by  making  due  compensation  therefor.  If  you  take 
away  the  substance,  the  shadow  follows  as  a  matter  of  course. 
The  doctrine  here  contended  for  by  complainant,  would  put  it  in 
the  power  of  any  one  commoner  for  ever  to  prevent  the  improve- 
ment of  this  common  ground,  and  keep  it  in  its  present  condition. 
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^'  Let  us  next  consider  the  second  ground  of  defence  taken  by 
respondents,  viz. :  that  complainant,  bj  standing  by  and  looking 
on  while  they  entered  upon  this  common  ground,  under  colour  oi 
title,  expended  large  sums  of  money,  and  made  valuable  improve- 
ments, without  objection,  is  estopped  in  equity. 

^'  The  evidence  in  the  case  showed  that  respondents  located  and 
constructed  their  road  over  the  ground  in  question  at  great  ex- 
pense, in  full  view  of  the  complainant,  without  objection  on  his 
part — and  that  they  used  and  occupied  the  said  ground,  for  a 
period  of  more  than  two  years,  without  remonstrance  or  complaint 
by  plaintiff. 

*'If  A.  constructs  a  work  with  the  consent  of  B.,  either  ex- 
press or  implied,  equity  will  not  afterwards  restrain  him  by 
injunction,  at  the  instance  of  B.,  although  the  work  proves  inju- 
rious to  B. ;  8  Oren.  Ch,  116 ;  nor  from  erecting  further  build- 
ings necessary  for  the  use  of,  and  connected  with  the  former : 
lb.  And  in  a  note  to  the  2d  vol.  of  Eden  on  Injunctions,  872, 
it  is  said,  ^'  it  is  here  proper  to  observe,  that  in  the  case  of  a  party 
complaining  of  injury  from  the  execution  of  works,  such  as  those 
of  a  railroad  company,  it  is  even  more  incumbent  on  him  than  in 
ordinary  cases,  to  apply  without  delay  for  relief:  and  that,  as  the 
injury  to  the  defendants  in  being  stayed  (if  it  shall  ultimately 
turn  out  that  they  are  acting  lawfully)  is  great  in  proportion  to 
the  magnitude  of  their  operations,  the  Court  will  in  general  hold 
even  slight  acquiescence  on  the  part  of  the  complainant,  a  bar  to 
his  obtaming  an  injunction :  1  Swamtan  245. 

*'  If  a  party  is  cognisant  of  his  right,  and  does  not  take  those 
steps  to  assert  it  which  are  open  to  him,  before  he  ha«  allowed 
his  adversary  to  incur  material  expenses,  or  to  enter  into  engage- 
ments difficult  to  be  discharged,  he  will  lose  his  right  to  the  inter- 
position of  equity :  1  Railway  Casei  66. 

"  But  let  us  see  what  has  been  held  by  our  own  Courts,  in  re- 
gard to  this  very  right  of  common  now  under  consideration.  In 
3ie  case  of  The  Tnutees  of  The  Western  University  of  Pennsyl- 
vania V.  Robinson  and  others,  12  Ser,  ^  R.  84,  Chief  Justice 
TiLOHMAN  says :  *  Now  it  is  understood  that  the  Allegheny  lot- 
holders  .were  of  opinion,  that  the  erection  of  the  penitentiary  on 
part  of  the  common  ground  was  for  their  interest,  without  further 
compensation ;  and  on  this  understanding  the  building  has  been 
erected,  at  a  very  great  public  expense.  After  this  acquiescence, 
the  proprietors  of  the  lots  are  bound.  It  amounts  to  a  contract. 
It  is  equivalent  to  a  release  i?ro  tanto.' 

'^  This  principle  is  cited  with  approbation  and  reaffirmed  by  the 
Supreme  Court,  in  Carr  v.  Wallace,  7  Watti  400,  and  Mr.  Jus- 
tice BooBBS,  in  delivering  the  opinion  of  the  Court,  says :  ^  It 
has  also  been  held,  that  when  leave  or  license  to  build  a  college 
on  a  common  is  given  by  a  commoner,  by  parol,  he  can  bring  no 
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acticok  for  the  encroachment,  though  no  sufficient  common  be 
left:  11  Com.  Law  E.  347.  With  a  full  knowledge  of  their 
rights,  the  commoners  took  the  various  steps  which  have  already  j 
been  detailed,  to  induce  the  General  Assembly  to  locate  the 
Seminary  within  the  limits  of  the  town.  It  seems  no  other 
contract  was  given;  but  the  question  is,  whether  the  conduct 
of  the  plaintiffs  does  not  amount  to  an  implied  license  to  erect 
the  buildings  and  occupy  the  grounds ;  and  if  any  case  can  be 
imagined  when  such  leave  or  license  can  be  implied,  the  case  is 
here  presented.  After  two  or  three  successive  public  meetings  of 
the  commoners,  the  legislature,  at  their  request,  pass  an  Act 
vesting  the  property  in  trustees,  for  the  use  of  the  seminary^ 
Having  obtained  the  consent  of  all  persons  interested,  as  was  sup- 
posed, after  great  pains  taken  for  that  purpose,  a  building  is 
erected,  which  takes  two  or  three  year$  in  the  erection.  The 
building  is  in  the  full  view  of  the  plaintiffs  but  during  all  the  time 
he  makes  no  manner  of  objection,  nor  does  he  whisper  a  complaint, 
although  he  is  fully  aware  that  they  are  spending  large  sums  of 
money  under  the  belief,  not  hastily  or  recklessly  formed,  that  the 
title  was  superior  to  all  exception.  What  right  has  the  plaintiil^ 
under  these  circumstances,  to  complain  of  the  disturbance  of  his 
right  of  common  ?  There  is  no  principle  better  settled,  nor  one 
founded  on  more  solid  considerations  of  equity  and  public  utility, 
than  that  which  declares  that  if  one  knowingly,  though  he  does  it 
passively  by  looking  on,  suffers  another  to  purchase  and  spend 
money  on  land,  under  an  erroneous  opinion  of  title,  without  making 
known  his  claim,  he  shall  not  afterwards  be  permitted  to  exercise 
his  legal  right  against  such  person.  It  would  be  an  act  of  fraud 
and  injustice,  and  the  conscience  of  the  plaintiff  is  bound  by  the 
equitable  estoppel.  Here«  then,  would  be  at  least  a  negative 
fraud,  in  imposing  on  the  defendants  by  his  silence ;  for  his  silence 
would  be  treacherously  expressive.  In  equity,  when  a  man  has 
been  silent  when  in  conscience  he  ought  to  have  spoken,  he  shall 
be  debarred  from  speaking  when  conscience  requires  him  to  be 
silent.' 

''  And  in  the  ease  of  iiie  Trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  v.  George  R.  Riddle,  tried  in  this  Court  in 
1844,  when  the  same  question  aroae  in  regard  to  this  commoa, 
Hepburn,  President  Judge,  in  his  charge  to  the  jury,  speakii^ 
of  the  wife  of  said  RiddS,  a  commoner,  says :  *  We  are  of  o^*- 
nion,  therefore,  that  her  rights  were  protected  during  her  minority. 
But  since  she  became  of  full  age,  twelve  years  have  elapsed ;  the 
jNToperty  during  all  that  time  has  been  most  conspicuously  in  pos- 
session of  the  plaintiffs,  and  immediately  under  the  eye  of  Mary 
Ann,  when  single,  and  of  herself  and  husband  since  their  mar- 
riage ;  and  valuable  improvements  have  been  made  thereon  almost 
every  yewr  during  that  time — ^improvements  which,  on  an  ordinary 
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property,  would  be  accounted  of  great  value,  and  sufficient  to 
enforce  the  application  of  the  rule  under  consideration,  against  a 
party  acquiescing  therein.  The  defendants,  by  their  long  acqui- 
escence, since  the  minority  of  Mary  Ann,  having  encouraged  the 
plaintiffs  to  proceed  with  their  improvements,  are  in  equity  post- 
poned, and  are  not  permitted  to  assert  their  legal  rights  against 
those  whom  they  have  thus  encouraged  to  expend  uieir  money 
under  any  erroneous  opinion  of  title.  To  suffer  the  defendants 
now,  or  any  others  under  their  cloak,  to  disturb  the  plaintiffs  in 
the  enjoyment  of  their  property,  erected  at  so  great  a  cost,  and 
after  so  urgent  solicitation  to  place  their  buildings  at  that  spot, 
by  one  tacitly  assenting  for  so  long  a  time  to  their  title,  would  be 
contrary  to  all  equitv,  and  fraught  with  the  greatest  injustice.' 

"  Such  are  some  ot  the  authorities  bearing  directly  on  this  ques- 
tion. How  does  it  stand  on  principle  ?  It  must  be  borne  in  mind 
that  this  common  ground  differs  from  most  public  squares  or 
grounds  laid  out  arid  dedicated  to  the  public  by  proprietors  of 
towns  or  cities.     It  never  was  dedicated  to  the  public  generally. 

'*  In  the  case  of  the  Western  University,  before  cited,  Tilqhman, 
G.  J.,  says :  '  But  that  a  right  of  common  in  one  hundred  acres 
of  land  on  the  Allegheny  river,  should  be  reserved  for  the  use  of 
all  the  citieens  of  Fennsylvania,  is  an  absurdity  too  great  to  be 
attributed  to  the  legislature ;  nor  are  there  any  wordrf  in  the  Act 
from  which  such  an  intention  can,  with  any  plausibility,  be  drawn.' 
And  in  the  case  of  Garr  and  Wallace  it  is  decided  Idiat  the  right  of 
common  of  pasture  belonged  exclusively  to  the  owners  of  in-lots ; 
and  that  the  owner  of  an  out-lot  had  no  right  of  common  of  pas- 
ture there  whatever. 

^^  The  complainant  can  assert  no  other  or  greater  claim  to  this 
common  than  merely  the  right  to  depasture  his  beasts  thereon. 
In  every  other  respect  he  stands  on  the  same  footing  with  the  oui- 
fiders,  or  those  who  live  On  the  outeide  of  the  commons.  The 
evidence  in  this  case  shows  what  is  known  to  all,  that  the  com- 
plainant's right  of  pasture  was  a  eommtnt  right,  of  no  material  or 
appreciable  value  or  nature ;  that  no  grass  or  herbage  worthy  of 
notice  has  grown  thereon  for  more  than  twenty  years ;  nor  has  it 
been  shown  that  it  was  ever  used  for  such  a  purpose  by  the  plain- 
tiff, or  that  he  contemplates  or  desires  to  use  it  as  a  pasture  ground. 
'  So  that  perhaps  even  the  doctrine  of  die  loss  of  plaintiff's  right 
by  nonuser  might  possibly  be  applied  here,  if  it  were  necessary, 
to  prevent  the  injustice  that  would  follow  an  injunction  in  this  case. 

^^  Suppose  the  defendants,  instead  of  agreeing  with  the  Councils 
on  the  terms  upon  which  they  might  occupy  the  ground  in  contro- 
versy, had  made  application  to  the  Court  of  Common  Pleas,  under 
the  Act  of  incorporation,  and  three  dkinterested  freeholders  had 
been  appointed  to  determine  the  question  betwen  them  and  the 
commoners,  what  amount  of  damage  would  they  have  awarded  to 
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the  present  compkinant  for  his  right  of  pasturing  his  beasts  on 
this  strip  of  fiftj  feet  wide,  on  the  south  side  of  the  South  Common, 
especially  when  the  fact  is  taken  into  consideration,  that  every 
other  owner,  or  part  owner,  of  an  interest  in  the  town  of  Alle- 
gheny, had  the  same  right  to  put  any  number  of  animals  he  pleased 
on  the  same  strip  of  ground.  It  seems  to  us,  it  would  require  a 
Tery  thorough  knowledge  of  decimal  fraetiofie  to  make  an  accurate 
calculation  of  his  damages. 

^'  It  is  not  surprising,  then,  that,  with  a  claim  so  utterly  valueless, 
he  should  have  looked  on,  made  no  objections,  while  respondents 
were  building  their  road,  inferring,  no  doubt,  in  common  with  the 
Councils,  who  subscribed  largely  to  the  construction  of  this  road, 
that  it  would  be  both  a  pubUc  and  private  benefit  and  blessing, 
and  that  the  advantages  would  be  immense  in  proportion  to  the 
contiguity  of  the  depot. 

'^  He  saw  the  operations  of  the  defendants  from  the  time  when 
they  commenced  grading  the  nound  in  question,  in  1850,  for  a 
period  of  some  two  and  a  Imf  years ;  for  their  works  were  all 
carried  on  under  his  immediate  observation,  from  his  residence, 
which  is  only  a  few  rods  off.  He  saw  them  expending  large  sums 
of  money  in  these  operations,  and  it  was  his  duty  then  to  assert 
his  right,  if  he  had  anv,  as  we  have  seen  by  the  authority  of  all  the 
cases  cited ;  and  not  having  done  so  then,  he  will  be  estopped  in 
equity  from  asserting  it  now.  If  this  would  be  the  case  where 
the  right  thus  lost  by  laches  might  be  valuable,  how  much  more 
should  the  principle  apply  here,  when,  as  we  have  seen,  the  claim 
is  without  any  vdue  whatever.  Under  such  oircumstanoes,  chan- 
cery will  never  interfere.  The  Court  will  not  interfere  by  injunc- 
tion to  protect  the  enjoyment  of  an  ancient  right,  of  little  impor- 
tance, and  seldom  used :  Wilson  v.  Cohen,  ^ice^  ch.  80. 

^'  But  have  the  defendants  the  right  to  the  use  of  the  stone  wall 
and  platform,  as  the  same  are  now  constructed  and  used  by  them  ? 
in  which  conBtruction  and  use  the  complainant  has  not  acquiesced ; 
and  have  the  defendants  the  right  to  erect  a  car-house  or  depot 
over  the  road,  at  its  terminus  on  Federal  street  7  It  is  not  neces- 
sary to  consider  whether  the  license  by  the  City  Councils  confers 
this  right  on  defendants  or  not.  That  question  is  not  before  us. 
There  is  no  complaint  on  the  part  of  the  city  of  Allegheny  (which 
alone  has  the  power  to  make  it)  that  the  company  has  exceeded, 
or  is  about  to  exceed,  the  powers  conferred  by  the  resolutions 
granting  the  ri^ht  of  way. 

^^  But  ooneeding  that  the  grant  of  the  right  of  way  did  not  confer 
the  right  to  erect  and  use  the  platform  or  passenger  depot,  has  the 
compkinant  a  right  to  insist  upon  the  removal  of  die  former,  or 
to  require  that  the  erection  of  the  latter  should  be  ei\joined  7  His 
right  of  common  of  pasture  is  already  lost,  as  we  have  seen,  by 
his  own  supineness;  and  it  is  difficult  to  presume  what  further 
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injury  it  can  snatain  by  the  erection  or  continuance  of  either  or 
both.  But  in  our  opinion,  the  erection  of  a  depot  and  car-house 
over  the  road  {wUhoiU  doon  opening  out  on  the  residue  of  the 
common,  which,  under  their  present  license,  they  would  have  no 
right  to  place  there  so  as  to  receive  or  discharge  freight  or  passen- 
gers upon  or  from  the  common  ground),  would  diminish^  rather 
tiian  increase,  the  annoyance  complained  of. 

*'  The  second  ground  of  claim  on  part  of  complainant  is,  that  the 
said  road,  cars,  engines,  cattle,  freight,  &c.,  as  used,  received,  and 
discharged,  are  both  a  public  and  private  nuisance,  disturbing  his 
quiet  and  peaceful  enjoyment  of  his  habitation,  and  diminishing 
the  value  of  his  property.  This,  if  true,  is  a  very  serious  incon- 
venience indeed.  But  is  it  such,  under  all  the  circumstances,  as 
to  call  for  the  exercise  of  the  extraordinary  power  of  a  Court  of 
Chancery  by  injunction  ? 

"  A  nuisance  is  anything  which  unlawfully  and  tortiously  does 
hurt,  or  causes  inconvenience  or  damage :  2  Bouv.  In.  503.  It  is 
difficult,  says  the  same  learned  author,  to  define  what  degree  of 
ennoyanee  is  necessary  to  constitute  a  nuisance.  A  private  nui- 
sance, says  Blackstone,  is  anything  unlawfully  or  tortiously  done 
to  the  hurt  or  annoyance  of  the  person,  or  the  lands,  tenements, 
or  hereditaments  of  another :  3  nL  Com.  216. 

"  What  degree  of  annoyance  will  constitute  a  nuisance,  must 
always  depend  upon  the  special  circumstances  of  every  case. 
Certain  sounds  would  be  considered  nuisances  by  some,  and  music 
by  others.  As,  for  instance,  the  chiming  of  church  bells,  the 
blowing  of  horns  or  trumpets,  the  lowing  of  cattle,  the  sound  of 
the  forge-hammer,  the  whistle  of  the  steam-engine,  and  the  sound 
of  the  drum  and  fife.  And  this  depends  more  or  less  on  the 
proximity  or  distance  of  the  different  sounds.  It  is  not  every 
annoyance  that  is  ^  unlawful  and  tortious,'  indictable  or  action- 
able, and  more  especially  is  that  the  case  in  towns  and  cities,  in 
these  modem  times  of  progress  and  improvement.  But  is  a  Court 
of  Chancery  called  upon  to  decide  those  questions  of  fact  which 
are  so  difficult  and  doubtful,  when  the  Courts  of  law  are  open  to 
the  party,  where  they  can  be  determined  by  the  verdict  of  a  jury? 
An  injunction  may  be  granted  to  restrain  a  public  nuisance  at  the 
suit  of  a  private  person,  who  suffers  a  special  injury  thereby :  6 
Johns.  Oh.  439.  But  equity  will  not  interfere  in  case  of  a  nuisance, 
except  to  prevent  irreparable  injury :  4  ffen.  ^  Mun.  474. 

"  When  the  thing  sought  to  be  prohibited  as  a  nuisance  is  in 
itself  a  nuisance,  the  Court  will  interpose ;  but  if  not  unavoidably 
and  in  itself  noxious,  but  only  something  which  may,  according  to 
circumstances,  prove  so,  the  Court  will  refuse  to  interpose  until 
the  matter  has  been  tried  at  law :  Gwin  v.  Milmoth,  1  Preem.  Oh. 
665.  To  justify  the  interference  of  a  Court  of  equity  to  restrain 
a  nuisance,  the  right  of  a  complainant  must  be  clearly  established, 
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and  it  must  appear  that  there  is  danger  of  immediate  and  irre- 
parable injury :  Caldwell  v.  Knott,  10  Yerger  209.  The  Court 
will  not  interfere  by  injunction  to  restrain  an  erection  not  in  itself 
noxious, -though  it  may,  according  to  circumstances,  prove  so,  until 
a  trial  of  the  right  at  law,  except  where  an  action  could  not  be 
framed  to  meet  the  question,  when  the  Court  may  direct  an  issue : 
Mohawk  Bridge  Co.  r.  The  Union  and  Schenectady  Railroad  Co., 
6  Paige  Oh.  It.  564.  An  act  tending  merely  to  diminish  the  value 
of  a  man's  house,  or  to  shut  out  a  pleasant  prospect,  was  recently 
held  in  England  not  to  be  a  nuisance :  9  English  Law  and  Equity 
a.  116,  122.  Many  other  cases  might  be  cited ;  but  these  are 
deemed  amply  sufficient  to  justify  a  refusal  to  interfere  by  injunc- 
tion, on  the  ground  of  nuisance,  under  the  circumstances  of  this 
case. 

'^  It  does  not  appear  here  that  defendants  create  any  more  ncHse 
or  confusion  than  is  usual  or  customary  under  similar  circumstances, 
or  than  is  necessary  and  unavoidable  in  carrying  on  the  trade  uid 
business  of  their  road.  To  deny  to  them,  therefore,  the  use  of 
their  road,  would,  in  effect,  be  to  exclude  all  railroads  from  our 
towns  and  cities,  after  these  corporations  have  chiefly  contributed 
to  their  construction — to  debar  the  right  to  steamboats  to  land  at 
our  wharves,  to  discharge  and  receive  freight  and  passengers — to 
stop  the  passage  through  our  streets  of  the  hundreds  of  hacks, 
omnibuses,  drays,  and  carts,  necessary  to  convey  freight  and  pas- 
sengers between  the  outer  depots,  and  drive  them  round  the  city 
limits — to  stop  all  machinery  of  every  description,  driven  or  pro- 
pelled by  steam — to  stop  all  public  markets  which  produce  noise 
and  disturb  the  citizens  residing  adjacent  thereto,  and  restrain  the 
use  of  coal,  as  fuel,  because  of  the  intolerable  annoyance  occa- 
sioned by  its  smoke.  It  should  be  borne  in  mind  that  we  live  in 
an  age  and  a  country  of  progress  and  improvement,  in  all  the  bu- 
siness departments  of  life.  New  branches  of  business  are  constantly 
springing  up  on  every  hand.  The  inexhaustible  resources  ana 
capabilities  of  the  country  are  being  rapidly  developed,  by  the 
ingenuity,  energy,  and  enterprise  of  our  citizens.  The  unparal- 
leled increase  and  improvement  in  agriculture,  commerce,  and  ma- 
nufactures, demand  increased  facilities  in  travel  and  transportation. 
These,  and  many  other  considerations,  require  the  modification  of 
former  rules,  and  judicious  application  of  the  expansive  principles 
of  the  common  law  to  the  altered  condition  of  the  country  and  the 
necessities  of  the  public.  The  common  law  is  said,  and  with  great 
truth,  to  be  the  perfection  of  human  reasoi^.  It  is  the  embodied 
justice  and  wisdom  of  each  successive  a^e,  moulded  and  fonned 
into  a  system  adapted  to  the  habits  and  wants  of  the  current 
times. 

'^  These  remarks  are  made  for  the  purpose  of  showing,  that  what 
would  at  one  time  have  been  held  to  be  a  nuisance,  might  not,  and 
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probably  would  not,  be  so  considered  now.  Private  interest  and 
comfort  must  often  yield  to  public  necessity  or  couTenience.  This, 
we  apprehend,  must  be  the  case  here.  If  the  company  had  autho- 
rity to  make  their  road  where  it  is,  with  its  terminus  at  Federal 
street,  they  are  entitled  to  the  ordinary  and  necessary  uses  and 
adyantages  of  their  position,  and  would  not  be  responsible  for  any 
unavoidable  annoyance  or  disturbance  such  uses  might  cause.  To 
permit  and  encourage  them  to  construct  their  road  at  a  heavy  ex- 
pense,'and  then  deny  them  the  privilege  of  using  it  for  the  ordi- 
nary and  necessary  purposes  of  such  a  work,  would  be  inconsistent 
with  every  principle  of  justice  and  common  sense. 

"  The  third  ground  of  claim  on  part  of  complainant  is :  The  vio- 
lation of  a  trust  by  the  Councils  of  the  city,  in  granting  the  license 
in  question. 

"  It  is  difficult  to  perceive  how  this  question  can  arise  between 
the  present  parties  to  this  bill.  The  complainant  is  a  private  citi- 
zen of  the  city  of  Allegheny — the  respondents  are  strangers  to  the 
municipal  corporation.  The  complainant  alleges  that  the  corpo- 
ration of  said  city  is  the  trustee  of  this  common  ground,  and  that 
be  is  a  cestui  que  trust.  If  he  claims  that  his  trustee  has  violated 
the  trust,  he  should  have  made  the  trustee  a  party  to  his  bill,  in 
order  that  the  trustee  might  come  in  and  defend  against  the  alleged 
breach  of  trust.  Otherwise,  the  trustee  might  be  condemned 
without  a  hearing,  and  without  a  day  in  Court.  It  seems  clear  to 
us,  therefore,  that  this  ground  of  claim  is  not  well  taken,  and  can- 
not, therefore,  be  sustained. 

"  The  fourth  and  last  ground  taken  by  the  complainant  is,  that 
defendants  should  be  restrained  within  their  corporate  powers. 
This  point  has  been  already  incidentally  noticed.  We  do  not  per- 
ceive any  evidence  of  their  having  transcended  their  corporate 
powers  ;  but  if  the  fact  were  otherwise,  we  are  of  opinion  that  the 
city  of  Allegheny,  being  the  trustee  of  this  common  ground,  would 
be  the  proper  party  to  complain — and  not  the  present  plaintiff, 
whose  only  right  to  this  common  ground  was  lobt  before  the  filing 
of  this  bill,  by  his  own  nesligence  and  supineness. 

^*  The  perpetual  injunction  is  denied,  and  the  bill  of  complainant 
dimnissed.*' 

Sepburn,  and  0.  ShaUr  ^  Co,^  for  complainants. — The  defend- 
ants claim  to  exercise  the  powers  asserted  by  them :  1st,  by  the 
11th  section  of  the  charter  of  the  company,  authorizing  them  to 
agree  with  officers  and  authorities  having  charge  of  common 
grounds ;  2d,  by  resolution  of  the  City  Councils  granting  the  right 
of  way  over  the  common ;  and,  3d,  by  acquiescence  of  complainant 
in  permitting  the  company  to  locate  their  road  over  the  common. 

1.  No  right  to  appropriate  a  common  is  conferred  by  the  char- 
ter.    A  oommon  is  neither  "road,"  "street,"  "alley  or  public 
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way,"  or  "ground  of  any  kind."  It  is  private  property,  which 
enures  to  the  use  of  lot-holders ;  nor  is  the  use  a  public  use : 
Western  University  v,  Robinson,  12  Ser.  ^  jB.  29. 

The  power  granted  to  the  city  authorities  to  agree  with  the 
railroad  company,  by  the  11th  section  of  their  charter,  implies  that 
there  shall  be  no  infringement  upon  private  rights. 

The  state  became  a  trustee  for  the  lot-holders,  by  laying  out 
and  surveying  the  town ;  and  by  the  Act  of  13th  April,  1840, 
provides^  that  no  part  of  the  common  shall  be  applied  to.  other 
purposes  without  releases  first  obtained  from  such  persons  as  have 
the  right  of  common,  or  such  as  may  by  law  release  the  whole  or 
a  part  thereof. 

A  grant  of  a  right  of  way,  if  good,  does  not  confer  the  power 
to  construct  a  permanent  platform,  erect  buildings,  and  use  the 
common  as  a  place  of  deposit.  And  if  these  things  were  not  im- 
plied in  the  laying  out  of  the  road  over  the  common,  the  company 
have  acquired  no  right  by  the  alleged  laches  of  the  complainant. 
The  grant  of  a  right  of  way  does  not  include  the  right  to  remain 
on  the  common. 

The  complainant  is  entitled  to  relief  in  equity :  2  Story' $  Eq. 
§§  921,  924;  Eden  on  Inj.  ch.  H.,  p.  269;  2  J.  0.  430,  272. 
Everything  that  renders  the  enjoyment  of  life  and  property  un- 
comfortable, is  a  nuisance:  Eden  on  Inj,  264;  4  Dick.  164; 
Eden  on  Inj.  264. 

Equity  will  restrain  acts  in  violation  of  an  easement,  or  rigbt 
belonging  or  attached  to  adjoining  premises :  Seymour  v.  McDo- 
nald, 4  Sand.  Ch.  Rep.  602 ;  2  Eden  on  Inj.  266. 

And  will  prevent  pounds  from  being  built  upon,  which  the 
complainant  has  a  right  to  have  kept  open,  though  the  encroach- 
ment be  small  and  the  right  appear  unreasonable :  Hills  v.  Miller, 
8  Paige* %  Ch.  Hep.  268. 

The  powers  of  corporations  are  subject  to  equity  jurisdiction  in 
the  protection  of  individual  rights :  Agar  v.  The  Regent's  Canal 
Company,  Cotoper*9  Hep*  79. 

It  is  not  necessary  m  all  cases  to  show  irreparable  injury: 
River  Dun  Navigation  Company  v.  North  Midland  Railway  Com- 
pany, 1  Railway  Cas.  136.  As  where  the  company  exceeds  its 
powers:  Id.  The  supervision  of  corporations  was  one  of  the 
express  chancery  powers  vested  in  the  Courts  of  this  state  by  the 
Act  of  1836. 

T.  WiUiafM  and  W.  8.  Courtney^  for  respondents. — ^No  Goxxst 
of  equity  has  ever  awarded  an  injunction  for  that  which  is  not  a 
nuisance  per  ee^  without  a  previous  trial. 

The  substance  of  the  complaint  is  the  disturbance  of  a  right  of 
common  of  pasture. 

The  case  shows  that  there  has  been  no  pasture  on  the  groimd 
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for  more  than  twenty  years,  and  that  it  has  been  used  all  that 
period  as  a  common  highway. 

2d.  That  the  ground  has  been  in  possession  of  defendants  for 
at  least  two  years  before  this  bill  was  filed. 

8d.  That  they  entered  under  the  authority  of  the  Councils,  who 
had  the  legal  title  and  the  control  thereof,  subject  to  the  ease- 
ment, and  under  the  eye  and  acquiescence  of  the  plaintifil 

Is  this  a  proper  case  for  an  injunction  ? 

1.  If  there  is  a  dispute  as  to  the  title,  equity  will  only  interfere 
in  rare  cases  with  a  view  to  a  trial  at  law:  2  Uden  259,  note  2 ; 
5  Met.  118.  And  to  entitle  him  to  this  the  plaintiff  must  show 
a  strons  prima  facie  case,  and  that  he  has  been  guilty  of  no  im- 
proper delay :  2  JBden  259,  note  2.  Or  that  the  defendant  has 
created  the  nuisance  to  the  prejudice  of  a  right  long  enjoyed  by 
plaintiff:  8  Johns.  C.  R.  287.  And  actual  possession  is  required 
to  dispense  with  sending  a  party  to  law :  2  Johns.  C.  R.  265.  At 
least  three  years :  Brown's  Case,  2  Vesey  414 ;  6  Johns.  C.  R. 
19.  And  in  the  case  of  an  easement,  the  party  c(»nplaining  must 
show  substantial  injury  not  susceptible  of  compensation  in  da- 
mages :  Moyer  v.  The  Commonwealth,  7  Barr  865. 

2.  As  to  the  title  of  defendant. 

The  11th  section  of  the  charter  provides  that  the  company, 
when  it  shall  be  necessary  to  occupy  any  public  way  or  groundj 
may  agree  with  the  corporate  authorities  having  charge  thereof, 
upon  the  terms  on  which  the  same  may  be  used  or  occupied ;  and 
the  city  did  grant  a  license  to  the  company  to  occupy  the  pre- 
mises. It  is  said  the  common  is  not  ^^pvilic  ground^''  but  an 
easement  (see  Commonwealth  v.  Rush,  2  Harris  186) ;  and  that 
the  city  corporation  holds  it  in  trust ;  that  it  shall  be  applied  to 
no  other  purposes  without  releases  from  the  commoners,  ^ut  the 
answer  is  that,  the  legislature  has  made  the  appropriation  in  the 
exercise  of  its  right  of  eminent  domain ;  and  the  corporate  autho- 
rities having  charge  of  it  are  wisely  invested  with  the  power  of 
settling  its  terms ;  and  there  is  no  violation  of  the,  trust  in  allow- 
ing the  right  of  way. 

Acquiescence  by  the  plaintiff  for  two  years  is  a  conclusive 
answer  to  the  whole  case :  Garr  e.  Wallace,  7  Watts  894.  The 
slightest  laches  will  operate  as  a  bar  in  a  case  like  this :  2  Eden 
87l,  note  2 ;  Agar  v.  Regent's  Canal,  1  Stpanst.  245 ;  Attorney- 
General  V.  Cleaver,  18  Vesey  211;  2  Uden  274-6. 

The  companj  have  the  right  to  stop  and  discharge,  or  load  their 
cars  at  any  point  upon  their  own  track,  and  this  ex  necessitate^  as 
essential  to  the  enjoyment  of  the  road  itself;  and,  as  the  road  was 
to  terminate  at  Federal  street,  a  stoppage  at  that  point  was  un- 
avoidable^ And  so  was  it  necessary  m  receiving  and  discharging 
freight  and  passengers ;  and  for  this  purpose  a  platform,  S  in 
tiieir  judgment  required,  would  be  altogether  proper.     The  plat- 
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fbrm  complained  of  occupies  no  more  ground  than  that  previously 
appropriated  under  the  eye  of  complainant.  And  if  an  estoppel 
arose  out  of  the  appropriation  and  acquiescence,  it  extended  to 
all  cases  for  which  the  ground  might  have  been  lawfully  taken« 

The  opinion  of  the  Court  was  deliyered  by 

Lewis,  C.  J. — This  is  a  bill  by  one  who  clainui  common  of  pas- 
ture in  certain  land  called  the  South  Common  in  Allegheny  City. 
.  The  prayer  is  for  an  injunction  to  restrain  the  railroad  company 
from  using  any  part  of  the  common  for  the  purposes  of  the  rail- 
road. By  the  Act  of  11th  September,  1787,  tne  purchasers  of 
in-lots  in  the  town  became  entitled  to  common  of  pasture  in  100 
acres  of  land  reserved  for  the  purpose  by  the  state  when  the  lots 
were  sold  by  her  authority.  The  right  of  the  state  has  since  been 
transferred  to  the  City  Councils,  and  the  latter^  in  consideration 
of  the  sum  of  $300  annually,  have  granted  to  the  railroad  com- 
pany a  perpetual  lease  of  the  right  of  way  thrpugh  the  common 
of  the  width  of  fifty  feet.  Under  this  grant  the  railroad  was 
located  and  constructed  in  the  summer  of  1851.  No  objection 
was  made  by  the  plaintiff  to  this  proceeding  for  about  two  years, 
although  it  took  place  under  his  view.  The  South  Common,  be- 
fore the  grant  to  the  railroad  company,  was  a  strip  of  land  of  the 
width  of  144  feet.  It  has  not  been  enclosed.  It  has  been  as  open 
to  the  public  at  large  ajs  to  the  commoners  themselves*  The  her- 
bage is  about  as  abundant  as  that  which  m^ht  be  found  in  a 
recently  disinterred  street  of  Herculaneum.  The  plaintiff's  right 
to  take  the  herbage  by  the  mouths  of  his  cattle  is  of  no  appreciable 
Yalue.  Neither  he  nor  those  under  whom  he  claims  the  lot  to 
which  the  common  is  said  tp  be  appurtenant,  have  exercised  the 
right  within  twenty;one  years^  But,  on  the  other  hand,  neither 
the  state  nor  the  City  Councils,  while  owning  the  soil,  have  exer- 
cised acts  of  ownership  adverse  to  the  plaintiff's  claim.  The  Act 
of  13th  April,  1840,  is  relied  on  as  containing  an  acknowledgment 
of  the  right  of  common.  We  may  concede  for  the  present,  with- 
out, however,  deciding  the  point,  that  this  recognition,  together 
with  the  absence  of  any  adverse  enjoyment  or  claim,  may  be  suffi- 
cient to  preserve  the  right  of  copimon  of  pasture  from  the  influence 
of  noniuier.  But  these  circumstances  will  not  preserve  it  from 
destruction  by  the  positive  acts  of  the  commoner  himself.  The 
evidence  is  sidSSuQient  to  show  th^t  about  forty  yeara  ago  the  owner 
of  the  lot  claijsaed  by  the  ^lantiff  gave  twenty  feet  &om  the  rear 
of  his  lot,  for  the  purpose  of  widening  a  twenty  feet  alley,  called 
Water  Alley,  into  a  street  of  the  width  of  forty  feet,  and  that  at 
the  same  time  he  extended  this  front  line  of  his  lot,  so  as  to  enclose 
twenty  feet  of  the  land  in  which  he  claims  common  of  pasture. 
The  same  thing  was  done  by  the  other  lot-holders,  whose  lots  were 
situated  between  the  South  Common  and  Water  Alley.     Water 
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Alley,  thus  widened,  has  been  paved  by  the  City  Councils,  and 
used  by  the  public  as  a  street  ever  since ;  and  the  portions  of  the 
common  thus  enclosed  by  the  lot-holders,  have  been  held  by  them 
in  severalty  as  their  own  for  the  same  period  of  time.  The  com- 
mon itself,  immediately  in  front  of  these  enclosures,  has  been  used 
more  as  a  public  thoroughfare  than  as  a  pasture  ground,  and  no 
one  can  fail  to  perceive  that  this  is  more  for  the  advantage  of  the 
adjoining  proprietors  than  any  right  of  pasturage  which  they  could 
possibly  eiyoy  in  the  land.  After  the  lapse  of  forty  years,  and 
the  positive  acts  of  the  City  Councils  in  recognition  of  the  exchanjze, 
the  law  will  presume  that  the  transaction  was  in  pursuance  of  a 
valid  purchase  of  a  portion  of  the  land  subject  to  common  of  pas- 
ture by  the  parties  entitled  to  the  easement.  That  this  presump- 
tion stands  good,  until  some  one  whose  interest  is  disputed  thinks 
proper  to  dispute  it,  there  can  be  no  doubt  whatever.  Neither 
the  commoners  nor  the  owners  of  the  fee  have  disturbed  the 
arrangement.  On  the  contrary,  for  obvious  reasons  of  mutual 
advantage,  all  parties  have  acquiesced  for  forty  years.  What, 
then,  is  the  e£fect  of  this  purchase  by  the  commoner  of  a  part  of 
the  land  in  which  he  claims  common  of  pasture  ?  There  is  a  dis- 
tinction between  common  appendant  and  common  appurtenant  in 
this  important  particular,  that,  if  he  who  has  common  appurtenant 
purchases  parcel  of  the  land  subject  to  the  easement,  all  his  right 
of  common  is  extinct ;  or,  if  he  takes  a  lease  of  part  of  the  land, 
all  the  common  is  suspended ;  because  it  is  the  folly  of  the  com- 
moner to  intermeddle  with  the  land ;  his  common  appurtenant  was 
against  common  right,  and  he  cannot  common  in  his  own  land 
which  he  has  purchased.  This  principle  was  expressly  decided  ih 
Kimpton  and  Bellamy's  Case,  1  Leonard  48;  in  Tyringham'b 
Case,  4  Coke  88 ;  in  Wyatt  Wild's  Case,  8  Id.  79,  and  in  nume- 
rous other  cases.  It  was  said  in  Tyringham's  Case,  that  common 
appurtenant  cannot  be  extinct  in  part  and  be  in  esse  for  part,  by 
the  act  of  the  parties.  These  principles  were  fully  recognised  by 
this  Court  in  the  case  of  Carr  v.  Wallace,  7  Jratts  397.  It  is 
only  necessary  to  add  that  the  origin  and  nature  of  the  right 
claimed  in  this  case  show  that  it  is  a  right  of  common  appurtenant. 
The  result  is  that  the  plaintiff's  right  of  common  of  pasture  is 
extinguished.  And  the  same  result  follows  if  the  enclosure  be 
regarded  as  only  a  disseisin.  This  renders  it  unnecessary  to  con- 
sider his  claims  to  the  light,  air,  and  prospect,  supposed  to  be 
incidents  of  the  risht  of  pasture.  The  incidents  fall  with  the 
principal.  But  if  this  were  not  so,  it  would  be  easy  to  show  that 
the  right  to  take  the  herbage  by  the  mouths  of  his  cattle  gives  the 
commoner  himself  no  incidental  right  to  keep  the  common  open  as 
an  ornament  to  his  dwelling,  or  as  contributing  to  his  own  per- 
sonal pleasure  or  convenience.  He  is  a  trespasser  if  he  sets  his 
foot  upon  it,  except  when  in  the  necessary  attendance  upon  his 
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depasturing  cattle.  He  may  be  excluded  from  aU  view  of  the 
common  by  hedges,  gates,  or  walls,  so  that  his  cattle  are  not 
thereby  kept  out  or  prevented  from  enjoying  the  common  as  be- 
fore :  5  Finer' $  Abr.  T ;  1  Burrows  265 ;  2  Mod.  66  ;  8  Cruise* 8 
Dig.  95.  It  is,  for  the  same  reason,  unnecessary  to  discuss  the 
effect  of  the  plaintiff's  acquiescence  in  the  construction  of  the 
railroad  under  a  grant  from  his  own  municipal  representatives, 
upon  a  consideration  beneficial  to  himself  as  a  tax-payer.  By 
similar  acquiescence,  the  commoners  lost  their  right  of  common  in 
the  ground  covered  by  the  Western  Penitentiary :  Western  Uni- 
versity V.  Robinson  et  al.^  12  Ser.  ^  jB.  34 ;  and  again  by  the 
same  means  they  lost  their  right  of  common  in  the  ground  occu- 

fied  by  the  Theological  Seminary :  Carr  v.  Wallace,  7  Watts  400. 
t  is  true  that  there  is  no  acquiescence  here  in  the  exercise  by  the 
railroad  company  of  any  right  beyond  the  fifty  feet  granted  by 
the  City  Councils.  But  as  the  plaintiff's  right  of  common  is  ex- 
tinguished entirely,  he  has  no  interest  sufficient  to  call  for  this 
extraordinary  remedy  to  restrain  the  railroad  company  from  tres- 
passing upon  others. 

The  annoyance  alleged  to  arise  from  the  necessary  uses  of  the 
railroad,  is  not  a  nuisance  per  se.  The  learned  president  of  the 
District  Court  has  shown  that,  until  this  be  determined  by  a  jury 
to  be  a  nuisance  infact^  the  Court  will  not  interfere  by  injunction 
on  that  ground. 

On  the  whole,  the  decree  of  the  District  Court,  denying  the 
injunction  and  dismissing  the  bill,  ought  to  be  affirmed. 

Mr.  Justice  Woodward  concurs  in  this  opinion.  Mr.  Justice 
LowRiE  did  not  sit  in  the  case.  The  other  two  judges  are  in 
favour  of  granting  the  injunction.  The  Court  being  equally 
divided,  the  result  is  that  the  decree  of  the  District  Court  stands 
affirmed. 

Decree  affirmed. 


Rogers  versus  Waterman. 

A  demand  of  an  appraisement  under  the  Act  of  1849,  bj  the  defendant  in 
an  execution,  after  the  propertv  leTied  has  been  set  up  for  sale,  and  the  bid- 
dings have  begun,  is  made  too  late. 

Where  the  plaintiff  knew  that  his  property  was  advertised  before  the  time 
appointed  for  the  sale,  he  was  bouna  to  find  the  constable  and  demand  his 
appraisement  before  the  hour  of  sale,  and  before  it  commenced ;  and,  failing 
in  this,  his  right  to  the  exemption  was  waived. 

Error  to  the  Common  Pleas  of  Warren  county. 
This  was  an  action  brought  to  recover  of  Rogers,  the  defend- 
ant below,  for  an  alleged  dereliction  of  duty  as  constable  in  not 
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granting  to  plaintiff  below  his  right  to  the  benefits  of  the  exemp- 
tion law  of  1849. 

On  the  25th  Febraary,  1853,  an  execution  against  plaintiff,  for 
$62.49,  was  placed  in  the  hands  of  the  defendant,  who  was  tempo- 
rarily resident  twenty  miles  off,  engaged  in  lumbering.  On  the  17th 
March,  1858,  a  levy  was  made  by  defendant  on  plaintiff's  boards, 
and  the  execution  returned  "  not  time  to  sell."  An  al.  ex.  issued 
the  same  day  on  which  the  boards  were  advertised,  and  sold  the 
25th  March.  When  the  levy  was  made  and  advertised,  the  plaintiff 
was  absent  in  the  state  of  New  York ;  but  he  obtained  knowledge 
of  the  advertisement  before  the  sale.  The  sale  was  advertised  to 
take  place  at  1  o'clock,  on  the  25th  March,  and  at  2  o'clock  the 
boards  were  set  up,  and  after  one  bid  was  made,  the  plaintiff 
claimed  his  right  of  exemption  and  the  appointment  of  appraisers, 
to  which  the  defendant  replied  that  he  was  too  late,  and  went  on 
with  the  sale.  For  not  allowing  the  claim  of  plaintiff,  this  suit 
was  brought,  and  plaintiff  recovered  a  verdict  for  J189  damages. 

The  Court  charged  the  jury,  "  that  the  plaintiff  would  not  be 
bound,  under  the  circumstances  of  this  case,  at  the  peril  of  losing 
his  right,  to  go  some  twenty  miles  to  seek  the  constable  in  order 
to  make  his  demand.  It  is  a  fact  for  the  iury  to  say  from  the 
evidence  whether  the  plaintiff  manifested  his  determination  to 
have  an  appraisement,  and  did  what  he  reasonably  could,  to  have 
it  done ;  and  whether  he  was  prevented  by  haste  or  design  of  the 
officer. 

John$on  and  Brown^  for  plaintiff  in  error,  cited  Miller's  Appeal, 
4  HarrU  804 ;  Brant's  Appeal,  8  JIarris  141 ;  Rogers'  Appeal, 
7  Hanrii  210 ;  all  of  which  decide  that  the  claim  is  not  allow- 
able if  the  consequence  will  be  to  postpone  the  sale.  So  Hammer 
V.  Freese,  7  Harris  255,  where  the  demand  was  made  on  the  day 
and  before  the  commencement  of  the  sale,  and  held  too  late.  The 
demand  in  this  case  was  not  made  till  an  hour  after  the  time 
advertised  for  the  sale.  And  the  reason  given  by  the  Court  below 
for  not  adhering  to  the  law  was  one  of  convenience  to  the  debtor. 
It  is  the  duty  of  the  debtor  to  be  vigilant,  and  avail  himself  of 
the  benefit  conferred  upon  him  by  the  law  without  delav. 

Th^re  is  no  evidence  of  design  or  haste  on  the  part  of  the  officer 
to  prevent  the  defendant  in  the  execution  from  making  his  claim. 

Curtis  and  Miles,  for  defendant  in  error. — ^No  case  decides  that 
a  defendant  shall  be  barred  of  his  right  to  exemption,  where  no 
reasonable  opportunity  has  been  given  him  to  make  it.  The  con- 
stable was  resident  twenty  miles  distant  from  defendant  in  the 
execution ;  and  to  compel  him  to  make  what  would  be  a  fruitless 
search  after  the  officer  would  be  unreasonable ;  and  he  did  make 
the  demand  as  soon  as  he  saw  the  officer  after  making  the  levy, 
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which  was  on  the  day  he  came  to  make  the  sale.  It  was  there- 
fore a  fact  proper  to  be  left  to  thfe  jury  to  say  whether  the  defend- 
ant had  manifested  his  determination  to  have  an  appraisement, 
and  done  what  he  reasonably  could  to  have  it  effected. 

The  levy  was  made  in  the  absence  of  the  defendant.  Ko 
inquiry  was  made  for  him  by  the  officer,  who  kept  away  till  the 
day  of  sale.  These  facts,  and  the  admission  of  prejudice  on  his 
part  against  the  defendant  in  the  execution,  furnish  some  evidence 
of  design  to  prevent  the  assertion  of  his  rights. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — This  action  was  against  a  constable  for  selling  the 
goods  of  the  plaintiff  under  an  execution,  in  violation,  as  the 
plaintiff  alleges,  of  his  rights  under  the  exemption  law  of  1849. 
The  plaintiff  did  not  demand  an  apprabement  until  after  the  pro- 
perty had  been  set  up  for  sale  ana  the  bidding  beguu.  Never- 
theless he  was  permitted  to  recover. 

A  party  is  not  entitled  to  the  exemption  provided  for  by  the 
statute  unless  he  demands  it.  He  waives  his  right  by  sitently 
suffering  property  which  would  otherwise  be  exempt  from  levy  to 
be  seized  ana  sold.  There  must  be  some  period  fixed  at  wnich 
this  demand  should  be  made,  and  after  which  it  cannot  be  made. 
In  Hammer  v.  Freese,  7  Harria  255,  we  said  it  was  clearly  too 
late  after  the  sale  had  begun.  We  see  nothing  in  the  circum- 
stances of  this  case  to  require  a  departure  from  that  rule.  If  a 
constable  should  fraudulently  take  advantage  of  a  debtor's  absence, 
and  sell  without  giving  him  a  possible  chance  to  get  an  appraise- 
ment, it  mijght  afford  a  cood  cause  of  action.  But  such  fraud 
should  be  distinctly  proved.  There  is  nothing  like  it  here.  The 
fact  that  the  present  plaintiff  lived  twenty  miles  away  from  the 
place  where  the  property  was  taken  and  when  it  was  sold  is  no 
excuse.  If  he  could  afford  to  spend  time  and  money  in  prosecu- 
ting this  suit  to  redress  the  supposed  wrong,  he  might  have  spent 
a  httle  to  prevent  it  from  bein^  committed.  He  knew  of  the 
intended  sale  several  days  before  it  took  place ;  and  he  was  in  the 
village  where  the  constable  was  some  hours  before  the  sale  began. 
We  are  quite  clear  that  the  written  propositions  which  the  defend- 
ant's counsel  submitted  to  the  Court  ought  to  have  been  answered 
in  the  affirmative. 

Judgment  reversed  and  venire  faeiaa  de  novo  awarded. 
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McCormack  versus  Russell, 

Where  a  sale  of  unseated  lands  for  non-parent  of  taxes  is  made  in  ^e 
lifetime  of  the  owner,  who  dies  before  the  time  of  redemption  has  passed, 
leaving  minor  heirs,  the  title  of  the  purchaser  is  complete  auer  the  expiration 
of  the  two  years  without  redemption. 

The  death  of  the  owner  subsequent  to  the  sale  will  not  enlurge  the  time  for 
redemption  bejond  the  two  years  allowed  bj  the  Act  of  1815. 

Error  to  the  Common  Pleas  of  Warren  county, 

Thifl  was  an  application  by  defendant  below  to  open  a  judgment 
entered  upon  a  bond,  and  be  let  into  a  defence.  The  considera- 
tion upon  which  the  bond  was  given,  was  the  conveyance  by 
plaintiff  to  the  defendant  below  of  a  tract  of  land,  with  special 
warranty,  on  the  22d  November,  1858.  The  plaintiff  claimed  title 
through  a  treasurer's  deed  to  A.  H.  Ludlow,  under  a  sale  of  the 
land  for  taxes  on  the  12th  June,  1848 ;  on  the  8d  May,  1852, 
Ludlow  conveyed  to  the  plaintifi^  who  conveyed  to  the  defendant 
below,  as  above  stated,  for  the  consideration  of  ^1600,  for  part  of 
which  a  judgment-bond  was  given  and  judgment  entered  for  $1445. 

The  title  to  the  land  at  the  time  of  the  treasurer's  sale,  June 
12,  1848,  was  in  John  Newton^  who  died  intestate  on  the  26th 
September,  1848,  leaving  several  minor  children,  heirs,  that  are 
still  living,  and  under  age. 

On  affidavit  of  the  above  facts  the  judgment  was  opened,  and 
verdict  for  plaintiffs.  The  cgily  question  considered  in  this  Court 
was  whether  the  heirs  of  Newton  had  the  right  to  redeem  the  land. 

Johnson  .and  Brown  cited  Purdon  825,  4th  section  Act  of 
1815,  and  80th  section  Act  of  26th  April,  1840,  and  Sidle  v. 
Waters,  5  Watts  389 ;  Le;^  v.  Huber,  3  Watts  367.  If  the  owner 
at  the  time  of  sale  continues  the  owner  (see  authorities  cited), 
and  the  taxes  are  merely  an  encumbrance,  he  dying  three 
months  after  the  sale,  his  minor  heirs  become  the  owners  within 
the  spirit  of  the  Act  of  1815,  and  may  redeem  for  two  years 
after  they  attain  their  majority.  See  further  6  Watts  290 ;  Act 
of  12th  April,  1842,  §  20. 

Schofield  and  WetmoTCj  for  defendant  in  error. — If  the  several 
heirs  of  Newton  have  the  right  to  redeem  after  two  years,  they 
derive  it  from  the  proviso  of  the  4th  section  of  the  Act  of  1815 : 
Purd*  825.  This  provides  that  if  the  owner  shall  at  the  time  of 
such  sale  be  a  minor,  two  years  shall  be  allowed  for  redemption 
after  removal  of  the  disability.  The  heirs  were  not  the  owners 
at  the  time  of  sale,  and  therefore  not  within  the  Act.  The  two 
years  given  to  redeem  are  in  the  nature  of  a  statute  of  limita- 
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tions,  and  cannot  be  enlarged  by  construction :  6  Watt$  888 ;  7 
Ser.  ^  R.  209. 

The  construction  that  would  give  the  right  to  redeem  beyond 
the  two  years,  to  the  immediate  minor  heir,  would  extend  it  to 
his  descendants  if  he  should  die  in  his  minority ;  and  thus  one 
disability  might  be  added  to  another  indefinitely. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J.-r-The  only  question  presented  upon  this  record,  is 
this :  Where  a  sale  of  unseated  land  for  non-payment  of  taxes  is 
made  in  the  lifetime  of  the  owner,  who  dies  before  the  time  of 
redemption  has  passed,  leaving  minor  heirs,  is  the  title  of  the 
purchaser  complete  after  the  expiration  of  the  two  years  from  the 
sale  without  redemption  ?  The  Court  below  held  the  affirmative 
of  this  question,  and  so  do  we.  To  decide  otherwise  would  be  in 
efiect  to  make  a  new  statute,  rather  than  to  follow  an  old  one. 
Where  land  is  sold  for  non-payment  of  taxes,  if  the  owner  or 
owners  be  at  the  time  of  such  sale  in  his  or  their  minority,  the 
proviso  to  the  fourth  section  of  the  Act  of  1815  allows  the  re- 
demption at  any  time  within  two  years  after  the  owner  or  owners 
arrive  at  full  age ;  but  if  the  owner  at  the  time  of  the  sale  is  of 
full  age,  the  land  sold  must  be  redeemed  within  two  years  from 
the  sale,  or  the  title  is  gone.  The  death  of  the  owner  subsequently 
to  the  sale  will  not  extend  the  time  for  redemption  beyond  the 
two  years  allowed  by  the  Act  of  1815. 

Judgment  affirmed. 


King  &  Shoenberger  versiis  Baker. 

As  a  general  rule,  trespass  quare  clausum  fregU  can  be  sustained  onlj  by 
the  person  who  had  the  actual  possession  when  the  injury  was  committed :  but 
in  case  of  disseisin,  the  dissebee,  after  he  has  regained  possession  by  re^ntrv, 
mav  maintain  trespass  against  the  disseisor,  for  acts  intermediate  the  disseism 
and  re-entry. 

Where  A.,  the  owner  of  land,  sold  to  B.  "woodrleav^*  on  the  same,  and  he 
entered  and  cut  the  wood,  and  it  remained  upon  the  land,  and  afterwards  C, 
under  a  Jutbere  facias  possessionem,  issued  upon  a  judgment  in  eiectment 
obtained  by  default  a^inst  A.,  entered  upon  tne  land,  and  took  and  carried 
awa^  the  wood  cut  by^.,  and  A.  subsequently,  in  two  verdicts  and  jud^ents 
in  ^ectment,  established  his  title  to  the  land,  and  regained  the  possession :  it 
was  hdd,  that  B.  could  maintain  trespass  agidnst  C.  for  the  wood  so  taken. 

In  such  action,  B.  could  also  recover  for  the  wood  carelessly  destroyed,  in 
the  attempt  to  appropriate  it  to  C.'s  own  use,  as  well  as  for  that  actually 
appropriated. 

Ereor  to  the  Common  Pleas  of  Cambria  count}/. 
Elias  Baker,  the  plaintiff,  brought  this  action  of  trespass  against 
King  &  Shoenberger,  for  taking  and  carrying  away  1500  cords  of 
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wood,  which  he  alleged  belonged  to  him.  On  the  8th  March,  1845, 
King  and  others  brought  an  action  of  ejectment  against  James 
Eckels  and  others,  to  recover  a  tract  of  land  surveyed  in  the  name 
of  Samuel  Stitt.  On  the  18th  August,  1845,  a  judgment  was  ren- 
dered in  their  favour,  under  the  rules  of  Court,  for  want  of  a  plea ; 
and  in  January,  1846,  a  writ  of  habere  facias  was  executed,  and  the 
plaintiffs  in  error  put  into  possession.  At  this  time  Elias  Baker, 
the  defendant  in  error,  had  a  contract  with  James  Eckels,  for 
"  wood-leave,"  and  after  this  judgment  proceeded  and  cut  a  large 
quantity  of  wood  for  coaling  purposes,  but  outside  the  lines  of  the 
bamuel  Stitt  survev.  Afterwards,  Eckels  commenced  an  eject- 
ment against  King  4;  Shoenberger,  and  recovered  all  the  land  they 
had  in  possession  outside  the  Stitt  survey,  upon  which  Baker  had 
cut  the  wood  in  dispute,  and  was  put  in  possession  by  a  writ  of 
hab.fac.  While  King  &  Shoenberger  were  in  possession  they 
coaled  a  part  of  the  wood  cut  by  Baker,  and  the  remainder  was 
consumed  by  fire  communicated  from  the  coal-pits  of  plaintiff 'in 
error.  King  &  Shoenberger  brought  another  ejectment,  to  recover 
back  the  land  from  Eckels,  and  Baker  brought  against  them  this 
action  of  trespass,  which  by  consent  of  parties  were  tried  by  the 
same  jury. 

In  the  ejectment  a  verdict  was  rendered  in  favour  of  Eckels, 
and  in  the  action  of  trespass  a  verdict  and  judgment  were  rendered 
in  favour  of  Baker  for  $1100  damages.  This  writ  of  error  was 
sued  out  to  remove  this  latter  judgment. 

The  errors  assigned  were, — To  the  ruling  of  the  Court  that  the 
action  of  trespass  could  be  maintained,  and  that  the  plaintiff  could 
recover  in  this  form  for  the  wood  consumed  hy  fire. 

FosteTy  for  plaintiff  in  error. — The  wood  was  cut  while  the  de- 
fendants were  in  possession,  and  they  are  not  liable  in  trespass : 
8  Ser.  ^  E.  509 ;  2  Watts  126;  6  Ser.  ^  R.  476.  The  title  to  the 
land  could  not  be  tried  in  trespass  or  replevin  against  one  in  the 
actual  possession  of  the  land :  10  Ser.  ^  B.  114.  By  the  reco- 
very in  ejectment.  King  &;  Shoenberger  became  entitled  to  the 
mesne  profits :  2  Barr  271 ;  Bull  N.  P.  88 ;  2  Johns.  Eep.  869. 

Banks  and  White^  contrd.. — The  plaintiff.  Baker,  did  not  pretend 
to  have  any  title,  but  rested  his  case  on  the  title  of  Eckels,  from 
whom  he  purchased  the  wood-leave,  whose  title  was  conclusively 
established  hy  two  verdicts  and  judgments  in  ejectment. 

On  the  question  of  whether  trespass  would  lie,  they  referred  to 
8  Barr  212 ;  10  lb.  198,  254 ;  2  TT.  ^  Ser.  116 ;  4  Harris  530. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C*  J. — ^It  is  true,  as  a  general  proposition,  that  trespass 
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quare  elau9um  fregit  can  be  sustained  only  bj  the  person  who  had 
the  actual  possession  when  the  injury  was  committed ;  but  it  is  also 
true  that  in  case  of  disseisin,  the  disseisee,  after  he  has  regained 
possession  by  re-entry,  may  maintain  trespass  against  the  disseisor 
and  hi%  $ervant8y  for  acts  intermediate  the  disseisin  and  re-entry ; 
for,  as  to  tfieniy  the  law,  after  the  re-entry,  supposes  the  freehold 
to  have  continued  in  the  disseisee :  Lippend's  Case,  11  JRep.  61. 
But  the  law  is  otherwise  as  to  strangers,  for  it  is  a  general  rule, 
with  respect  to  the  doctrine  of  relation,  that  it  shall  not  do  wrong 
to  strangers:  Wickham  v.  Freeman,  12  Johns.  184;  Pewey  v. 
Osborn,  4  Cowen  338 ;  Case  v.  De  Goes  et  aly  8  Gaines  Rep,  261, 
263.  It  was  declared  by  the  late  Chief  Justice  Gibson,  in  Powell  v. 
Smith,  2  Watts  126,  that  nothing  is  clearer  than  that  a  mere  reco- 
very in  ejectment,  without  entry  or  writ  of  possession  executed,  is 
not  equivalent  to  an  entry,  even  to  bar  the  statute  of  limitations, 
and  therefore  not  equivalent  to  actual  possession.  On  this  prin- 
ciple it  was  held  in  that  case,  that  the  party  who  recovered  the 
land  in  ejectment  could  not  maintain  replevin  for  fixtures  which 
had  been  separated  from  the  freehold  by  the  party  in  actual 
possession,  after  judgment  and  before  the  issuing  of  a  habere 
facias  possessionem.  His  remedy  for  this  injury  is  in  an  action 
for  mesne  profits,  by  laying  the  spoliation  separately  in  the  decla- 
ration. In  such  an  action,  the  party  in  possession  at  the  time  of 
the  trespass  complained  of  is  entitled  to  an  allowance  for  the  value 
of  improvements  made  in  good  faith,  to  the  extent  of  the  rents 
and  profits  claimed :  Jackson  v.  Loomis,  4  Cowen  168.  It  would 
provoke  much  useless  litigation,  and  be  attended  with  great  prac- 
tical mischief,  if  an  owner  out  of  possession  were  suffered  to  harass 
the  actual  occupant  with  an  action  for  every  blade  of  grass  cut,  or 
bushel  of  grain  grown  by  him,  instead  of  being  compelled  to 
resort  to  the  action  for  mesne  profits  after  a  recovery  in  ejectment, 
by  which  compensation  for  the  whole  injury  may  be  had  at  one 
operation :  Powell  v.  Smith,  2  Watts  127.  From  these  principles 
it  would  seem  to  follow  that,  by  the  severance  of  the  timber  from 
the  freehold,  while  it  was  in  the  actual  possession  of  the  disseisor, 
the  timber  became  personal  property,  and  as  such  belonged  to  the 
disseisor,  he  being  answerable  over  to  the  owner  of  the  freehold 
for  the  whole  injury  committed  by  the  disseisor,  in  an  action  for 
mesne  profits,  and  not  otherwise.  If  the  timber  was  cut  by  a 
stranger,  under  a  purchase  by  him  from  the  disseisor  in  actual  pos- 
session, the  case  is  still  stronger  against  the  right  of  the  disseisee  to 
sustain  any  personal  action  for  its  value,  founded  on  the  right  of  pro- 
perty. If  this  case  stood,  therefore,  upon  the  first  judgment  in  eject- 
ment in  favour  of  King  &  Shoenberger  v.  Eckels,  and  the  severance 
of  the  timber  by  Baker  while  Eckels  was  in  actual  possession, 
although  after  the  judgment,  but  before  possession  taken,  King 
&  Shoenberger  would  have  no  right  to  the  timber.     But  the  right 
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of  Eckels  to  tho  land  itself  has  since  been  established  by  two  con- 
curring verdicts  and  judgments  in  his  favour.  The  present  action 
by  Baker  against  King  &  Sboenberger  was  not  brought  until  afier 
Eckels,  under  whose  license  Baker  cut  the  cord-wood,  had  reco- 
vered possession  in  a  second  ejectment.  The  third  ejectment  was 
tried  at  the  same  time  with  Baker's  action  for  the  cord-wood.  In 
the  instructions,  Baker's  right  to  recover  was  made  to  depend  on 
Eckels's  title  to  the  land.  As  Eckels  had  the  actual  possession 
when  the  wood  was  cut,  and  also  when  the  action  of  trespass  was 
brought  and  tried,  and  as  the  jury  have  found  him  to  be  the  owner 
of  the  land,  the  plaintifb  in  error  have  certainly  no  cause  to  com- 
plain. The  action  of  trespass  was  well  founded.  The  defendants 
had  neither  possession  of  the  land,  nor  the  right  of  property  in  it, 
when  the  wood  was  cut.  They  were  answerable,  not  only  for  the 
plaintiff's  cord- wood  which  they  made  use  of,  but  for  that  which 
they  carelessly  destroyed  in  the  attempt  to  appropriate  it  to  their 
own  purposes. 

Judgment  affirmed. 


McNeal  versus  Holbrook. 

Where  three  execators  filed  a  joint  accoont,  showinf;  a  balance  in  their 
bands,  and  one  of  them  was  discharged  by  the  Orphans'  Conrt,  and  directed 
to  pay  over  '*  any  funds  in  his  hands  to  the  other  executors/'  which  was  done : 
Had,  that  the  decree  of  the  Orphans'  Court,  designating  the  persons  to  whom 
the  money  should  be  paid,  was  condasiye,  and  that  a  legatee  could  not  maintain 
an  action  against  the  discharged  executor,  to  recover  a  legacy. 

Erbor  to  the  Common  Pleas  of  SamerMet  e<mnty. 

On  the  28th  March,  1837,  the  will  of  Robert  McGlintock  was 
proved  before  the  register  of  wills  of  Somerset  county,  and  letters 
testamentary  issued  thereon  to  Rachel  McClintock,  Alexander 
McClintock,  and  H.  L.  Holbrook ;  and  on  the  1st  of  November, 

1841,  the  executors  filed  a  joint  account,  showing  a  balance  in 
their  hands  of  $1792.15^,  which  was  confirmed.    In  January, 

1842,  H.  L.  Holbrook  presented  his  petition  to  the  Orphans'  Court, 
praying  to  be  discharged  from  his  executorship,  upon  which  the 
Court  made  the  following  order :- — "  The  Court  discharge  executor, 
and  direct  him  to  pay  over  any  funds  in  his  hands  to  the  other 
executors." 

The  defendant  showed  that  be  had  paid  over  all  the  funds  in  his 
hands  to  his  co-executors*  In  May,  1854,  the  legatees  caused  the 
balance  due  on  the  account  to  be  certified  from  the  Orphans'  Court, 
and  filed  it  in  the  Common  Pleas,  under  the  provisions  of  the  29th 
section  of  the  Act  of  29th  March,  1832.  And  the  plaintiff  brought 
this  action  of  debt  thereon,  to  recover  a  legacy  of  $800,  bequeathed 
to  her  by  the  testator. 
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The  defendant  relied  on  the  decree  of  the  Court,  and  the  pay- 
ment  over  to  his  eo-executors  of  the  funds  in  his  hands. 

The  Court  directed  a  verdict  in  favour  of  the  defendant :  and 
this,  inter  alidy  was  assigned  for  error. 

ffattheTy  for  plaintiflF  in  error. — The  account  being  joint,  the 
defendant  is  estopped  from  denying  the  liability:  McCoy's  Appeal, 
15  Ser.  ^  R.  67.  They  are  concluded  by  the  decree  of  the  Court : 
2  Watts  161 ;  17  Ser.  ^  R.  336 ;  2  RawU  287 ;  7  Barr  266. 

The  discharge  of  the  defendant  as  executor  was  not  binding  on 
plaintiff,  as  no  notice  was  given  to  her  of  the  application :  3  Rawle 
243 ;  7  WatU  438. 

Edie  and  jBeter,  for  defendant  in  error. — The  decree  of  the 
Court,  confirming  the  account,  was  conclusive  only  as  to  the  amount 
in  their  hands,  but  does  not  determine  to  whom  it  should  be  paid. 
The  decree  of  the  Court  directing  the  discharge  of  Holbrook,  and 
to  whom  the  money  in  his  hands  should  be  paid,  was  equally  con- 
clusive on  these  questions.  He  complied  with  that  decree,  and 
was  discharged  from  all  liability.  See  21st  section  Act  of  29th 
March,  1832. 

The  opinion  of  the  Court  was  delivered  by 

LE¥n8,  C.  J. — The  filing  in  the  Common  rieas  of  transcripts  or 
extracts  of  the  amount  appearing  to  be  due  from,  or  in  the  hands 
of  executors,  on  the  settlement  of  their  accounts  in  the  Orphans' 
Court,  does  not  take  away  the  jurisdiction  of  the  latter  tribunaL 
The  transcript  is  still  subject  to  such  modification  of  the  original 
decree,  on  appeal,  bill  of  review,  or  otherwise,  as  the  Orphans' 
Court  has  the  power  to  make.  With  much  greater  reason  may  it 
be  held,  therefore,  that  the  transcript  cannot  be  used  to  produce 
an  effect  entirely  different  from  the  decree  as  it  stood  when  the 
transcript  was  taken,  and  as  it  still  remains  in  the  Orphans*  Court 
The  decrees  of  the  Orphans*  Court  are  conclusive.  They  cannot 
be  reversed  in  any  collateral  proceeding,  if  the  subject-matter  and 
the  parties  be  within  the  jurisdiction  of  that  Court.  The  right  to 
discharge  one  of  several  executors,  and  to  direct  to  whom  the 
assets  in  his  hands  shall  be  paid,  exists  as  a  part  of  the  jurisdic- 
tion of  that  Court.  The  necessity  for  an  occasional  decree,  dis- 
missing an  executor  before  distribution,  must  be  manifest  If  this 
be  done,  it  is  clear  that  the  Court  must  designate  the  person  to 
whom  the  money  on  hand  is  to  be  paid.  The  Act  of  29th  March, 
1832,  sect.  21,  expressly  directs  that  an  executor,  on  being  dis- 
missed from  the  duties  of  his  appointment,  may  surrender  the  pro- 
perty in  his  hands  to  ^^such  person  as  the  Court  may  direct."  In 
this  case  the  account  of  the  executors  was  confirmed  on  the  10th 
November,  1841 ;  but  in  January,  1842,  the  Orphans'  Court  dis- 
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cbarged  H.  L.  Holbrook,  one  of  three  executors,  and  directed  him 
to  pay  oyer  any  fands  in  his  hands  to  the  other  executors.  After 
this  decree  was  made,  the  transcript  was  taken  to  the  Common 
Pleas;  and  instead  of  the  ^^ other  executors''  bringing  the  action 
on  the  transcript,  according  to  the  statute,  a  legatee  brings  his 
action  for  his  share  of  the  balance  found  due  from  the  executors. 
The  action  is  in  direct  conflict  with  the  decree,  and  cannot  be 
maintained.  The  Court  was  correct  in  directing  a  verdict  in  favour 
of  Holbrook.  This  being  the  case,  the  other  matters  complained 
of  become  immaterial. 

Judgment  affirmed. 


Gibson's  Appeal. 

"Where  a  tettator  deyised  lands  to  his  sons,  and  as  to  his  daughter  M.  ordered, 
that  she  should,  "  in  case  of  need,  be  supported  in  a  comfortable  manner  of 
the  proceeds  of  my  land,''  it  was  Held,  that  the  maintenance  of  M.  was  a 
•harge  apon  the  land  devised  to  the  sons,  and  that  the  Orphans'  Court  had 
exclusive  Jurisdiction  to  liz  the  amount,  and  enforce  the  payment  of  the  sum 
required  ror  that  purpose. 

If  the  decision  of  disputed  facts  be  referred  to  the  determination  of  the 
Orphans'  Court,  without  asking  for  an  issue,  to  tr^them,  their  finding  of  suoh 
facts  is  as  binding  on  appeal,  as  the  verdict  of  a  jury. 

This  was  an  appeal  by  Thomas  Gibson  from  the  decree  of  the 
Orphans'  Court  of  Butler  county  ordering  him  to  pay  the  smn 
of  $30.78  presently,  and  the  like  sum  annually,  to  Mary  Denny, 
towards  her  maintenance. 

Thomas  Denny,  the  father  of  Mary,  died  in  1841,  having  pre- 
fiously  made  his  last  will  and  testament,  in  which  he  devised  to 
his  sons  John  and  Thomas  respectively  74  acres  of  land,  and  to 
his  son  James  40  acres.  And  as  to  his  daughter  Mary,  ordered 
that  she  should,  "  in  case  of  need,  be  supported  in  a  comfortable 
manner  of  the  proceeds  of  my  (his)  land,  so  long  as  she  shall 
live."  The  devisees  entered  upon  and  took  possession  of  the 
land  severally  devised  to  them,  in  pursuance  of  the  said  devise. 
The  interest  of  John  was  sold  at  sheri£f 's  sale,  and  became  vested 
in  Thomas  Gibson,  the  appellant,  who  was  in  possession  of  the 
same. 

In  June,  1854,  the  petition  of  Mary  Denny  was  presented  to 
the  Orphans'  Court,  setting  forth  the  devise  and  the  charge  in  her 
favour  upon  the  land,  that  Gibson  was  the  owner  of  a  part  of  the 
land  charged  with  her  maintenance,  and  also  alleging  her  need  of 
the  support  ordered  by  her  father's  will.  And  prayed  for  a  decree 
that  respondent  pay  to  her  his  proportionate  share  of  such  sum  as 
the  Court  might  deem  proper  and  reasonable  for  her  comfortable 
maintenance. 
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The  answer  of  the  respondent  admitted  that  the  lands  devised 
were  charged  with  the  comfortable  maintenance  of  the  said  Marj 
daring  her  life  only  in  case  of  needy  and  alleged  that  she  was  not 
in  such  circomstances  as  to  require  a  resort  to  this  charge  upon 
the  land. 

The  case  was  heard  upon  depositions  of  witnesses  taken  by  the 
complainant  and  responaent  respectively. 

His  Honour  the  Presid^it  of  the  Court,  after  stating  the  case, 
and  the  facts  presented  by  the  evidence,  delivered  the  opinion 
and  made  the  following  decree : — 

"  From  the  whole  evidence,  we  are  convinced  that  the  petitioner 
has  made  out  a  case  of  need,  not  absolute  pauperism  or  want,  as 
Mr.  Oibson  seemed  to  think  when  he  refused  to  acknowledge  any 
liability  to  Mary,  but  that  need  of  support  in  a  ^  comfortable 
manner'  which  the  testator  contemplated.  This  being  the  case, 
the  portion  of  the  land  devised  to  John  Denny  has  become  liable 
in  the  hands  of  his  assignee,  and  must  be  subjected  to  the  burthen 
of  the  charge  upon  it :  Craven  v.  Blakeney,  9  Watts  19. 

^^  Thomas  Gibson,  Esq.,  the  respondent,  became  the  owner  of 
John  Denny's  74  acres,  as  the  assignee  of  the  purchaser  at  she- 
rifif's  sale.  By  privity  of  estate  he  is  therefore  personally  liable 
to  the  payment  of  the  charge  upon  it.  This,  we  think,  is  abun- 
dantly shown  in  the  following  cases :  Mohler's  Appeal,  8  Barr 
26 ;  Shaffer's  Appeal,  Ibid.  44;  Homer  v.  Horner,  5  Barr  361 ; 
Lobaug's  Case,  6  Watts  167. 

^^  As  the  legal  title  still  remains  in  Gibson,  who  will  be  liable  to 
Wilson  on  his  contract  to  convey,  and  as  the  land  itself  will  be 
liable  to  the  decree  also,  we  conceive  no  personal  liability  lyiouM 
be  visited  upon  the  latter. 

"  According  to  the  evidence,  it  would  require  $2  a  week,  or 
$104  per  annum,  to  support  Maiy.  This  is  charged  on  the  testa- 
tor's whole  land,  260  acres.  The  proportion  whicn  74  acres  gives 
of  this  is  $30.78,  leaving  the  other  portions  to  bear  their  own 
burden. 

"  And  now,  to  wit,  March  26, 1855,  the  Court  order  and  decree, 
that  Thomaa  Gibson,  the  respondent,  pay  to  Mary  Denny,  the 
petitioner,  until  otherwise  ordered  by  the  Uourt,  or  until  his  estate 
in  the  premises  cease,  or  if  his  estate  in  a  pa^  cease  then  in  pro^ 
portion  to  the  remainder,  the  sum  of  $30.78  forthwith,  with  the 
cost  of  this  proceeding,  and  a  like  sum  of  $30.78  yearly  and 
every  year  hereafter,  during  the  life  of  the  said  Mary  Denny;  and 
in  default  of  such  payment,  that  the  premises  (that  is  to  say,  the 
tract  of  74  acres  devised  to  John  Denny  by  his  father  Thomas 
Denny,  and  now  owned  by  the  said  Thomas  Gibson),  be  sold  at 
public  sale  at  such  time  and  place,  on  such  terms  and  by  such 
person  as  the  Court  shall  hereafter  on  application  specially  aecree^ 
for  the  payment  of  the  said  annual  sum  and  costs." 
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In  this  Court  the  foUowing'  e^tceptions  were  filed :— • 

1.  The  Orphaas'  Goart  has  no  jurisdiction. 

2.  The  decree  is  not  in  accordance  with  the  spirit  and  meaning 
of  the  testator. 

8.  The  amount  to  be  paid  per  annum  is  more  than  is  justified 
by  the  testimony. 

J.  N.  Purvianeey  for  appellant. 

Orahamj  for  appellee. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — ^Testittor  devised  lands  to  his  sons,  and  as  to  his 
daughter  Mary,  ordered  that  she  should,  ^^in  ea$e  of  needy  be 
supported  in  a  comfortable  manner  of  the  proceeds  of  my  land." 
This  is  a  proceeding  in  die  Orphans'  Court,  commenced  by  Mary 
against  the  present  owner  of  part  of  the  land,  who  claims  under 
one  of  the  devisees^  to  compel  him  to  give  her  that  share  of  her 
comfortable  mainteitance  which  is  chargeable  upati  tiie  land  ownc^ 
by  him. 

We  have  no  doubt  that  the  land  is  charged  with  this  burden — 
directly  charged;  and  we  are  eqnaUy  clear  that  the  Orphans' 
Court  not  only  has  jurisdiction^  but  exclusive  jurisdiction  of  the 
subject.  Indeed  the  answer  does  not  deny  that  it  is  a  charee.^ 
The  ground  of  defence  which  the  respondent  has  taken  on  tne 
record  is,  that  the  complainant  does  not  need  a  maintenance  out 
of  this  land,  having  otW  meanfi  of  support*  UMb  was  a  ques- 
tion of  faet,  to  try  which  an  issue  might  have  been  ordered.  But 
none  was  demanded.  The  matter  was  left  to  the  Court,  and  being 
determined  by  the  Court,  it  is  as  binding  on.us  as  if  it  had  been 
found  in  the  same  way  by  a  jury.  We  may  add,  however,  that 
the  construction  given  to  the  will,  the  a<^dication  upon  the  evi- 
dence, and  the  shape  of  the  decree,  have*  our  entire  approbaticm. 

Decvee  affirmed. 


linton  versus  Hart 

The  owMv  of  a  reveruon  hat  a  right  to  sail  the  whole  or  a  part  of  it,  and 
the  law  will  apportion  the  mfxi;  and  the  right4^  ajqpertioanieul  atkaol^  As 
instant  the  sale.ia  piade. 

"Mo  action  of  the  purchaser,  in  ^spossessing  the  tenant  o^  the  part  purchased 
after  such  severance,  can  affect  the  rent  ac^nruing  out  of  tiie  unsola  part,  and 
remaming  in  the  undisturbed  possession  of  the  tenant. 

Nor  will  ^e  JHeuot  that  the  onginal  reTersiionei}  btt^une  a  par^  to  the  trespass, 
by  which  the  tenant  was  di£ffH>98e88ed  of,  tl^ei  part  sold,  bj  aiding  Jbia  vendee 
ts  eoxmnit  it,  change  the  rate,  or  suspend  the  rent  for  l£at  part^  which  was 

Bsold,  and  which  remained  in  the  pesseesion  of  the  tenant 

Vol.  L— 25 
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Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  covenant  on  a  lease,  brought  bj  John 
Xiinton,  the  plaintiff  below  and  plaintiff  in  error,  to  recover  from 
Joseph  Hart,  the  defendant,  the  sum  of  $118.75,  one  quarter's 
rent  due  on  the  14th  September,  1854.  The  defendant  pleaded 
entry  and  eviction  by  the  plaintiff,  and  the  rent  estopped,  upon 
which  issue  was  joined.  And  on  the  trial  of  the  case,  the  follow- 
ing facts  appeared  in  evidence.  On  the  18th  day  of  June,  1853, 
the  plaintiff  leased  to  the  defendant  a  ferry  on  the  Allegheny 
river,  called  "the  Sharpsburg  Ferry,"  together  with  the  boats, 
appurtenances,  and  privileges — a  house  and  the  piece  of  ground 
attached  thereto,  for  and  during  the  period  of  five  years  from  the 
14th  day  of  June,  1853.  For  which  the  defendant  covenanted 
to  pay  the  yearly  rent  of  $475  in  quarterly  pavments.  The 
defenaant  entered  into  possession  in  pursuance  of  the  lease.  On 
the  14th  day  of  August,  1854,  Linton  sold  a  part  of  the  land 
embraced  in  the  lease  to  the  Allegheny  Valley  Railroad  Company, 
and  agreed  to  release  the  said  company  from  all  damages  by  reason 
of  the  location  and  construction  of  their  railroad.  Under  this 
agreement  the  railroad  company  entered  into  the  premises  pur- 
chased, and  constructed  their  road,  and  in  such  manner,  as  defend- 
ant alleged,  as  to  greatly  interfere  with  his  use  and  enjoyment  of 
the  ferry,  and  so  as  to  impede  and  obstruct  the  road  to  and  from 
the  same. 

The  plaintiff  submitted  in  writing  the  following  points  to  the 
Court,  vijB. : 

The  Court  is  requested  to  charge  the  jury,  1.  That  an  eviction, 
such  as  to  stay  rent,  must  be  made  and  continued  by  the  party 
himself,  or  his  agent,  and  in  his  name,  and  not  by  any  person  to 
whom  he  might  sell,  and  against  whom  the  tenant  may  have  a 
8u£Scient  remedy. 

2.  That  the  plaintiff  in  releasing  the  ri^ht  of  way  to  the  Rail- 
i^ad  Company,  did  no  more  than  he  had  a  right  to  do,  as  the 
owner  of  the  fee ;  and  by  so  doing  did  not  interfere  with  any 
remedy  his  tenant  might  have,  and  the  plaintiff  is  entitled  to 
recover. 

8.  That  the  plea  of  eviction  being  a  peculiar  one,  the  defendant 
will  be  held  to  strict  proof,  more  particularly  since  he  has  elected 
a  sufficient  remedy  by  action  of  trespass. 

6.  That  the  entry  of  the  Company  by  virtue  of  the  release  fr«i| 
Linton,  as  regards  the  reversion,  was  an  entry  by  authority  (A 
law,  and  as  regards  the  term,  could  not  affect  the  right  of  Hart^ 
and  did  not  profess  to  conclude  him. 

The  Court  charged  the  jury  as  follows : 

"  The  only  question  of  law  which  arises  in  this  case,  is  whether 
such  an  authority  is  given  by  both  or  either  of  these  agreements 
as  to  render  the  plaintiff  responsible  for  the  entry  and  the  eviction 
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of  the  defendant  by  the  railroad  company.  The  law  is  well 
settled,  that  if  the  lessor  wrongfuUj  enters  npon  a  part  of  the 
demised  premises,  and  evicts  the  tenant,  the  whole  of  the  ensuing 
rent  is  thereby  suspended.  Is  then  the  plaintiff  liable  for  the 
consequences  of  the  entry  and  eviction  made  by  the  railroad  com- 

Einy,  under  his  agreement  of  the  19th  of  September,  1858  T 
ooKing  to  the  terms  of  the  agreement,  it  seems  to  me  that  he 
must  be  considered  as  having  authorized  the  entry  on  the  demised 
premises,  and  that  he  is  to  be  visited  with  all  the  consequences  of 
the  eviction  in  the  same  manner  as  he  would  be  if  he  had  himself 
entered  and  evicted  the  defendant.  The  only  question  of  fact  for 
the  determination  of  the  lury  is,  when  did  the  railroad  company 
enter  and  evict  the  defendant  from  a  portion  of  the  demised  pre- 
mises? Was  it  durine  and  before  the  expiration  of  the  quarter 
ending  the  14th  of  ^ptember,  1854  ?  If  before  that  date,  the 
plaintiff  is  not  entitled  to  recover.  If  it  was  after  the  14th  of 
September,  1854,  when  the  rent  demanded  became  due,  then  the 
plaintiff  is  entitled  to  recover. 

^*  The  defendant's  points  are  sufficiently  answered  in  the  charge, 
and  the  Court  refuses  to  charge  as  requested  by  plaintiff's  counsel, 
in  the  pointsby  them  submitted." 

The  plaintiff  excepted  to  the  ruling  of  the  Court.  The  jury 
found  for  the  defendant :  and  the  plaintiff  removed  the  cause  by 
writ  of  error  into  this  Court,  and  assigned  the  following  specifica- 
tion of  errors : 

1.  The  Court  erred  in  refusing  to  charge  the  jury  as  requested 
by  the  plaintiff's  counsel  in  the  points  submitted. 

2.  The  Court  erred  in  charging  the  jury  that  the  entry  of  the 
railroad  company  was  the  entry  of  the  plaintiff,  who  should  be 
visited  with  all  the  consequences. 

O-.  P.  EiamtUan  and  Arthurij  for  plaintiff  in  error. — Linton, 
by  his  agreement,  sold  to  the  railroad  company  only  his  fee  in  the 
premises.  He  had  a  right  to  sell,  and  if  the  defendant  is  injured 
by  the  entry  and  acts  of  the  company,  he  could  maintain  his  action 
against  it :  10  Harris  144.  The  acts  of  Linton  were  not  an  evic- 
tion, and  did  not  suspend  the  rent  for  the  whole  of  the  premis^ 
or  prevent  an  apportionment  of  it.  The  defendant  was  still  in 
possession  of  the  ferry.  A  sale  of  a  portion  of  demised  premises 
IS  followed  b^  an  apportionment  of  the  rent  Even  entry  into  a 
part  extinguishes  the  rent  but  pro  tanto. 

Barton,  for  defendant  in  error. — The  landlord  is  liable  in  this 
case  for  the  acts  of  the  company  in  taking  possession.  This  was 
not  an  ordinary  sale  of  the  reversion,  but  an  immediate  transfer 
of  the  estate ;  and  when  the  railroad  company  entered  by  virtue 
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of  it,  the  landlord's  right  to  rent  was  suspended.  It  was  an  actual 
eviction  of  the  defendant.  Linton  sold  to  the  company  an  imme- 
diate right  of  entry  and  possession,  and  the  company  acted  upon 
this  by  evicting  the  defendant.  Linton  was  a  trespasser ;  for  all 
who  order  or  procure  a  trespass  to  be  committed  aare  principals :  8 
Barr  217. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — The  law  will  not  apportion  rent  in  favour  of  a 
wrongdoer,  and  therefore  if  die  landlord  wrongfully  dispossesses 
his  tenant  of  any  portion  of  the  demised  premises,  the  rent  ia 
suspended  for  the  whole.  But  the  owner, of  a  reversion  has  a 
right  to  sell  the  whole  or  any  part'  of  it.  Such  riffht  is  incident 
to  the  right  of  property,  and  necessary  to  the.  fuU  enjoyment  oC 
it.  The  exercise  of  it  is  not  wrongful,  and  therefore,  in  the  case 
of  a  sale  of  a  part  of  the  reversion,  the  law  will  apportion  the 
rent;  and  the  right  of  apportionment  attaches  the  moment  the 
sale  is  made.  No  action  of  the  purchaser,  or  his  aiders  and  abet- 
ters, in  dispossessing  the  tenant  of  the  part  purchased,  after  such 
severance  can  have  any  effect  upon  the  rent  growing  out  of  the 
unsold  part  remaining  in  his  undisturbed  possession.  It  matters 
not  that  the  original  reversioner,  after  such  severance,  becomes  a 
party  to  the  tresp^ass  by  aidiuff  his  vendee  ia  coamuttingit.  The 
trespass  has  relation  onlv  to  me  part  sold,  azid  oajmot  be  visited 
upon  the  other  part  of  the  premises.  These  principles  are  fully 
affirmed  in  Reed  v.  Ward,  10  Harris  144.  If  this  be  the  law  in 
the  case  of  a  sale  voluntarily  made  for  the  mere  eenvanience  of 
the  reversioner,  it  applies  with  much  greater  reason  to  a  sale  made 
under  compulsion  to  a  railroad  corporation  having  authority  from 
the  Commonwealth  to  take  the  property  for  the  purposes  of  the 
road  without  the  consent  of  the  owner.  In  such  a  ease  there  is 
no  reason  for  visiting  the  reversioner  with  the  consequences  of  % 
trespass  committed  by  die  corporation.  It  had  no  right  to  tiJte 
the  estate  of  Uie  tenant  without  compensation  given  or  seonred. 
The  sale  of  the  reversioner's  interest  in  the  part  so  taken  conlenred 
no  such  right,  and  tiie  tenant  has  an  ample  remedy,  for  the  ilQury 
without  depriving  his  landlord  of  the  juet  portioR  o£  rent  dm  £>r 
the  premises. ei\joyed  under  the  lease. 

So  far  as  the  mstructiiHis  of  the  Court  were  in  opposition  to 
these  princiides,'  there  was  error. 

Joogmeat  reversed  and  venire^fadasde  »«w.awarded« 
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Replevin,  in  its  inoeption,  is  a  mixed  action ;  being  a  demand  for  the  thing 
itself,  and  also  for  dama^  for  the  taking  and  detention. 

If  the  property  be  delivered  to  the  plaintiff,  the  defendant  is  answerable  in 
dami^QB  tor  the  taking  and  deteation,  up  to  the  time  of  delivOT ;  but  if  the 
property  be  retained,  he  is  answerable  in  addition  for  the  full  value. 

The  property  itself  can  in  no  event  be  recovered  at  law  from  the  defendant ; 
nor  can  he  tender  it  aflerwards,  in  discharge  of  the  action,  or  even  in  satis- 
faction yro  UxiUo  of  the  damages  claimed.  A  clause  in  the  bond  given  by  the 
defendant,  providing  for  a  return  of  the  property,  is  a  nullity. 
^  Where  the  prpperty  is  retained  and  bond  given  by  the  defendant,  the  plain- 
tiff's right  to  the  property  is  turned  into  a  chose  in  acHon;  his  property  in 
the  thine  itself  is  absolutely  gone. 

In  such  case,  where  the  defendant,  after  he  had  dven  bond  to  retain  the 
property  in  the  replevm,  caused  it  to  be  seised  and  sold  under  a  judgment 
against  the  former  owner,  and  purchased  it,  he  acouired  no  better  right  than 
he  had  before  the  property  of  the  plaintiff  having  been  previously  divested. 

Error  to  the  Common  Pleas  of  Fayette  county. 
This  was  an  action  of  replevin,  in  which  the  jury  fonnd  the  fdl- 
lowing  special  verdict : — 

And  now,  to  wit,  January  9,  1855,  a  lury  being  duly  empan- 
nelled,  do  find  on  their  oaths  that,  on  the  day  of  the  issue  and  exe- 
cution of  this  writ  of  replevin,  to  wit,  on  the  13th  of  February,  a.  d. 
1852,  the  property  mentioned  therein  was  the  proper  goods  and 
chattels  of  the  plaintiff,  and  that  he  had  the  right  to  the  possession 
of  the  same,  but  that  the  defendant  there  held  and  debarred  them 
from  the  possession  of  the  said  plaintiff;  the  jury  further  find  that 
when  the  sheriff,  under  the  authority  of  the  said  writ  of  replevin, 
was  about  to  replevy  the  said  property,  the  said  defendant  claimed 
to  hold  the  same  as  his  own,  on  an  innkeeper's  lien,  which  the  jury 
find  did  not  exist,  and  gave  bond  to  the  sheriff  that  he  would  de- 
fend and  make  good  his  claim,  &c.  That,  afterwards,  to  wit,  on 
the  24th  day  of  February,  1852,  the  said  defendant,  having  ob- 
tained a  judgment  against  the  plaintiff,  John  Whoollery,  before  a 
justice  of  the  peace,  caused  an  execution  to  be  issued,  which  was 
accordingly  done  and  placed  in  the  hands  of  a  constable,  who,  on 
said  24th  of  February,  levied  upon  the  said  horse  creatures  in  the 
replevin  mentioned,  as  the  property  of  said  Fisher,  and  by  due 
and  legal  proceedings  thereafter  had,  said  property  was  sold  under 
same  execution  to  the  same  defendant,  Firiier.  But  whether 
under  these  facts  the  plaintiff  or  the  defendant  is  entitled  to  their 
verdict  the  jury  are  ignorant,  and  pray  the  Judgment  of  the  Court, 
If  the  Court  should  be  of  opinion  that  plaintiff  is  entitled  to  recovw 
the  value  of  the  property  and  damages  for  the  detention,  then 
judgment  to  be  entered  for  the  plaintiff  for  the  sum  of  $153  da- 
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mages  and  costs  of  suit.  If  the  Court  should  be  of  the  opinion 
that  plaintiff  was  not  entitled  to  recover  the  value  of  the  property, 
but  merely  damages  to  the  date  of  the  levy,  then  judgment  to  be 
entered  for  the  plaintiff  for  ^2  damages  and  full  costs,  or  such 
costs  as  the  Court  may  be  of  opinion  plaintiff  is  entitled  to  recover. 
And  if  the  Court  shall  be  of  opinion  that  plaintiff  is  not  entitled 
to  recover,  then  judgment  to  be  entered  for  defendant,  with  costs 
of  suit. 

The  Court  entered  judgment  on  the  verdict  for  the  plaintiff  for 
$153  and  costs. 

This  was  assigned  for  error. 

Defordy  for  plaintiff  in  error. — ^If  the  giving  of  the  bond  in  re- 
plevin changes  the  property,  the  plea  of  property  would  be  a 
nullity.  The  case  in  Wallace  Jr.  per  Gbier,  J.,  must  be  under- 
stood to  refer  to  the  effect  of  a  recovery.  The  plaintiff  must  show 
property  in  himself:  5  Binn.  899;  4  Bawle  253;  6  Watts  803; 
8  Wh.  398.  The  plea  of  property  does  not  even  admit  the 
caption :  ffilbert  on  Rep,  127-8 ;  but  throws  the  whole  burden  on 
the  plaintiff:  6  Ear.  ^  John.  469 ;  Oilh.  on  Rep.  227.  If  giving 
the  bond  changes  the  property,  the  contest  afterwards  would  be 
useless.  Where  delivered  to  the  plaintiff  and  he  recovers,  it  is 
only  for  the  detention  and  costs ;  if  found  for  defendant,  it  is  pro 
retomo  habendo ;  if  for  the  value  of  the  property,  it  would  be 
reversed:  5  Ser.  ^  R.  132;  8  Watts  277;  8  Barr  13;  3  Watts 
223. 

Parshally  for  defendant  in  error,  cited  1  Cfh.  PI.  635 ;  8  Barr 
13,  21 ;  Wallace  Jr.  827 ;  12  Hast  644 ;  1  Saund.  436 ;  4  Hast 
202. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — Replevin,  in  its  inception,  is  a  mixed  action.  It 
is  a  demand  for  the  thing  itself,  and  abo  for  damages  for  the 
taking  and  detention.  The  defendant  has  his  election  to  deliver 
the  property  on  the  writ,  when  the  sheriff  calls  for  it,  or  to  retain 
it  on  giving  security.  If  the  property  be  delivered  to  the  plaintiff, 
the  defendant  is  answerable  in  damages  for  the  taking  and  deten- 
tion up  to  the  time  of  delivery.  If  the  property  be  retained,  he 
is  answerable,  in  addition,  for  the  full  value.  In  either  case,  the 
action  thenceforth  proceeds  for  damages  alone.  The  property 
itself  can  in  no  event  be  recovered  at  law  from  the  defendant; 
nor  can  he  tender  it,  afterwards,  in  discharge  of  the  action,  or 
even  in  satisfaction  pro  tant-o  of  the  damages  claimed.  That  part 
of  the  bond  usually  given  by  the  defendant  which  provides  for  a 
return  of  the  property  is  a  nullity :  Chaffee  v.  Sangston,  10  Watts 
265 ;  Moore  v.  Shenk,  8  Barr  18. 
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Nothing  but  money  can  be  recovered  in  an  action  on  the  de- 
fendant's property-bond.  Where  the  property  is  retained  by  the 
defendant,  the  pliontiff  in  repleyin  must  declare  that  the  defendant 
yet  hath  and  detaineth  the  goods,  and  he  shall  have  judgment  to 
recover  all  in  damoffeSy  as  well  the  valtie  of  the  goods  as  damages 
for  the  taking  of  them :  Fitz.  N.  B.  159-60 ;  Chaffee  v.  Sangston, 
10  WaU9  267.  The  action  for  the  value  in  damage$  b  inconsis- 
tent with  a  claim  for  the  return  of  the  property  in  specie.  Such 
an  action  can  only  be  sustained  upon  the  ground  that  the  property 
has  been  converted  to  the  use  of  the  defendant  YThere  there  is 
a  right,  there  is  usually  a  remedy.  But,  clearly,  after  the  pro- 
perty is  retained  by  the  defendant  on  the  claim  of  ownership,  and 
security  given  to  the  sheriff,  there  is  no  remedy  at  law  by  which 
the  plaintiff  in  replevin  can  repossess  himself  of  it.  If  lus  right 
exists,  it  presents  the  unusual  spectacle  of  a  right  without  a  remedy 
to  enforce  it.  It  is  idle  to  talk  of  such  a  right.  If  not  recognised 
and  enforced  at  law,  it  is  the  same  as  if  it  had  no  existence.  This 
is  the  practical  view  of  the  subject.  The  law  deals  with  the  sub- 
stance and  not  with  the  shadow.  It  is  true  that  if  the  defendant 
claims  only  a  special  property,  the  plaintiff  may  have  a  new  writ 
when  the  special  property  of  the  defendant  is  determined.  But 
if  he  sets  up  a  false  claim  to  a  special  property,  the  result  is  the 
same  as  a  false  claim  to  the  property  generally.  In  either  case 
the  plaintiff's  right  to  the  property  itseu  is  turned  into  a  choBe  in 
action — a  right  to  the  value  in  damages.  It  follows  necessarily 
from  these  principles,  that  if  the  defendant  refuses  to  deliver  the 
property,  and  the  plaintiff  proceeds  for  damages,  the  right  of  the 
latter  to  the  property  itself  is  absolutely  gone.  Even  the  right 
of  recaption  is  determined  by  the  election  of  the  remedy  by  action. 
This  result  is  produced  by  the  election  of  the  parties  themselves : 
Taylor  v.  The  Royal  Saxton,  1  Wallaee  Jr.  327. 

As  Whoollery  had  no  property  in  the  animals  at  the  time  Fisher 
caused  them  to  be  levied  on  by  virtue  of  the  execution  in  his  favour, 
the  sale  by  the  officer  gave  the  latter  no  better  right  than  he  had 
before.  Such  a  defence  was  no  answer  to  the  wrongful  acts  by 
which  the  plaintiff  had  previously  been  deprived  of  his  property. 
Judgment  was,  therefore,  properly  entered  on  the  special  verdict 
in  favour  of  the  plaintiff  for  the  value  of  the  property  and  damages 
for  the  detention. 

Judgment  affirmed. 
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Lidependent  of  special  kgislaticm,  the  Bistrkst  Oonrt  htm  pOwer  to  adopt  a 
rale  requiring  affidaTits  of  defenoe. 

When  a  reoord  is  admitted  to  be  filed,  and  the  paper-book  gives  no  exem- 
plification of  ity  this  Court  will  presume  it  to  be  filed  according  to  the  rule  of 
court 

It  is  not  neoeseat^  to^te  isi  eopy  of  the  note  on  whieh  a  fbrmgn  judsment  ihm 
founded;  the  note  was  extinguished  by  the  judj^ment  The  ease  of  MoCleary 
V.  Faber  does  not  require  that  a  copy  of  the  original  cause  of  action  shall  be 
filed,  after  it  has  been  extinguished  by  a  judgment. 

The  plaintiff  has  a  right  to  pursue  his  remedy  in  New  York  and  here  at  the 
same  time,  until  he  obtains  satisfaction. 

In  taking  defence  to  an  action  of  debt  on  a  foraen  judeoMnt,  defendant  ia 
bound,  when  required  by  the  rule  of  court,  to  fik  a  siulcient  affidavit  of 
defence. 

Error  to  the  District  Conrt  of  Allegheny  county. 

The  questions  in  this  case  were,  whether  the  plaintiff  beloW  was 
entitled  to  judgment  in  an  action  of  debt,  brought  upon  a  foreign 
judgment,  where  the  defendant  had  failed  to  file  a  sufficient  affi- 
davit of  defence,  and  where  another  suit  was  pending  for  the 
same  cause  of  action  in  the  state  of  New  York. 

The  plaintiff  below  filed  a  transcript  of  a  record  from  the  Su- 
preme Court  of  the  state  of  New  York,  in  which  he  had  obtained 
judgment  a^inst  the  defendant  and  others  for  92459.96.  The 
defendant  alone  was  summoned,  and  the  dummons  returned  N.  E. 
I.  as  to  the  others.  The  defendant  filed  an  affidavit  of  defence, 
and  also  a  supplemental  affidavit,  which  the  District  Court  held 
insufficient,  and  gave  judgment  for  the  plaintiff  for  the  amount  of 
the  claim  and  interest. 

The  defendant  below  took  a  writ  of  error,  and  assigned  the  fol- 
lowing errors : — 

1.  The  plaintiff  is  not  entitled  to  judgment  for  want  of  an  affi- 
davit of  defence  in  an  action  of  debt,  on  a  judgment  in  another 
state,  upon  filing  a  copy  of  the  record. 

2.  The  copy  ot  the  record  filed  contains  no  copy  of  the  note,  or 
instrument  of  writing,  and  book  entries,  or  statement  oi*  specifica- 
tion of  the  claim  on  which  the  action  was  brought  in  the  state  of 
New  Tork. 

8.  The  plaintiff  did  not  file  with  his  prceeipe  for  the  summons, 
in  the  office  of  the  prothonotary,  a  copy  of  the  instrument  of 
writing  and  book  entries,  or  a  statement  or  specification  of  the 
claim,  as  required  by  the  rule  of  Court  to  entitle  him  to  judgment 
for  want  of  an  affidavit  of  defence. 

4.  There  is  another  suit  pending  for  the  same  cause  of  action 
in  the  state  of  New  York,  that  was  commenced  prior  to  this  action. 
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Sepiupi  and  SweUaer^  for  plaintiff  in  error. — The  action 
brought  in  the  state  of  New  York  was  to  recover  the  value  of 
goods  sold  and  delivered,  and  the  amount  of  a  promissory  note 
afterwards  given  in  payment  thereof.  The  record  shows  no  spe- 
cification of  the  goods  or  copy  of  the  note.  In  McLeary  v.  Faber, 
6  Barr  476,  it  is  held,  that  the  instrument  on  which  the  foreign 
judgment  is  founded,  when  itself  within  the  Act,  a  copy  of  which 
was  then  filed^  was  within  the  Act  allowing  judgment  to  be  entered 
for  want  of  an  affidavit  of  defence,  but  not  otherwise :  see  Reed 
V.  Reed,  Traubat  ^  Haley  885,  in  the  District  Court  of  Philadel- 
phia,  where  it  is  held  that  the  plaintitf  is  not  entitled  to  judgment 
on  filing  A  record  without  such  affidavit.  But  when  the  record 
filed  shows  a  copy  of  such  instrument  as  the  foundation  of  the 
judgment,  which,  if  filed  alone,  would  entitle  plaintiff  to  judgment 
without  such  affidavit,  then  judgment  'will  be  given,  if  such  affi- 
davit be  not  made :  so  also  Walker  v.  Delaware  Insurance  Com- 
pany, Lynch  v.  Boyers,  and  Carter  v.  Winner,  1  T.  ^  H.  by  Wh. 
834--6.     The  record  in  this  case  was  therefore  not  within  the  Act. 

The  rule  of  the  District  Court  requires  a  copy  of  the  instru- 
ment, book  entries,  record,  or  claim,  &c.,  on  which  action  has  been 
brought,  to  be  filed  with  the  prcecipe  for  the  writ.  No  such  copy 
was  filed  in  this  case.  It  must  appear  from  the  record  that  the 
instrument  on  which  the  judgment  was  founded  comes  within  the 
Act.  The  supplemental  affidavit  shows  that  after  judgment  the 
plaintiff  brought  suit  in  New  York  to  reach  a  specific  fund,  appli- 
cable, as  he  says,  to  the  payment  of  his  debt ;  and  the  Court 
restrained  the  reoeiver  from  (Usposing  of  it  till  that  issue  is  deter- 
mined. This  subsequent  proceeding  looks  up  money  and  effects 
of  the  defenduit  many  times  the  amount  of  the  judgment ;  and 
the  plaintiff,  having  elected  to  seek  satisfaction  by  this  subse- 
quent proceeding,  cannot  bring  another  action  here ;  a  plaintiff, 
suing  in  equity,  and  in  a  foreign  court  of  law,  shall  be  put  to  his 
election:  Bao.  Abr.  818;  Peiters  v.  Thompson,  1  Cooper  294;  1 
Vesey  ^  jB.  881 ;  8  Vasey  ^B.9;  19  Ves.  277.  Plaintiff  having 
detennined  his  election,  he  shall  not  bring  another  action  of  a 
different  stamp  before  discontinuance :  Pitt's  Appeal,  5  Barr  500 ; 
Harker  v.  Whittaker,  SWatta  476 ;  'Share  v.  Anderson,  7  Ser.  ^  B. 
63.  Can  I  sua  a  bond  in  several  places?  Is 'not  lis  pendens  a 
good  defence  ?    1  Cooper  294. 

Shannon^  for  defendant  in  error,  cited  6  Barr  477 ;  Winner  v. 
Carter,  Wh.  IHg^i  Practicey  §  20.  Judgment  may  be  taken  in  an 
action  of  debt  on  a  foreign  judgment  for  want  of  an  affidavit  of 
defence. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J.— The  rule  of  Court  authorizes  a  judgment  for 
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want  of  an  affidavit  of  defence  in  ^^  all  actions  of  debtj  or  $cire 
facias^*'  "on  judgment^  or  other  record."  The  present  is  an 
action  of  debt  on  a  judgment  recovered  in  New  xork,  and  is 
within  the  rule.  Independent  of  any  special  legislation  on  the 
subject,  the  District  Court  had  the  power  to  adopt  the  rule  in 
question.  It  requires  an  affidavit  of  the  plaintiff  stating  the 
amount  verily  he  believed  to  be  due  from  the  defendant,  and  a 
copy  of  the  "record"  "on  wUch  the  action  has  been  brought," 
to  be  filed  with  the  prcecipe.  It  is  admitted,  in  the  statement  of 
the  case,  presented  by  the  plaintiff  in  error,  that  an  exemplifica- 
tion of  the  record  of  the  judgment  obtained  in  New  York  was 
filed,  and  as  neither  a  copy  of  it,  nor  a  copy  of  the  docket 
entries  in  this  cause  is  given  in  the  paper-book,  the  presumption 
is  that  the  affidavit  and  the  copy  of  the  record  were  filed  according 
to  the  rule  of  Court.  It  was  not  necessary  to  file  a  copy  of  the 
note  on  which  the  judgment  was  obtained  in  New  York.  The 
note  was  extinguished  by  the  judgment.  The  present  action  is 
brought  upon  the  judgment,  not  upon  the  note.  Filing  a  copy  of 
the  latter  would  not  be  a  compliance  with  the  rule. 

The  remarks  of  the  judge  in  delivering  the  opinion  in  McCleary 
V.  Faber,  6  Barr  476,  must  not  be  understood  as  requiring  a  copy 
of  the  original  cause  of  action  to  be  filed,  after  it  has  been  extin- 
guished by  a  judgment,  and  when  the  action  is  brought  upon  the 
judgment. 

!nie  supplemental  affidavit  of  the  defendant  discloses  no  defence. 
The  plaintiff  has  a  ri^ht  to  seek  satisfaction  out  of  the  funds  in 
the  hands  of  the  receiver  in  New  York,  and  to  pursue  his  remedv 
against  the  defendant  in  this  state  at  the  same  time.  The  biU 
in  equity  to  obtain  an  application  of  so  much  of  the  funds  in 
New  York  as  shall  be  sufficient  to  satisfy  the  plaintiff 's  judgment, 
is  not  a  bar  to  proceedings  at  law  in  this  state.  He  may  pursue 
both  remedies  until  he  obtain  satisfaction  from  one  of  them.  He 
is  not  chargeable  with  attaching  the  funds.  He  had  no  agency  in 
placing  them  in  the  hands  of  the  receiver.  That  was  the  act  of 
the  deiendant  himself. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
rule  affirming  the  judgment  for  defects  in  the  paper-book. 

Judgment  affirmed. 
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Eobinson  versus  Snyder. 

Where  a  person  desired  to  purchase  certain  lots,  which  were  owned  by  heirs 
in  undivided  parts,  and  ajzreed  in  writing  and  under  seal,  with  a  third  person, 
to  pay  him  a  fixed  sum  tor  each  of  the  shares,  and  only  a  part  of  the  shares 
were  purchased,  and  convened  directly  to  the  &*8t  party :  It  was  Held, 

Ist.  That  the  plaintiff  might  recover  what  the  defendant  agreed  to  nay  him 
for  those  shares,  which  were  actually  purchased  and  conveyed  to  the  defendant, 
although  the  agreement  contemplated  the  purchase  of  other  shares  which  were 
never  obtained. 

2d.  That  the  sealed  agreement  imported  a  good  consideration ;  and 

3d.  That  the  defendant's  accepting  of  conveyances  for  two  shares,  and  taking 
possession  of  them,  estopped  him  from  asserting  in  an  action  against  him  for 
the  snm  so  agreed  to  be  paid,  the  invalidity  of  the  title  thus  acquired. 

Where  testimony  has  been  heard  without  objection,  it  is  in  the  discretion 
of  the  Ooart  trying  the  cause,  to  strike  it  out,  if  it  should  afterwards  appear 
that  the  witness  was  incompetent,  or  the  testimony  inadmissible;  but  it  will 
only  be  done  where  the  fact  upon  which  the  exclusion  is  based  was  unknown, 
and  could  not  with  ordinary  diligence  have  been  known  to  the  party,  at  the 
time  of  its  admissioiL 

After  the  admission  of  evidence  without  objection  there  can  be  no  bill  of 
exceptions  to  its  admission  nunc  pro  tune^  The  only  way  in  which  it  can  be 
reviewed  in  thb  Court,  is,  in  the  shape  of  a  written  prayer  to  the  Court,  to 
instruct  the  jury  to  exclude  it  from  tneir  consideration,  m  making  up  their 
verdict 

Error  to  the  District  Court  of  Allegheny  county 
The  action  was  debt  brought  upon  the  following  article  of 
agreement : — 

This  agreement  wicnesseth,  that  whereas,  Peter  Jennings  did, 
on  the  22d  day  of  July,  1835,  purchase  from  the  following  heirs 
of  John  Snyder,  Esq.,  deceased,  late  of  Allegheny  county,  yiz. : 
Michael  Siegfried  and  Pog^  his  wife,  late  Peggy  Snyder,  Michael 
Straw  and  Elizabeth  his  wtfe,  late  Elizabeth  Snyder,  Adam  Sny- 
der, and  John  Euhns  and  Michael  Straw,  guardians  of  Jacob 
Snyder,  a  lunatic,  all  their  seventh  parts,  each,  of  two  ten  acre 
lots,  situate  in  the  Reserve  Tract,  opposite  Pittsburgh,  Nos.  242 
and  253 ;  and  whereas,  said  Jennings  did,  on  the  25th  of  July, 
assign  and  declare  the  same  to  be  for  the  use  of  W.  Robinson,  Jr. 
Now  this  agreement  witnesseth,  that  in  addition  to  the  sums  therein 
stipulated  to  be  paid  by  said  Jennings,  the  said  Robinson  agrees 
to  pay  for  each  of  the  shares  so  purchased  and  assigned  by  said  Jen- 
nings, as  aforesaid,  to  Jacob  Snyder,  of  Ross  township,  the  sum 
of  9428.50  each,  and  also  $428.50  for  the  share  purchased  by 
said  Robinson  from  John  Snyder,  of  Ross  township ;  the  said  pay- 
ments to  be  paid  on  the  execution  of  the  proper  deeds  and  convey^ 
ances  for  the  said  shares. 

Witness  my  hand  and  seal,  this  28th  July,  1835. 

William  Robinson,  Jr.  [l.  s.] 
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The  plaintiff  alleged  a  conveyance  of  the  interest  of  two  of 
the  heirs  of  John  Snyder,  deceased,  and  that  the  plaintiff  went 
with  the  person  who  made  the  purchase  and  assisted  in  the  nego- 
tiations. The  plaintiff  read  the  deposition  of  Peter  Jennings, 
except  the  following  clauses  in  the  cross-examination: — "The 
basis  of  the  agreement  ^written  article)  was  that  there  should  be 
given  a  good  title  to  this  property  by  them.  Mr.  Robinson  told 
me,  and  so  did  Mr.  Bradford,  that  the  title  was  bad." 

"  Mr.  Bradford  said  I  ought  to  have  got  a  warrantee  deed  men- 
tioned in  the  agreement,  instead  of  an  agreement  to  sell  all  the 
right,  title,  interest,  and  claim,  and  that  that  would  have  put  an 
end  to  the  matter." 

The  defendant  in  presenting  his  case  proposed  to  read  those 
omitted  parts — the  plaintiff's  counsel  objected,  because  they  were 
the  declarations  of  defendant,  hearsay,  and  the  contents  of  written 
agreements,  &c.  The  Court  sustained  the  objections,  and  defend- 
ant's counsel  excepted  and  asked  the  Court  to  rule  out  all  of  the 
examination  in  chief,  and  particularly  so  much  as  refers  to  the 
same  or  either  of  the  written  agreements. 

This  the  Court  also  refused,  and  the  defendant's  counsel  excepted. 

Fifty-second  Rule  of  the  Bistrict  Court  of  Allegheny  county : — 
"  No  objection  to  any  deposition  shall  be  allowed  on  the  trial  of 
the  cause  in  which  it  has  been  taken,  except  that  the  witness  is 
incompetent.  All  objections  shall  be  made  by  filing  exceptions 
within  ten  days  after  notice  of  the  filing  of  the  depositions,  or 
receiving  a  copy  thereof,  which  exceptions  shall  be  heard  in  the 
usual  course  of  the  argument  list.  But  parts  rejected  on  excep- 
tions as  evidence  in  chief  may  be  heard,  if  proper,  as  rebutting 
evidence.  Riile  62  so  far  as  hereby  altered  is  repealed."  Jan. 
8d,  1848. 

The  following  points  were  submitted  by  the  counsel  of  the 
defendant. 

1.  That  the  agreement  on  the  part  of  Robinson  is,  on  its  face, 
a  mere  nudum  pactum^  no  consideration  being  stated  therein  as 
moving  from  the  plaintiff,  and  no  obligation  whatever  being  im« 
posed  upon  him  thereby. 

2.  That  the  evidence  shows  no  actual  services  rendered  by  the 
plaintiff  upon  the  basis  thereof,  and  so  no  claim  to  a  recovery. 

3.  That  to  entitle  the  plaintiff  to  recover,  upon  the  footing  of 
the  deed  eoceonted  by  John,  in  pursuance  of  a  previous  sale  to 
Robinson,  the  plaintiff  must  have  shown  some  service  as  a  con^ 
sideration. 

4.  That  as  to  the  conveyance  of  Adam,  made  Upwards  of  eight 
years  afterwards,  and  after  he  had  previously  sold  to  Patterson, 
there  could  be  no  recovery  in  the  absence  of  evidence  that  it  was 
procured  by  the  plaintiff,  or  through  his  instrumentality. 

5.  That  if  the  agreement  was  abandoned  on  account  of  a  defect 
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in  the  title,  real  or  supposed,  there  can  be  no  reooyery  ondei  it, 
and  the  subsequent  convejances  to  Patterson,  connected  with  the 
lapse  of  nearly  twenty  years,  without  any  ckim  shown  under  it, 
maj  be  taken  as  eyidence  of  such  abandonment. 

o.  That  the  agreement  is  an  entirety,  and  there  could  be  no 
recovery  upon  a  partial  performance,  and  that  the  execution  ci 
one  or  two  deeds  out  of  the  five  referred  to,  without  any  evidence 
of  the  services  or  agency  of  the  plaintiff  therein,  would  not  entitle 
him  to  recover  pro  tanto. 

7.  That  the  agreement  to.  pay  on  the  execution  of  the  prjqper 
deeds  and  conveyances,  importea  a  good  title  in  each  of  the  heirs 
enumerated,  to  one  undivided  seventh  part  of  the  property  in 
question. 

8.  That  the  title  riiown  to  Ann  Seabold,  a  married  woman,  to 
<me  undivided  third  part  of  the  whole  of  the  said  property,  in  her 
own  right,  is  to  be  considered  an  outstanding  tide  to  that  extent 
in  the  absence  of  evidence  that  she  had  ever  become  diseoperty 
and  is  to  be  regurded  as  of  the  p^iod  when  the  e<mtraet  was  to 
be  performed. 

The  Court  charged  the  jury  as  follows : — ^^  Thait  the  plaintiff^ 
under  the  agreement  of  the  28th  of  July,  1835,  was  not  entitled 
to  recover  for  any  of  the  shares  for  which  he  had  not  shown  con- 
veyances to  the  defendant :— That  having  shown  conveyanees  fr<»n 
J(dm  and  Adam  Snyder  (two  of  the  parties  mentioned  in  the  agree- 
ment), the  plaintiff  was  entitled  to  recover  the  amount  agre^  to 
be  paid  to  him  by  the  defendant  for  each  of  said  shares;  notwith- 
standing he  had  failed  to  show  c<Hiveyances  for  the  shares  of  the 
other  parties  menticmed  in  the  agreement : — ^That  the  agreement 
hemg  sealed  with  the  seal  of  the  defendant,  imported  a  considera- 
tion and  was  binding  on  him :  Yard  t;.  Patton,  1  Harris  278. 
That  having  accq>ted  conveyances  from  John  and  Adam  Siqrder, 
and  having  been;  shown  to  be  in  possessitm.  of  the  property,  the 
defendant  could  not  set  up  the  alleged  defect  in  the  title  of  John 
Snyder  under  the  deed  (^  Meiley  asa  others,  to  defeat  this  action : 
— That  there  was  no  evidence  that  the  agreement,  as  it  respecta 
the  shares  of  John  and  Adam  Snydeir,  was  abandoned  by  the 
plaitttiff ;  nor  was  there  any  evidence  of  a  canveyance  by  Adam 
Snyder  of  his  interests  in  said  lots  to  Thomas  H.  Patterson." 

U?he  Court  refused  to  charge,  as  requeeted  by  the  plaintiff's 
eoansel,  in  the  pomts  submitt^  by  them. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $500. 

The  first  assignment-  of  error  was  to  the  rejection  of  the  ^Mtft8 
of  the  crosa-examination  of  the  deposition  of  Peter  Jennings, 
without  having  set  forth  the  testimony  <^ere4  in  the  specification 
of  error. 
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The  Becond  was  to  the  refusal  of  the  Conrt  to  ruh  out  the  exami- 
nation in  chief  of  Jennings. 

The  next  eight  assignments  of  error  were  to  the  refusal  of  the 
Court  to  answer  the  defendant's  several  points  as  requested ;  but 
neither  the  points  nor  answers  were  set  forth  in  the  specifications 
of  error. 

G[!he  case  was  submitted  on  the  paper-books  and  printed  argu- 
ments, by 

T.  WilliamSj  for  plaintiff  in  error. 

G.  P.  HamUion^  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — The  defendant  having  a  mind  to  purchase  certain 
lots,  which  were  owned  by  heirs  in  undivided  parts  of  one-seventh, 
agreed  in  writing  and  under  seal  with  the  plaintiff  that  he  would 
pay  him  a  fixed  sum  for  each  of  the  shares.  Some,  but  not  all, 
of  the  shares  mentioned  in  the  agreement  were  purchased  by  the 
plaintiff,  and  the  conveyances  or  agreements  showing  the  purchase 
were  made  directly  to  the  defendant. 

The  Court  below  charged :  1.  That  the  plaintiff  might  recover 
what  the  defendant  agreed  to  pay  him  for  those  shares  which  were 
actually  purchased  and  conveyed,  although  the  agreement  contem- 
plated the  purchase  of  other  shares  which  were  never  obtained ; 
2.  That  the  sealed  agreement  imported  a  good  consideration ;  8. 
That  the  defendant's  acceptance  of  conveyances  of  the  two  shares 
which  he  got,  and  taking  possession  of  the  property,  estopped  him 
from  asserting  in  this  action  the  invalidity  of  the  title  thus  ac- 
quired. 

We  believe  this  to  be  ver^  sound  law,  and  the  defendant's 
counsel  seems  to  have  been  of  the  same  opinion ;  for,  although  he 
made  an  ingenious  argument  in  opposition  to  it,  he  did  not  think 
it  worth  while  to  make  a  single  regular  assignment  of  error  to  any 
part  of  the  charge. 

A  deposition  was  offered,  and  a  part  of  it  read.  In  the  history 
of  the  case  we  have  two  bills  of  exception  which  do  not  contain 
the  deposition,  and  in  the  appendix  we  have  this  deposition  without 
%vcj  exception.  We  are  left  to  conjecture,  as  we  best  can,  how 
the  evidence  was  dealt  with  on  the  trial.  It  is  probable  that  so 
much  of  the  deposition  referred  to  as  suited  the  plaintiff,  was  read 
by  Mm  without  objection ;  and  that,  upon  defendant  offeringto 
read  the  rest  of  it,  the  privilege  of  doing  so  was  refused.  The 
ground  on  which  this  decision  of  the  Court  went  was  very  clear 
and  correct.  The  part  of  the  deposition  which  was  not  read  by 
the  plaintiff,  and  which  the  defendant  wanted  to  read  on  his  side, 
was  in  part  hearsay,  and  in  part  declarations  of  the  defendant 
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himself;  and  what  is  worse,  this  hearsay  and  these  declarations 
were  offered  for  the  purpose  of  proving  the  contents  of  written 
papers,  not  alleged  to  be  lost.  Certainly  the  rejection  of  such  an 
offer  is  no  reason  why  the  iudgment  should  be  reversed.  But  after 
this  the  defendant  demanded  that  the  other  part  of  the  deposition, 
previously  read  by  the  plaintiff,  should  be  ruled  out.  We  suppose 
this  to  mean  that  the  judge  was  requested  to  withdraw  the  whole 
deposition  from  the  jury,  and  instruct  them  to  give  no  attention  to 
anything  contained  in  it.  There  was  no  error  in  refusing  this* 
A  judge  may,  in  his  discretion,  strike  out  evidence  after  it  has 
gone  to  the  jury,  without  opposition.  But  it  is  not  his  duty  to  do 
BO,  except  in  cases  where  the  ground  of  objection  was  unknown  to 
the  adverse  party  at  the  time  he  consented  to  it,  and  where  it  is 
plain  that  his  ignorance  was  not  wilful ;  for  if  he  could  have  seen 
its  incompetency  by  the  exertion  of  due  diligence,  it  is  the  same 
as  if  he  did  see  it.  For  instance,  the  testimony  of  a  witness, 
whose  interest  in  the  cause  is  ascertained  after  he  has  been  fully 
heard,  may  be  stricken  out,  if  the  party  demanding  its  exclusion 
can  show  that  the  fact  which  made  him  incompetent  was  a  secret, 
which  ordinary  inquiry  would  not  have  discovered.  But  even  in 
such  a  case  there  can  be  no  exception  nunc  pro  tunc.  If  the 
Court  refuses  to  do  what  is  right  and  legal,  the  party  endangered 
by  the  error  can  get  it  on  the  record  in  a  reviewable  shape  only 
by  a  written  prayer  for  instructions  in  the  charge.  In  this  case, 
however,  the  defendant  could  see  the  objection  when  he  allowed 
the  evidence  to  be  read,  asplainly  as  when  he  afterwards  requested 
it  to  be  "  ruled  otU."  His  time  for  making  the  objection  had 
passed ;  and,  besides,  we  are  inclined  to  think  it  would  not  have 
been  available  if  made  at  any  time. 
The  substance  of  the  whole  case  is :  1.  That  the  errors  com- 

SJained  of  in  the  charge  are  irreg&larly  assigned,  and  not  well 
bunded  in  law;  2.  That  the  objection  to  the  rejection  of  the 
defendant's  evidence  is  not  sustainable,  because  that  evidence  was 
clearly  incompetent ;  8.  That,  whether  the  evidence  received  on 
part  of  the  plaintiff  be  legal  or  not,  it  was  heard  without  objec- 
tion, and  the  Court  was  not  asked  to  say  anything  about  it  in  the 
eharge.  ^ 

Judgment  affirmed. 
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Nesbit  versus  Burry. 

Where  the  parties  in  a  sale  of  cattle,  agreed  upon  the  terms  of  sale*  and 
the  mode  of  ascertaining  the  weight,  but  the  stipulated  means  of  weighing 
failed,  and  the  Tender  refused  to  adopt  other  means,  or  to  carry  out  the  con- 
tract at  all ;  each  refusal  would  not  Test  iSttB  pro|>ert^  in  the  yendee. 

Nor  does  the  paymtot  of  a  part  of  the  price  aid  in  Testing  the  title  in  die 
Tendee,  where  the  quantity  is  to  be  ascertained,  and  there  is  no  actual  deUrery. 

Under  such  circumstances,  the  contract  is  essentially  executory,  and  the 
remedy  of  the  Tendee  is  an  action  for  damages,  for  the  refusal  to  perform 
according  to  its  terms. 

Error  to  the  Common  V\q9A  oi  Lawrence  county. 

Replevin  for  a  jdce  of  oxen.  Burry  agreed  with  Nesbit  to 
purchase  the  oxen  in  dispute  9k%  3  cents  per  pound,  live  weight, 
aud  that  the  weight  should  he  ascertained  by  the  scales  at  ^^  Mt. 
Jackson."  Burry  paid  $10  as  earnest  on  the  bargain.  When  the 
cattle  were  taken  to  Mt.  Jackson,  the  scales  were  out  of  repimr, 
and  the  weight  could  not  be  ascertained  by  them.  Burry  o&i»ed 
to  have  the  weight  ascertained  in  some  other  way,  and  also  to  pay 
the  balance  of  the  price ;  Nesbit  refused,  and  drove  the  cattle 
borne,  and  Burry  brought  replevin. 

The  principal  question  in  the  case  was,  whether,  under  the  cur- 
cumstances,  there  was  such  a  change  of  property  in  the  oxen  as  to 
enable  Burry  to  maintain  replevin. 

The  Jury,  under  the  charge  of  the  Court,  Aqnew,  P.,  found  for 
the  plaintiff;  and  the  instructions  of  the  Court  were  the  subject 
of  the  errors  assigned. 

Plaintiff's  8d  point :  "  That  if  the  jury  believe  by  the  terms 
of  the  contract  the  price  of  the  oxen  was  $3  per  cwt.,  and  |10 
thereof  paid  at  the  time,  and  they  were  to  be  delivered  on  the 

day  of ^  in  Mt.  Jackson,  and  were  so  tendered  to  Burry't 

agent,  Poak,  who  agreed  to  receive  them,  offered  to  pay  Kesbit 
the  price  or  balance  due,  and  Nesbit  at  the  time  agreed  wi&  said 
agent  to  take  them  home  again,  and  feed  and  keep  them  at  the 
rSsk  of  Burry,  and  at  his  expense,  it  is  in  law  a  delivery  diereoi^ 
and  Nesbit  became  the  bailee  of  Burry ;  and  upon  his  refusal  ta 
deliver,  the  plaintiff  may  sustain  this  action." 

Answer:  ^^Answerea  in  the  aflSrmative,  if  the  facts  be  as 
stated." 

Specification  of  errors :  1st.  The  Court  erred  in  that  part  of 
their  charge  which  was  in  these  words :  ^^  If  the  jury  believe,  upon 
the  testimony  of  John  Poak,  and  other  testimony  in  the  cause, 
that  the  price  of  the  oxen  could  not  be  ascertained,  because  of  the 
condition  of  the  scales  at  Mt.  Jackson,  and  in  consec|uence  of  this 
that  Nesbit  agreed  to  take  the  cattle  home  at  the  nsk  of  Burry, 
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aad  to  be  paid  bv  Burnr  for  their  keeping,  it  would  be  a  delivery, 
and  entitle  the  plaintiff  to  recover." 

2d.  The  Coart  erred  in  that  part  of  their  charge  which  was  in 
these  words :  ^'  But  if,  after  it  was  found  that  the  weight  could  not 
be  ascerti^ned,  Neebit,  instead  of  taking  steps  to  await  till  the 
contract  could  be  carried  out,  or  until  the  weight  could  be  ascer- 
tained by  the  proposed  means,  when  the  scales  should  be  repaired, 
or  by  some  other  mode  cons^ted  to  by  the  parties,  undertook  to 
rescind  the  contract,  and  refused  to  carry  it  out,  while  Burry  was 
insisting  on  its  fulfilment,  and  offering  to  perform  on  his  part, 
Nesbit  having  received  part  payment^  the  ri^t  of  property  would 
vest  in  law  in  plaintiff,  and  the  plaintiff  be  entitled  to  recover  its 
possession." 

3d.  The  Court  erred  in  their  answer  to  the  plaintiff's  third 
point. 

Stewart  and  Johmtan^  for  plaintiff  in  error. — 1st  error :  That 
the  refusal  of  Nesbit,  after  the  weight  could  not  be  ascertained,  to 
keep  them  for  Bury,  would  not  be  equivalent  to  delivery.  He 
should  have  paid  or  tendered  the  full  price :  2  BL  Com.  448 ;  Oh. 
m  Cent.  442-3;  Id.  875. 

2d.  While  anything  remains  to  be  done  to  ascertain  the  price, 
theproperty  remains  in  the  vendor :  6  Harris  93 ;  7  Barr  263 ; 
6Ty.  ^  Ser.  867.  Earnest  merely  binds  the  bargain :  2  BL  Cofn. 
447  n.;  Story  on  Sales,  §  274;  8  TT.  ^  Ser.  14.  Time  was  of 
the  essence  here :  6  Harris  98 ;  Z  W.  ^  Ser.  14. 

8d.  There  was  error  in  instructing  the  jury  that  the  action  could 
be  maintained  without  a  tender  of  the  price. 

MeGuffin^  contrdr. — ^All  the  circumstances  in  the  case  were 
equivalent  to  an  actual  delivery,  and  vested  the  property  and 
right  of  possession  in  Burry.  If  the  cattle  had  died,  it  would 
have  been  his  loss:  6  JEast  614;  11  Hast  217;  1  Taunt.  457;  4 
Greenleafy  817 ;  8  John.  899 ;  1  Camp.  452. 

2d  error.  Nesbit  refused  to  wait  till  the  scales  could  be  repaired 
or  adopt  any  odier  mode ;  his  refosal  was  in  law  a  performance : 
8  W.  I  Ser.  14. 

8d  error.  The  assignment  of  error  is  not  according  to  the  rule 
of  Court. 

The  question  was  submitted  to  the  jury.  Keebit  became  bailee 
for  Burry :  8  Bl.  Oom.  447-8-9 ;  Com.  on  Con.  78-9-80 ;  Ch.  on 
Oon.  737;  1  Harris  146;  10  Harris  460;  2  Pick.  156;  Poih. 
m  Ob.  47-8;  2  Fa.  Mep.  454;  2  Pick.  48a;  Oh.  an  Oon.  788; 
Wagonblaat  t;.  McKean,  1  JEast  208;  Oh.  on  Oon.  215,  818;  8 
Ser.  ^  M.  518;  6  Bae.  M.  682,  706;  10  Harris  170. 

The  opinioQ  of  the  Court  was  delivered  by 
Vol.  I.— 27 
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LowRiB,  J. — There  was  error  in  the  instmction  that,  after  the 
parties  had  agreed  upon  the  terms  of  sale,  and  the  mode  of  ascer- 
taining the  weight,  and  part  of  the  price  had  been  paid,  and  when 
the  agreed  means  of  weighing  had  failed,  the  refusal  of  the  Tender 
to  adopt  other  means  or  to  carry  ont  the  contract  at  all,  vested 
the  property  in  the  vendee.  The  weighing  being  necessary  to  a 
perfect  sale  where  there  is  no  delivery,  is  not  dispensed  with  bj 
an  unsuccessful  attempt  to  weigh,  or  by  a  refusal  to  try  a  better 
mode  of  doing  it.  These  matters  left  the  parties  as  they  stood 
before,  and  the  title  remained  in  the  vendor.  Nor  does  earnest  or 
part  payment  aid  in  vesting  the  title  where  the  quantity  is  yet  to 
be  ascertained,  and  there  is  no  delivery.  Unaer  such  circum- 
stances the  contract  is  essentially  executory,  and  the  part  payment 
only  shows  a  concluded  and  binding  agreement.  Taking  the  facts 
as  above  stated,  the  sale  remained  imperfect  and  executory,  and 
the  vendor  might  refuse  performance  subject  to  the  vendee's  right 
to  damages  for  the  breacn.  The  other  instructions  are  correct. 
Judgment  reversed  and  a  new  trial  awarded. 


Brown  versics  Brooks. 

In  an  action  npon  a  guarantee,  where  a  judgment  was  recovered  aeainst  the 
principal  debtor,  and  an  execution  issaed  and  returned  *'nuUa  bona,  the  pro- 
ceedings are  primd  facie  eyidence  of  the  insolvency  of  such  principal. 

The  question  whether  due  diligence  has  been  need  bv  the  creditor  against 
the  principal,  is  a  question  of  fact  for  the  jury ;  and  if  it  depends  upon  whether 
the  debtor  had  any  personal  estate,  the  existence  of  the  fact  is  for  the  jury, 
its  leeal  effect  is  to  be  determined  by  the  Court. 

If  tiie  words  used  in  a  contract  be  techniccU,  or  local,  or  generic,  or  indefinife, 
or  equivocal,  on  the  face  of  the  instrument,  or  made  so  by  proof  of  extrinsic 
circumstances,  parol  evidence  is  admissible  to  explain  their  meaning  by 

This  Court  will  not  notice  assignments  of  error,  unless  they  are  made  in 
conformity  with  the  rules  of  Court 

Errob  to  the  Common  Pleas  of  Jeffenon  county. 
On  the  4th  of  August,  1849,  Brown,  the  plaintiff  in  error, 
made  a  contract  with  Jacob  Strader  to  deliver  mm  certain  lumber 
the  next  spring.  On  the  Ist  of  December,  1849,  Brown  assij^ed 
this  agreement  to  Brooks,  and  guarantied  the  payment  of  the 
same.  The  lumber  was  not  delivered.  Suit  was  Drought  i^iaat 
Strader,  and  judraient  recovered  against  him,  and  an  execution 
issued  upon  which  his  real  estate  was  levied  and  sold,  but  the 
proceeds  were  absorbed  by  prior  liens.  An  aliat  fi.  fa.  was 
issued  before  ike  commencement  of  this  suit,  and  returned  nutta 
5ona. 
The  Court  (MoCalmokt,  P.)  instructed  the  jury  that,  "if 
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tEere  wacr  no  personal  property  from  which  the  monej  could  he 
made  after  the  rendition  of  the  judgment  when  the  execution 
was  issued,  We  instruet  you  that  due  diligence  was  used  in  the 
prosecution  of  the  claim.  If  there  was  personal  property  when 
tiie  execution  issued  which  could  have  been  applied  to  that  claim 
to  satisfy  it,  then  it  would  not  have  been  using  due  diligence  to 
levy  (Hi  real  estate/' 

Jenks  and  Andrews,  for  plaintiff  in  error. 

The  opinion  of  the  Oourt  was  delivered  by 

Lbwis,  C.  J. — Only  one  of  the  thirteen  assignments  of  errw 
contains  tiie  specification  required  by  the  7th  and  8th  rules, 
adopted  on  the  6th  September,  1862,  and  published  in  6  Sarri$ 
677.  ^^  When  the  error  assigned  is  to  the  charge  of  the  Court, 
the  part  of  the  charge  referred  to  must  be  quot^  Midem  verbis 
in  the  specification ;"  and,  ^^  when  the  error  assigned  is  to  the  ad- 
mission or  rejection  of  evidence,  the  specification  must  quote  the 
full  substance  of  the  bill  of  exception,  or  copy  the  bill  in  imme- 
diate connexion  with  the  specifcation.'*  ^^Any  assignment  of 
error  not  according  to  these  rules  will  be  held  the  same  as  none." 
Under  these  rules  it  has  repeatedly  been  held  that  when  the  error 
assigned  is  to  the  answer  to  a  point,  the  point  and  the  answer 
complained  of  must  be  quoted  in  the  speetficatMn.  An  assign- 
ment which  merely  declares  that  "the  Cfourt  erred  in  not  answer- 
ing the  party^s  point  a»  ptU"  or  "  erred  in  answering"  it,  is  not 
a  compliance  with  the  nue.  The  ten  first  assignments  are  defec- 
tive in  the  particulars  last  mentioned,  and  the  I2th  and  13th,  re- 
lating to  the  admission  of  evidence,  contain  neither  the  copy  nor 
the  substance  of  the  bills  oi^  exceptions  on  which  they  jpurport  to 
be  founded.  We  have  looked  in  vain  over  the  whole  evidence  fcnr 
them,  and  have  not  been  able  to  find  them.  The  onl^r  specifica- 
tion within  the  rule  is  the  11th,  and  we  proceed  to  notice  it. 

The  action  is  upon  a  guaranty  of  tiie  claim  which  Brown  had 
against  Strader,  under  an  agreement  of  the  4tii  of  August,  1849, 
by  which  the  latter  was  bound  to  deliver  three  17  indi  rafts,  at 
the  mouth  of  Mahoning  Creek,  by  the  first  freshet  in  the  next 
spring,  in  good  order,  considered  1000  feet  in  each  raffc.  The 
evidence  shows  that  the  spring  freshet  referred  to,  occurred 
about  the  last  of  February,  or  fost  of  March,  1860.  An  action 
on  the  agreement  was  brought  against  Strader  on  the  20th  March, 
1860,  and  judgment  was  obtain^  on  the  20th  August,  1860.  On 
the  16th  September,  1860,  a  j^./o.  was  issued,  by  virtue  of  which 
a  levy  was  made  on  the  real  estate,  subject  to  a  prior  levy  in 
favour  of  W.  k  B.  McCutcheon  v.  Strader  et  ah  This  levywas 
disposed  of  by  a  sale  on  a  venditioni  exponas  in  favour  of  W.  k 
£•  MoCutcheon,  on  the  10th  December,  1860,  for  a  sum  insuffi- 
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eient  to  reach  the  execution  in  fayonr  of  tk«  present  plainttflb. 
An  alia%fi.fa.  issued  on  the  judgment  of  Brown,  for  the  use  of 
Lewis  and  Jordan,  No.  98,  February,  1853,  which  Was  returned 
nuUa  bona.  This  action  was  brought  on  the  guaranty,  on  the 
28d  July,  1858.  In  view  of  these  facts,  the  Oom-i  instructed  the 
jury  that,  "if  there  was  therefore  no  personal  property  from 
which  the  money  could  be  made,  after  the  rendition  of  the  judg- 
ment, when  the  execution  was  issued,  due  diligence  was  used  in 
the  prosecution  of  the  claim.  If  theri)  was  pefsohal  property 
when  the  execution  was  issued,  which  could  have  been  applied  to 
the  claim  to  satisfy  it,  then  it  would  not  ha^e  be^  using  due  dili- 
jgence  to  levy  on  real  estate.''  We  see  no  error  in  this.  The  tf. 
fa.  was  itoiked  within  a  reasonable  time  after  1^  judgment.  If 
the  guarantor  had  received  notice  of  that  proceeding,  th^  return 
of  the  sheriff  would  hare  been  oonclusiye.  But  as  it  did  not  ap- 
pear that  he  ^as  notified,  the  Court  tery  prc^perly  treated  the 
proceeding  as  merelj  primd  fcuna  evidence,  and  permitted  him  to 
impeach  it  if  he  could.  But  the  jury  have  found  that  there  was 
no  personal  property  which  could  be  resorted  to,  at  the  time  the 
law  required  it  to  be  produced.  The  levy  on  the  real  estate  was 
therefore  obviously  proper ;  and,  as  that  produced  nodung  appli- 
cable to  the  plaintiff's  claim,  it  was  not  incumbent  on  him  to  issue 
an  aUoifi.  fa^  after  the  real  estate  was  disposed  of^  fcnr  the  pur- 
pose of  ntaking  another  search  for  personal  properibr.  In  many 
cases  the  question  of  diligence  is  one  of  fact  for  the  Jury ;  but 
in  this  case,  where  it  depended  upon  the  existenbe  df  ^rsonal 
estate,  die  fact  was  properljr  submitted  to  the  junr,  while  its  legal 
^ect  was,  with  equal  propriety,  determined  by  l£e  Ooml^ 

The  judgment  is,  for  these  reasons,  to  be  affirmed.  But  some 
remarks  may  be  added  in  reference  to  the  questions  referred  to 
in  the  defective  assignm^its  of  error, 

A  guaranty  is  an  engagement  to  pay  in  default  of  8<dvency  in 
the  debtor,  provided  cnte  diligence  be  used  to  obtain  payment 
from  him :  Johnson  v.  Chapman,  8  Ptnn.  Bm.  18;  Isett  v.  Hoge, 
2  Watts%  128 ;  Rudy  v.  Wdf,  16  Set.  ^  E.  81.  The  contract  rf 
a  guarant(»r  di^rs  from  that  of  an  endorser^  In  the  lattet*  case 
the  engagemtot  is  topay,  if  the  maker  does  hiS%  tkpon  demand, 
after  due  notice :  8  Wendell  421.  Something  more  than  demand 
and  notice  of  non-^payment  is  required  to  support  an  acticm  on  a 
guaranty.  The  contract  for  due  diligence  requires  thait  a  suit 
be  brought  within  a  reasonable  time  after  the  maturity  of  the 
clkim,  and  be  duly  prosecuted  to  judgment  and  execution,  before 
an  iaction  can  be  sustained  against  the  guarantor,  unless  in  cases 
where  it  is  shown  that  such  a  proceeding  could  have  produced  no 
beneficial  result.  Where  the  principal  debtor  is  insdvent  at  the 
maiurityof  the  debt,  no  such  proceelding  is  necessary  as  a  founda 
tion  to  an  action  on  the  guaranty.    Nor  is  it  neoessary^  in  sudt 
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a  cue,  to  show  even  a  demand  on  the  prinoipal  debtor,  and  notice 
of  non-payment  given  to  the  guarantor.  Tnis  is  all  that  was  de* 
dded  in  Gribbs  v.  Cannon,  9  Ser.  f  JR.  202.  The  remarks  of 
the  judge,  on  questions  not  arising  in  the  case,  must  be  sub- 
ject to  modification,  according  to  adjudicated  cases.  Notice  of 
non-payment  is  not  an  indispensable  foundation  of  the  action 
against  the  guaarantor.  Where  this  is  omitted,  and  some  loss  or 
prejudice  to  the  guarantor  has  been  thereby  produced,  it  will  con- 
stitute a  defence  to  the  extent  of  such  loss :  12  Peters*  U,  S. 
Bep.  608;  8  A  ^  (7.  489;  2  Howard's  U.  S.  Rep.  457,  485. 
These  are  the  general  rules,  but  cases  of  guaranty  may  be 
varied  by  the  terms  of  the  contract,  and  the  particular  circum- 
stances of  each  case.  Where  the  holder  of  the  claim  is  required 
to  institute  proceedings  against  the  principal  debtor,  such  pro- 
ceedings are  prima  facie  evidence  against  the  guarantor  of  the 
amount  of  the  debt,  and  of  the  truth  of  the  facts  returned  on  the 
executions.  But  if  he  have  notice  of  these  proceedings,  as  they 
progress,  they  are  conclusive  evidence  of  these  facts. 

It  is  a  general  rule,  that,  if  the  words  used  in  a  contract  be 
technical,  or  local,  or  genericj  or  indefinitey  or  equivocid,  on  the 
&ce  of  the  instrument,  or  made  so  by  proof  of  extrinsic  circum- 
stances, parol  evidence  is  admissible  to  explain  by  usage  their 
meaning  in  the  giyen  case:  6  TaurU.  445;  7  Wend.  270;  8 
Wend.  160;  7  Oowen  202;  7  Johns.  885;  18  Meeson  ^  Webby 
511.  The  evidence  admitted  to  determine  whether  the  '^1000 
feet  in  each  raft"  was  intended  to  be  linear  measure,  or  otherwise, 
was  properly  received  in  conformity  to  this  rule. 

Judgment  affirmed. 


Ashford  versus  Ewing. 

Since  the  passage  of  the  Acts  of  1832, 1833, 1834,  and  1836,  the  Orphans' 
Court  has  exdtiawe  jurisdiction  to  make  and  enforce  distribution  of  the  estates 
of  intestates. 

No  conunon  (aw  (potion  can  be  sustdined  to  recover  a  distributive  share  of 
snoh  an  estate,  against  the  administrator,  although  his  account  exhibiting  a 
spedfio  balance  against  him^  has  been  settled  in,  and  confirmed  by,  Uie 
OrpAians' Ooort, 

Erbob  to  the  £!oimmon  Pleas  of  Beaver  county. 

This  was  an  action  of  assumpsit  to  recover  a  distributive  share. 
Samuel  Swing  died  in  1827,  naving  made  a  will  and  appointed 
executors.  9%ie  plaintiff,  his  daughter,  was  bom  after  his  death. 
In  1834  the  executors  filed  an  account  showing  a  balance  against 
them  of  $468.94,  which  account  was  confirmed  by  the  Court,  but 
no  decree  i)f  distribution  made. 
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The  principal  question  was,  whether  the  action  could  be  main- 
tained. The  Court  below  (Agnew,  P.  J.)  was  of  opinion  that  the 
remedy  was  exclusively  in  the  Orphans'  Court,  and  directed  a 
verdict  for  the  defendants. 

Cunningham  and  ClarTcj  for  plaintiff  in  error. — The  father  of 
the  plaintiff  died  in  1827,  and  her  rights  then  vested ;  her  rights 
should  be  determined  as  of  that  time.  As  early  as  1795,  it  was 
decided  that  cuntmpsit  would  lie  by  distributees :  4  DalL  187. 
Again  in  1811 :  8  Binn.  567.  The  money  received  by  him  as  exe- 
cutor, after  paying  debts,  was  considered  as  received  by  him  for  the 
use  of  the  persons  entitled.  So  in  Bixler  v.  Eunkel,  17  Ser.  ^  B. 
298;  Id.  81 ;  6  WaU$  879,  aflbms  the  principle  in  Wilson  v. Wilson, 

8  Binn.  557.  So  of  2  Bawle  197 ;  Rittenhouse  v.  Levering,  6 
W.  ^  Ser.  190.  Such  being  the  law  when  S.  Ewinc  died,  the 
interest  of  Jane  descended  to  her  in  ventre  ea  mere,  it  was  not 
intended  to  oust  the  jurisdiction  of  the  Common  Pleas  by  the  Act 
of  1832.  7  W.  ^  Ser.  167,  decided  that  a  fi.  fa.  from  the  Or- 
phans* Court  reached  nothing  but  personaj  property.  The  com- 
missioners who  revised  the  Acts  did  not  so  understand  this  law. 
See  report.  2  Whar.  Bep.  295,  determines  that  the  Orphans' 
Court  has  no  jurisdiction  to  determine  the  validity  of  the  claim  of 
a  creditor. 

The  Act  of  1884  relied  on,  did  not  go  into  effect  until  after  this 
account  was  confirmed — it  made  no  change  in  the  law :  17  Ser.  ^ 
iJ.  81 ;  6  Tf.  ^  Ser.  190 ;  6  Watte  879. 

The  decisions  relied  on  by  defendants  in  error,  were  cited  and 
commented  on  at  length,  and  argued  that  they  did  not  sustain  the 
position  of  the  Court  below. 

Boberts  and  Fettermany  contrit. — That  the  Orphans'  Court  has 
exclusive  jurisdiction,  was  cited  9  Watte  19 ;  Id.  60 ;  5  Barr  240 ; 

9  Id.  29;  8  Id.  60;  5  Earrie  198;  9  Id.  841 ;  7  Tf.  ^  Ser.  187. 

The  opinion  of  the  Court  was  delivered  by 

Lbwis,  C.  J. — This  is  an  action  brought  by  a  child  who  was 
bom  about  si;  months  after  the  death  of  Samuel  Ewiujg,  to  recover 
a  distributive  share  of  the  estate  of  the  decedent.  The  adminis- 
trators had  settled  an  account  which  was  confirmed  on  the  Sd  of 
June,  1884,  exhibiting  a  balance  of  {468.94  in  favour  of  the 
estate.  There  was  no  decree  of  distribution  in  the  Orphans'  Court. 
The  Court  of  Common  Pleas  decided  that  since  the  Acts  of  1882, 
'88,  '84,  and  '86,  taken  collectively,  exclusive  jurisdiction  to  eO" 
force  distribution  belongs  to  the  Orphans'  Court,  and  that  the 
plaintiff  cannot  recover  in  this  action  at  common  law. 

It  would  be  a  waste  of  time  to  attempt  to  explain  or  reconcile 
the  decisions  on  cases  supposed  to  be  governed  by  the  law  as  it 
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existed  before  the  Act  of  1882*  That  Aot  not  only  gives  joria- 
diction  to  the  Orphans'  Court,  in  cases  of  this  kind,  but  prescribes 
the  manner  in  which  that  jurisdiction  shall  be  exercised.  The 
Act  of  5th  March,  1806,  requires  that  the  statutory  remedy  shall 
be  strictly  pursued^  and  prohibits  a  resort  to  the  provisions  of  the 
common  law,  further  than  shall  be  necessary  for  carrying  the 
remedy  provided  by  statute  into  effect  It  is  therefore  plain  that 
if  we  pay  any  attention  to  the  positive  enactments  of  the  legisla- 
ture, the  present  action  cannot  be  sustained.  After  the  statute 
gave  a  remedy  for  a  ward  against  his  guardian,  by  the  settlei^ent 
of  his  accounts  in  the  Orphans'  Court,  it  was  held  that  the  action  at 
common  law  was  taken  away :  Bowman  v.  Herrs's  Executors,  1  Pa. 
Jtep.  282.  After  the  Act  of  1834  gave  a  remedy  in  the  Orphans' 
Court  for  the  collection  of  legacies  charged  on  real  estate,  it  was 
determined  that  the  statutory  remedy  must  be  pursued :  Downer 
V,  Downer,  9  Watts  60 ;  Craven  v.  Keakney,  9  Id.  19 ;  Strick- 
ler  V.  Sheaffer,  5  Barr  240;  Mohler's  Appeal,  8  Id.  26.  On 
the  same  principle  it  has  been  decided  that  a  widow  cannot  main- 
tain an  action  of  dower,  where  her  husband  died  seised  and  in 
possession,  so  as  to  oust  the  Orphans'  Court  jurisdiction,  which 

i'urisdiction  was  declared  to  be  exclusive :  Thomas  v.  Simpson,  3 
iarr  60.  Nor  can  the  heirs  maintain  ejectment  against  the- 
widow.  Their  remedy  is  exclusively  in  the  Orphans'  Court: 
Scider  v.  Seider,  5  Whar.  208.  Nor  can  a  vendee  resort  to  the 
common  law  action  of  ejectment  to  enforce  specific  execution  of  a 
parol  contract  for  the^  sale  of  land  by  a  deceased  vendor.  His 
remedy  is  confined  to  that  given  by  statute  in  the  Orphans'  Court: 
Myers  v.  Black,  5  Harris  198. 

It  was  expressly  decided  in  Elittera's  Estate,  5  Harris  422, 
that  the  Orphans'  Court  is  by  statute  clothed  with  authority  to 
distribute  the  estates  of  decedents  in  the  hands  of  executors  or 
administrators,  ^'  among  the  persons  entitled  to  the  same ;"  and 
^t  by  these  general  terms,  as  well  as  by  express  words,  the  legis- 
lature embraces  creditors  as  well  as  heirs,  next  of  kin,  and  lega- 
tees :  6  Harris  422-8.  The  same  principle  had  previously  been 
announced  in  Barklay's  Estate,  10  Barr  887.  In  Whiteside  v. 
Whiteside,  8  Harris  474,  it  was  declared  that  "  if  there  is  any- 
thing besides  death  which  is  not  to  be  doubted,  it  is  that  the  Or- 
5 bans'  Court  alone  has  authority  to  ascertain  the  amount  of  a 
ecedent's  property,  and  order  its  distribution  among  those  entitled 
to  it."  In  Shallenbereer's  Appeal,  it  was  distinctly  affirmed  that 
the' Orphans'  Court,  within  its  appointed  orbit,  is  a  Court  of  ex- 
dusive  jurisdiction :  9  Harris  341. 

The  inconveniences  and  expenses  arising  from  an  action  at 
common  law  by  each  person  entitled  to  a  distributive  share,  were 
80  great  as  to  induce  the  legislature  to  prescribe  a  remedy  in  the 
Orphans'  Court,  where  the  whole  estate  can  be  distributea  in  one 
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proceeding)  and  by  a  single  decree.  In  the  present  case,  where 
die  sum  is  only  $468.94,  to  put  each  of  the  distributees  to  the 
expense  of  a  separate  action  to  enforce  distribution,  would  be  to 
expend  the  fund  in  the  effort  to  secure  it.  If  the  Acts  of  Assem* 
bly,  the  decisions  since  their  enactment,  or  the  convenience  of  the 
parties  and  the  Courts,  are  to  be  regarded,  this  judgment  must  be 
affirmed. 

Our  attention  has  been  particularly  called  to  the  cases  of  Rich- 
ardson V.  Richardson,  9  Barr  428,  and  Creddis  t;.  Irvine,  5  Id. 
608,  as  standing  in  opposition  to  this  view  of  the  question  of 
jurisdiction.  In  the  case  last  named,  the  demand  was  not  against 
the  executors  as  such,  nor  for  assets  of  the  decedent  at  all.  In 
the  case  first  named,  the  decedent  settled  his  account  in  1818, 
long  before  the  jurisdiction  was  established  on  the  footing  of  the 
Act  of  1882.  In  neither  of  the  cases  did  the  parties  make  the 
point  which  has  been  considered  in  the  present  adjudication. 

It  is  time  that  this  question  should  be  considered  settled. 

Judgment  affirmed. 


Walker  verstis  Eyth* 

Where  one  of  two  partners,  dTber  dissolution,  assinied  to  a  third  party,  for 
a  valuable  consideration,  a  note  given  him  by  the  other  partner  and  a  surety, 
for  his  interest  in  the  partnership  concern ;  in  an  aetaon  against  the  surety  on 
such  note,  a  debt  due  by  the  firm  could  not  be  set  off  aeainst  a  recoTery  on 
the  note,  although  the  partner  who  signed  the  note  was  aead,  and  his  estate 
insolvent,  and  the  surrivor  was  also  insolvent. 

The  retiring  partner,  until  deprived  of  dominion  over  his  Individual  property, 
had  a  right  to  appropriate  it  to  the  payment  of  his  individual  debts. 

Where  there  are  separate  and  partnership  creditors,  and  separate  and  pari« 
nership  property,  the  rule  in  equity  is,  tiiat  each  estate  shall  be  apf^ed  ezdu- 
sively,  in  the  first  instance,  to  the  payment  of  its  own  creditors. 

Error  to  the  Common  Pleas  of  Butler  county. 

Thomas  W.  Wallace  and  Roman  Eyth  were  partners  undei^ 
the  firm  of  Wallace  k  Eyth,  and  as  such  purchased  goods  and 
merchandise  from  David  Walker,  to  the  amount  of  $450.  After- 
wards, on  the  10th  day  of  May,  1849,  the  partnership  was  dis- 
solved. Wallace  purchased  the  interest  of  Eyth,  ana  gave  thi» 
note  on  which  this  suit  is  brought,  with  David  WaJker  as  surety, 
in  part  payment  for  his  interest  in  the  concern.  Some  time  m 
the  fall  of  the  same  year,  Eyth  assigned  this  note  to  Berg  k  Co., 
in  payment  of  goods  bought  of  them.  On  the  27th  November, 
1849,  Wallace  made  an  assignment  for  the  benefit  of  creditors 
to  David  Walker,  and  shortly  afterwards  left  for  California,  where 
he  died  on  the  12th  of  May,  1862,  insolvent.  Eyth  subsequently 
ateo  became  insolvent. 
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The  only  question  in  the  cause  was,  whether  the  claim  of  Walker 
against  WaUace  &  Eyth  could  be  set  off  against  the  note  in  the 
hands  of  Berg  &  Go.  \ 

The  Coort  below,  Ae^EW,  P.,  rejected  the  eyideace  of  set-d^ ' 
and  this  was  the  error  assigned. 

Graham  and  S.  A.  Purviance^  for  plaintiff  in  error,  cited  and 
reliftd  on  1  Binn.  123 ;  Story  on  PaH.  §  861-2 ;  Act  of  6  April, 
1830,  §  1,  Purd.  Big.  688;  11  April,  1848,  §  5,  Purd.  634;  6 
Carr.  899;  5  Tf .  ^  Ser.  867;  4  Ser.  ^  M.  174;  8  W.  *  Ser. 
311;  14  Ser.  *  iJ,  800;  9  Ser.  ^  iJ.  68;  7  Watts  464;  2  Barr 
261;  2  Jones  847;  11  /Ser.  ^  B.  877. 

Bredin  and  itfcJunKn,  contri. — The  case  does  not  fall  within 
the  cases  cited  bj  the  plaintiff  in  error.  The  note  belonged  to 
Eyth  indiyiduallj,  and  he  had  a  right  to  appropriate  it  to  his  own 
debts.  The  equity  of  Berg  &  Co.,  is  equal  to  or  superior  to  that 
of  Walker. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — ^This  was  an  action  to  recover  a  debt  due  to  Eyth 
in  his  individual  right.  There  was  an  offer  to  set-off  against  it  a 
debt  due  by  Wallace  k  Eyth  as  partners.  We  may  concede  that 
the  death  of  Wallace,  after  plea  pleaded,  left  Walker  and  Eyth, 
as  survivors,  the  sole  debtors  of  each  other  at  law :  6  SeK  ^  R.  498 ; 

6  Ser.  ^  R.  582 ;  but  the  claim  of  Eyth  was  his  separate  estate,  and 
he  had  a  right  to  appropriate  it  to  his  separate  creditors.  He 
might  also,  until  deprived  of  dominion  over  his  property,  appro- 

Eriate  it  to  the  payment  of  any  one  of  his  separate  creditors  whom 
e  thought  proper  to  prefer :  Worman  v.  Wolfersberger's  Executors, 

7  ffarris  69.  Such  appropriation  is  in  accordance  with  the  rule 
in  equity,  that  where  there  are  partnership  and  separate  creditors, 
each  estate  shall  be  applied  exclusively,  in  the  first  instance,  to 
the  payment  of  its  own  creditors :  the  joint  estate  to  the  joint 
creditors,  and  the  separate  estate  to  the  separate  creditors :  &oi» 
308.  It  is  true  that  this  equity  has,  in  general,  to  be  worked  out 
through  the  medium  of  the  partners :  Story's  Eq.  §  1258 ;  Baker's 
Appeal,  9  Harris  82.  But  in  the  case  before  us,  Berg  h  Co. 
stand  not  only  upon  their  own  equity  but  upon  that  of  Eyth,  who 
had  the  right  to  appropriate  his  separate  estate  to  the.  payment 
of  his  separate  creditors,  to  the  exclusion  of  the  partnership  cre- 
ditors. He  exercised  that  right  before  the  death  of  Wallace  had 
produced  the  effect  of  making  him  the  sole  debtor  as  survivinc 
partner,  while  it  left  Walker  tSone  liable  on  the  demand  on  which 
this  action  is  founded.  As  this  was  merely  a  change  of  legal 
liability,  we  do  not  see  how  it  could  deprive  Eyth  of  his  equitable 
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rights  in  the  proper  distribution  of  his  separate  and  partnership 
assets.  But  the  case  does  not  require  an  opinion  on  this  point, 
and  we  leave  it  undecided.  It  is  clear,  however,  that  an  allow- 
ance of  the  proposed  set-off  would  defeat  the  undoubted  and  para- 
mount equities  of  Berg  &  Go.    It  was  therefore  properly  rejected. 

Judgment  afiirmed* 


Smith  versus  Hood  &  Co. 

A  judgment,  entered  by  mistake,  upon  a  warrant  of  attorney,  fof  a  less 
amount  man  Uie  oblinition  calls  for,  may  be  amended  by  the  Conrt,  after 
execution  executed,  and  an  (dicLS  execution  may  be  awarded  for  the  balance 
uncollected,  if  the  rights  of  third  persons  are  not  prejudiced  by  such  amend- 
ment. 

Where  there  is  anything  to  amend  by,  a  clerical  mistake  in  Altering  a  judg- 
ment may  be  corrected,  but  not  an  error  of  judgment  in  pronouncing  it 

Error  to  the  Common  Pleas  of  Chreene  county. 

Martin  Smith,  on  the  6th  day  of  May,  1854,  gave  his  single 
bill  to  Hood  &  Co.,  for  the  sum  of  $1390.44,  with  power  of 
attorney  to  confess  judgment.  On  the  24th  day  of  May,  1854, 
this  single  bill  and  warrant  of  attorney  was  handed  to  the  protho- 
notaiy  of  Greene  county,  to  be  entered  as  a  judgment,  who  by 
mistake  entered  it  for  liie  sum  of  thirteen  hundred  dollars  and 
forty-four  cents.  On  the  80th  qf  Jime,  1854,  the  plaintiffs'  attor- 
ney directed  a  credit  of  $509.46,  to  be  entered  as  of  the  13th 
of  June,  1854 ;  and  on  the  same  day  issued  a  fieri  facias^  which 
was  for  $1800.44,  endorsing  the  credit  as  above  stated ;  and  the 
sheriff  endorsed  on  the  writ,  ^^  Received  of  defendant  eight  hun- 
dred and  twenty-one  dollars  and  eleven  cents,  in  full  of  debt, 
interest,  and  costs,  and  returned  the  same  ^^  Money  made,"  and 
the  receipt  of  plaintiffs'  attorney  for  $801,  in  full  of  debt  and 
interest. 

On  the  25th  of  September,  1854,  on  motion  of  plaintiffs'  attor- 
ney, the  Court  granted  a  rule  to  show  cause  why  the  judgment 
should  not  be  amended ;  and  it  appearing  to  the  Court  that  a  mis- 
take had  been  committed  in  entering  the  judgment,  the  rule  was 
made  absolute,  and  the  judgment  directed  to  be  corrected,  and 
judgment  to  be  entered  for  the  whole  amount  of  the  note,  to  wit, 
1^1390.44.  An  aliiis  fieri  facias  was  issued,  to  collect  the  balance 
of  $90  and  interest. 

To  reverse  this  order  of  the  Court,  the  defendant  sued  out  a  writ 
of  error. 

Errors  assigned :  1.  The  Court  erred  in  directing  judgment  to 
be  entered  for  thirteen  hundred  and  ninety  dollars  arid  forty-fonr 
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cents  after  the  plaintiffs  had  accepted  the  fonner  judgment,  and 
U9ued  execution  thereon,  and  levied  on  the  defendant's  property, 
and  collected  and  received  the  debty  interest  and  costs  in  juU. 

2.  The  Conrt  erred  in  rendering  the  second  judgment  against 
the  defendant  after  the  plaintiffs  had  elected  to  accept  the  former 
judraient,  and  executed  it  by  exectUion,  which  exhausted  the  power 
of  the  Court  over  the  warrant  authorizing  the  judgment. 

8.  The  alias  execution  issued  to  No.  10,  December  Term,  1854, 
is  erroneous  and  void  as  the  return  of  the  writ  to  No.  20,  Sep- 
tember Term,  1854,  levied  and  ^^  money  madcy  debty  interest^  and 
costs  in  fully**  and  receipt  of  plaintiffs'  attorney  for  ^'  debt  and 
interest  in  ftdl,"  ipso  facto  exhausted  the  power  of  the  Court  oyer 
the  proceeding. 

Purmany  for  plaintiff  in  error. — In  contemplation  of  law  every 
judgment  is  the  Act  of  the  Court.  Judiciam  quasi  juris  dictum^ 
and  therefore  judicium  semper  pro  veritate  accipitur.  It  is  imma- 
terial whether  it  is  by  cognovit  or  the  verdict  of  a  jury :  4  Watts 
475.  The  case  of  ullery  v.  Clark,  6  Harris  148,  is  decisive  of 
this  case.  After  execution  executed,  the  judgment  could  not  be 
reformed.  6  Watts  518  onlv  decides  that  a  judgment  may  be 
corrected  before  any  proceedings  had  upon  it.  After  execution 
executed,  the  power  of  the  Court  was  exhausted.  A  party  who 
has  received  the  fruits  of  a  judgment,  cannot  reverse  it  on  a  writ 
of  error :  1  Penn.  Eep.  114 ;  2W.^Ser.  101 ;  5  P.  L.  J.  416. 
Accepting  the  amount  was  a  satisfaction  of  the  judgment,  and  the 
payment  to  the  sheriff  discharged  the  judgment :  5  Barr  518 ;  8 
Bl.  Com.  415.  One  entry  exhausts  the  warrant  of  attorney :  6 
Ser.  ^  B.  296 ;  14  Ser.  ^  B.  166. 

In  this  case  there  was  a  levy,  which  was  an  entire  satisfaction : 
10  Watts  9.  Every  subsequeht  writ  is  based  upon  the  return  of 
the  previous  one ;  but  this  is  incongruous  with  the  prior  return :  5 
Barr  519. 

T.  Bursony  for  defendants  in  error. — The  Court  had  power  to 
amend,  where  there  was  anything  to  amend  by,  and  the  rights  of 
third  persons  were  not  affected.  There  is  a  wide  distinction 
between  a  clerical  mistake  and  an  error  of  judgment  in  the  Court. 
The  case  in  6  Harris  148  was  of  the  latter  description.  And  so 
of  the  cases  cited  from  6  Watts  518,  1  Pa.  Eep.  114,  and  2  W. 
*  Ser.  107.  Nor  did  the  case  fall  within  the  cases  in  6  Ser.  ^  B. 
296,  and  14  Ser.  ^  B.  166,  for  here  there  was  no  second  entry — 
it  was  a  mere  correction  of  the  first.  The  first  entry  was  for  a 
less  amount  than  the  note  and  warrant  called  for,  and  could  not 
exhaust  the  power  of  the  Court. 

An  amendment  may  be  made  even  after  error  brought,  if  pur- 
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ehasera  and  third  persons  are  not  affected  by  it :  6  Wh.  Rep.  340 ; 
b  WatU  186 ;  2  Bawle 

The  granting  this  amendment  was  discretionary  with  the  Courti 
and  not  the  subject  of  review  upon  a  writ  of  error :  1  Barr  321 ; 
6  Ser.  4^  B.  510;  7  Ser.  4^  R.  180;  BPa.Rep.65;  2Tratt«312. 

The  plaintiff  below  had  a  right  to  issue  a^./a.,  so  long  as  any 
part  of  the  judgment  remained  unpaid:  5  Binn.  266. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — ^Where  there  is  anything  on  the  record,  or  filed 
with  it  as  a  part  of  the  proceedings  in  the  cause,  to  justify  au 
amendment,  it  may  be  made,  even  after  error  brought.  The 
record,  if  brought  up  on  error,  will  be  remitted  to  the  Court  below 
for  the  purpose.  A  venditioni  exponas  may  be  amended  by  the 
precipe^  by  inserting  the  name  of  one  of  the  defendants,  even  after 
the  writ  is  executed  by  a  sale  of  the  land  of  the  defendants,  and 
after  ejectment  brought  by  the  purchaser  on  the  sheriff's  deed : 
Sickler  v.  Overton,  8  Barr  825.  So  the  omission  of  a  specified 
item  of  property  in  the  venditioni  exponas  may  be  amended  by  the 
levy  and  the  sheriff's  deed,  even  after  the  lapse  of  forty  years : 
De  Haas  v.  Bunn,  2  Barr  888.  A  judgment  entered  against  a 
defendant  by  the  wrong  Christian  name  may  be  amended  by  the 
bond  and  warrant  of  attorney,  as  between  the  parties ;  but  such 
amendment  cannot  be  made  so  as  to  affect  the  rights  of  third  per- 
sons :  Zimmerman  t^.  Briggans,  6  WaUe  186.  So  a  judgment  may 
be  amended  from  a  less  to  a  greater  sum,  by  the  paper  on  file 
assessinff  the  damages.  This,  as  between  the  parties,  may  be  done 
after  bail  given  for  the  stay  of  execution,  ca.  sa.  issued  and  re- 
turned, and  after  an  action  brought  agaiqst  the  bail,  a  trial  had, 
and  writ  of  error  brought ;  but  amendments  of  this  character  can- 
not affect  the  rights  of  the  bail,  or  of  creditors  or  purchasers. 
As  between  the  parties  themselves  they  do  no  injustice,  and  are 
attended  with  no  danger  as  long  as  they  are  confined  to  cases 
where  there  is  something  to  amend  by :  Crutcher  t;.  The  Common- 
wealth, 6  Whart.  849.  The  case  of  UUery  v.  Clark,  6  H<trri» 
148,  was  an  alteration  on  the  judgment,  where  there  was  nothing 
to  amend  by ;  and  the  object  was  not  to  correct  a  clerical  mistake 
an  entering  it,  but  an  error  of  judgm^it  in  pronouncing  it.  This, 
it  was  held,  could  not  be  allowed  after  the  lapse  of  two  years.  It 
is  true  that  a  party  who  has  elected  to  reoeive  the  amount  of  a 
judgment  in  lus  favour,  will  not  be  permitted  to  reverse  it :  Laugh- 
tin  V.  Laughlin,  1  Pa.  Rep.  114 ;  Smith  v.  Jack,  %W.i^  Ser.  101. 
On  the  same  principle,  the  plaintiff  in  the  judgment  in  the  case 
before  us  would  not  be  allowed  to  reverse  the  ji^gment  on  error, 
after  he  had  collected  the  amount  of  it  on  execution.  But  there 
is  a  great  difference  between  reversing  a  judgment  and  correcting  a 
clerical  mistake  in  entering  it.     The  judgment,  through  a  mistake. 
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was  not  entered  for  the  sum  epeoified  in  the  bond  and  warrant  of 
attorney.  There  was  no  error  in  permitting  it  to  be  amended  so 
as  to  correspond  with  these.  Snch  an  amendment,  of  course,  must 
not  be  permitted  to  prejudice  the  rights  of  third  persons. 

Judgment  affirmed. 


Holmes  verms  Tbe  Commonwealth. 

An  aocessory  may  be  indicted,  bat  cannot  be  tried  before  conyiotion  or  oot- 
kwrj  of  the  nrinoipal.^ 

In  8«ch  incuctmenty  it  is  not  necessary  to  set  forth  a  conmcHan  of  the  prin* 
cipal,  but  his  guiU  must  be  aTerred,  and  the  oTidence  must  establish  that  such 
gnilt  was  legally  ascertained,  before  the  trial  of  the  accessory. 

Where  the  record  shows  a  conviction  of  the  principal  before  the  trial  of  the 
indictment  against  the  accessory,  this  Covrt  wiU  preenme  that  legal  proof  was 
given  to  the  jurv  of  that  conviction,  upon  the  trial  of  the  accessory. 

The  Codrt  of  Quarter  Sessions  has  jurisdiction  to  try  an  indictment  for 
being  accessory  to  a  burglary,  and  for  receiving  stolen  goods,  knowing  them 
to  have  been  stolen. 

In  felonies  not  capital,  it  is  not  necessary  that  it  should  appear  affrmatively 
on  the  record  that  tbe  prisoner  was  preeent  when  the  verdict  vras  renderea ; 
unless  the  contrary  appears,  the  Court  will  presume  that  everything  was  rightly 
done. 

Error  to  the  Court  of  Quarter  Sessions  of  Fayette  county. 

Samuel  A.  Fisher  and  Jacob  Clement  were  separately  indicted 
for  hwtghar^y  in  breaking  and  entering  into  the  house  of  Daniel 
firubaket,  m  the  town  of  BrownsriUe,  and  on  die  9th  of  March, 
1856,  were  arraigned,  tried,  and  found  guilty.  Jacob  Clement 
pleaded  guilty.  Andrew  H.  Holmes,  the  plaintiff  in  error,  was 
indicted  as  being  eocessbry  to  the  burglary,  both  before  and  after 
the  fact,  and  for  receiving  the  goods  stolen  by  Fisher  and  Clement 
firom  the  said  dwelltngHQOuse.  And  on  the  10th  of  March,  he 
plead  not  guilty,  and  a  jury  was  empannelled,  who  found  him 
guilty  ^^in  manner  and  form  as  he  stands  indicted."  The  indict- 
ment upon  which  Holmes  was  oonyicted  set  forth,  with  all  the 
precision  and  technicality  of  an  indictment,  the  commission  of 
the  burfflary  by  Fisher  and  Clement,  and  concluded,  ^^  against  the 
form  of  the  Act  of  Assembly,  &c.,  and  against  the  peace  and 
dignity  of  the  Commoitwealth  of  Pennsylyuiia." 

In  the  Bueeeedine  counts  the  indictment  dusged  Holmes  with 
being  MDk  acoeasmrylbefore  the  fact,  after  the  fact,  and  with  having 
received  the  goods  knowing  them  to  have  been  stolen. 

j&iter  tbe  conviction  Holmes'  coensel  moved  in  arrest  of  judg- 
sient,  which  was  overruled,  and  the  defendant  sentenced  to  five 
years'  imprisonmttt  in  the  Western  Penitentiary. 
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Copy  of  Sessions. Docket  Entry: — 

^      In  the  Court  of  Qnarter  Sessions,  Ao- 

^  cessory  before  the  fact,  for  burglury,  &e. 

'Felony,  Daniel    Brubaker,  Pros,     True 

J  bill,  George  H.  Wood,  Foreman. 

The  prisoner  being  called  on  to  plead  to  the  indictment,  the 

Commonwealth  elected  to  try  the  case  in  the  Qnarter  Sessions, 

which  was  accordingly  done.     Defendant,  Andrew  H.  Holmes, 

S leads  non  etU  et  de  hocj  &c.     District- Attorney,  similiter j  kc. ; 
.  N.  H.  Patrick,  District- Attorney,  Issue,  &c«     R.  T.  Galloway, 
Clerk  of  Quarter  Sessions.    And  now;  to  wit,  Murch  10,  1855, 

J'ury  sworn,  iaried,  and  yerdict  rendered  March  18,  1855,  that  the 
efendant,  Andrew  H.  Holmes,  is  guilty  in  manner  and  form  as 
he  stands  indicted.  And  now,  to  wit,  March  14, 1855,  D.  Eaine, 
Esq.,  moves  the  Court  to  arrest  the  judgment  in  this  case. 
Reasons  filed,  and,  after  argument,  the  Court  oyerrule  the  motion 
in  arrest  of  judgment ;  and  the  same  day,  March  14,  1855,  the 
prisoner,  Andrew  H.  Holmes,  brought  into  Court,  and  the  Court 
sentenced  him  to  pay  a  fine  of  (1  to  the  Commonwealth,  the  costs 
of  prosecution,  and  undergo  an  imprisonment  in  the  Penitentiary 
of  the  Western  District  of  Pennsylvania,  in  Allegheny  county, 
for  a  period  of  five  years,  to  be  computed  from  this  date,  and 
stand  committed,  &c.  July  7, 1855.  Writ  of  error  received  and 
filed. 

Errors  assigned :  1.  The  record  shows  that  Jacob  Clement  and 
Samuel  H.  F^her  were  indicted  at  principals,  and  that  Andrew 
H.  Holmes,  the  accessory,  was  al<me  tried  and  convicted. 

2.  The  Court  of  Quarter  Sessions  had  no  jurisdiction  to  try  the 
crimes  set  forth  in  this  indictment. 

8.  It  does  not  appear  from  the  record  that  ainr  jury  was  selected 
and  empannelled,  or  that  the  prisoner  was  tried  by  a  jury. 

4.  It  does  not  appear  from  the  record  thai  the  prisoner  was 
present  at  the  rendition  of  the  verdict. 

KaifUy  for  plaintiff  in  error. 

SinoM  and  Patrick,  for  the  Conmionwealth. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J.— ^Although  the  first  count  in  Ihe  indictment  oharffes 
that  a  burglary  was  committed  by  Jacob  Clement  and  Samuel  H. 
Fisher,  it  is  aj^Murent  from  the  whole  record  that  the  indictment 
was  against  Andrew  H.  Holmes,  as  accessory  before  and  after  the 
fact,  and  fior  receiving  stolen  goods,  knowing  them  to  have  been 
stolen.  The  pleader  has  set  forth  the  commission  of  the  burglary 
in  apt  and  technical  terms,  but  it  is  merely  as  inducement  to  the 
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charge  against  the  prisoner  as  accessory,  and  not  with  vhe  inten- 
tion of  indicting  principals  and  accessory  together.  The  biU  is 
endorsed  as  against  Holmes  alone,  and  so  was  it  docketed.  It  is 
a  common  law  principle  that  an  accessory  shall  not  be  tried  before 
the  conviction  or  outlawry  of  the  principal ;  but  it  does  not  follow 
that  he  may  not  be  indicted  before  either  conviction  or  outlawry. 
On  the  contrary,  it  is  clear  that  principal  and  accessory  may  be 
indicted  at  the  same  time,  and  that  the  conviction  of  the  principal 
may  be  given  in  evidence  upon  the  trial  of  the  accessory,  without 
being  averred  in  the  indictment.  The  guilt  of  the  principal  must 
be  averred,  and  the  evidence  must  establish  that  the  guilt  was 
legally  ascertained  before  the  trial  of  the  indictment  against  the 
accessory.  We  are  satisfied  from  the  paper-book  of  the  defend- 
ant in  error  that  the  principals  were  convicted  of  burglary  before 
this  indictment  was  tried ;  and  as  we  cannot  examine  the  evidence, 
we*are  bound  to  presume  that  legal  proof  was  given  to  the  jury 
of  that  conviction,  upon  the  trial  of  the  indictment  against  tM 
accessory. 

In  Stoops  V.  The  Commonwealth,  7  Sar.  ^  R.  491,  the  record 
shows  that  pripcipals  and  accessories  were  indicted  together,  and 
that  but  four  of  the  seven  principals  had  been  tried.  The  trial 
and  sentence  of  the  accessories  was  held  to  be  erroneous,  because 
the  record  showed  that  they  were  indicted  and  convicted  as  acces- 
sories to  the  whole  seven  principals,  when  the  guilt  of  but  four 
of  the  principals  had  been  estabUshed.  It  will  be  seen  that  here, 
instead  of  its  appearing  from  the  record  that  the  principals  had 
not  been  convicted,  the  necessary  inference  is  just  the  contrary, 
and  therefore  the  case  of  Stoops  and  the  Commonwealth  is  an 
authority  in  favour  of  the  legality  of  this  proceeding  rather  than 
otherwise. 

We  will  consider,  in  the  next  place,  the  question  as  to  the  juris- 
diction of  the  Court  of  Quarter  Sessions.  The  indictment  was 
against  the  prisoners  as  accessory  to  the  crime  of  burglary,  and 
for  receiving  stolen  goods  knowing  them  to  have  been  stolen.  It 
IS  alleged  by  his  counsel  that  the  Quarter  Sessions  had  no  juris- 
diction to  try  this  accusation.  The  iurisdiction  of  our  criminal 
courts  is  regulated  by  the  Act  of  16th  June,  1836.  The  15th 
section  of  the  Act  enumerates  the  crimes  which  are  exclu- 
sively within  the  jurisdiction  of  the  Oyer  and  Terminer  and 
General  Jail  Delivery ;  and  the  16th  section  provides  that  ^^  the 
Quarter  Sessions  of  the  peace  shall  have  jurisdiction  and  power 
within  their  respective  counties,  1.  To  inquire  by  the  oaths  or 
affirmations  of  good  and  lawful  men  of  the  county,  of  all  crimes, 
misdemeanors,  and  offences  whatever  against  the  laws  of  this 
Oommonwealth,  which  shall  be  triable  in  the  respective  county ; 
2.  To  inquire  o^  hear,  determine,  and  punish,  in  due  form  of  law, 
all  such  erimesy  misdemeanors,  and  offionoes,  whereof  exclusive 
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forifldiction  is  not  given  as  aforesaid  to  the  Courts  of  Oyer  itt4 
Terminer  of  snch  countj."  The  ^^  ezclnsiye  jurisdiction"  as  afore* 
said  means  that  given  by  the  15th  section ;  and  as  neither  of  the 
crimes  alleged  to  have  been  comnutted  in  this  indictment  by  the 
person  indicted  are  enumerated  amongst  those  of  which  the  Oyer 
and  Terminer  has  exclusive  jurkdiction,  it  is  plain  that  the  Quartef 
Sessions  have  jurisdiction  to  try  tbe  indictment  and  pronounce 
sentence  upon  the  prisons. 

There  is  nothing  in  the  third  assignsKent  of  error.  It  appears 
from  the  record  that  the  prisoner  was  tried  by  a  jury  duly  called 
and  sworn,  and  this  is  all  that  is  required* 

The  fomrth  assijpiment  is  that  ^'it  does  not  appear  from  the 
record  that  the  prisoner  was  present  at  the  rendition  of  the  v^> 
diet."  Had  this  conviction  been  for  murder,  the  record  would 
not  have  supported  it,  for  it  does  not  affirmatively  appear  that  the 
prisoner  was  present  wiien  the  verdict  was  rendered.  In  feloniee 
not  capital  it  is  allowable  to  presume  that  everything  was  rightly 
done  until  the  contrary  appears :  Prine  t^.  The  Commonwealth,  6 
Earru  103.  Here  the  record  neidier  avers  the  presence  of  the 
prisoner  when  the  verdict  was  rendered,  nor  does  it  show  that  he 
was  not  present.  As  the  felony  was  not  capital,  we  iMy  presume 
that  the  proceeding  was  regular  and  lawful 

Judgment  affirmed. 


Kennedy  verms  The  Erie  and  Wattsburgh  Plank- 
Boad  Company. 

Where  a  written  inBtroment  gave  to  a  plank-road  oompaoy  the  mireetrioted 
right  of  way  o?er  certain  premises,  for  the  purposes  of  the  road,  parol  evidenoe 
that  the  right  was  to  be  limited  to  a  certain  route  over  the  same  lands  was 
inadmissible,  as  directly  contradicting  the  written  instrument 

Ebbob  to  the  Oommon  Pleas  of  Erie  eaunty. 

This  was  a  prooeeding  to  assess  dama^  under  the  Act  of  26th 
January,  1849,  entitled  ^^  An  Act  regulating  Turnpike  and  Plankr 
Boad  Companies/'  brought  into  the  Court  of  Common  Pleas  hj 
appeal,  and  tried  at  i^  special  Court  before  his  Honour  Judge  Mo- 
Calmont.  The  facts  of  the  case  sufficiendy  appear  in  the  opinion 
of  the  Court. 

Lane^  for  plaint  in  error. 

Walker^  contrft. 

The  opinion  of  the  Court  was  delirered  by 

Kkox,  J.^-It  is  undeniably  true  that  the  rule  which  prdubite 
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the  reception  of  parol  evidence  to  contradict,  alter,  add  to,  or 
diminish  a  written  instrument,  has  lost  mnch  of  its  force  and  cer- 
tainty, by  the  numerous  exceptions  which  have  been  recognised  in 
Pennsylvania.  To  reconcile  the  adjudicated  cases  with  each  other 
or  with  the  rule  itself,  would  reouire  great  ingenuity,  and  perhaps 
be  an  impossible  undertaking.  The  wisdom  of  the  rule  b  admitted 
by  all,  and  yet,  if  the  exceptions  continue  to  be  multiplied,  it  will 
become  of  little  practical  value.  Repeatedly  has  this  Court  ad- 
mitted the  necessity  of  limiting  rather  than  enlarging  the  excep- 
tions to  the  rule ;  but,  with  every  disposition  to  conform  to  this 
necessity,  we  find  it. extremely  difficrdt  to  define  with  precision 
when  this  species  of  evidence  should  be  received,  and  when  re- 
jected.    The  present  case  is,  however,  free  from  difficulty. 

The  plaintiff  had  released  to  the  defendant,  the  Erie  and  Watts- 
burgh  Plank-Boad  Company^  the  right  of  passage  over  his  land, 
ibr  the  construction  and  use  of  the  company^s  road.  This  release 
was  in  writing  and  in  the  usual  form ;  to  destroy  its  effect  the 
plaintiff  upon  the  trial  offered  to  prove,  by  the  agent  of  the  com- 
pany, who  had  procured  the  release,  that  it  was  signed  by  the 
plaintiff  ^^  upon  the  express  condition  that  it  was  to  be  binding 
upon  him  only  in  case  the  plank-road  should  be  located  and  built 
upon  the  Phillipsville  route,  and  not  otherwise ;  and  to  be  followed 
by  evidence  that  the  said  road  was  not  located  or  built  on  said 
route,  and  that  this  condition  was  made  known  by  Mr.  Robinson 
and  others  to  the  board  of  directors  afterwards  at  their  meeting." 

This  offer  was  properly  rejected  by  the  Court  of  Common  Pleas. 
Had  it  been  received,  it  would  not  only  have  altered,  by  dimi- 
nishing the  effect  of  the  written  instrument,  but  it  would  have 
also  contradicted  it.  The  one  gave  the  unrestricted  right  of  way 
over  the  lands  of  the  plaintiff  for  the  purposes  of  the  road,  while 
the  other  limited  the  right  to  lands  lying  along  a  particular  route. 
The  one  general  and  unconditional,  the  other  special  and  condi- 
tional. Upon  its  face,  the  release  gave  to  the  company  the  un- 
doubted right  to  appropriate  to  its  use  the  lands  of  the  defendant, 
upon  which  they  entered ;  the  object  of  the  parol  evidence  was  to 
show  that  the  company  had  no  right  of  entry  whatever,  and  that 
it  was  a  trespasser.  A  clearer  case  of  direct  conflict  between  the 
written  instrument  and  the  proffered  testimony,  can  scarcely  be 
conjectured.  It  was  not  alleged  that  there  had  been  either  a  fraud 
perpetrated  or  a  mistake  committed  in  the  transaction,  unless  the 
fraud  could  be  inferred  from  the  refusal  of  the  company  to  permit 
the  parol  agreement  to  be  used  to  do  away  with  the  release ;  or 
the  mistake  established  by  a  misconception  of  the  plaintiff  as  to 
the  legal  effect  of  his  parol  reservation.  That  to  stand  upon  the 
rules  of  law,  is  no  fraud,  and  that  a  mistake  in  the  existence  of 
such  rules  cannot  be  relieved  from,  needs  neither  argument  nor 
authority  to  prove. 

Vol.  I.— 29 
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The  cases  cited  by  the  plaintiff  in  error,  do  not  establish  that 
there  was  error  in  rejecting  bis  offer.  That  of  McGonaley  v.  The 
Centre  and  Kishacoquillas  Turnpike-Road  Companj,  1  Pa.  Rep. 
426,  is  the  strongest  case  in  his  favoiir,  and  the  one  npon  which 
he  most  relies ;  there  it  was  held  that  if  one  was  induced  to  sub- 
scribe to  the  stock  of  a  companj  bj  a  promise  that  his  subscription 
should  be  received  in  work,  die  company  could  not  sue  for  the 
monej  until  the  work  was  demanded.  It  does  not  appear  from 
the  report  of  the  case  that  the  parol  evidence  was  received  under 
objection,  and  even  if  it  did,  the  difference  between  that  case  and 
die  one  now  under  consideration  would  be  too  manifest  to  relj 
upon  the  one  as  authoritj  for  the  other.  An  agreement  that  a 
subscription  should  be  paid  in  a  certain  specifiea  manner,  would 
not  contradict  the  subscription  itself,  while  a  parol  agreement  that 
a  release  of  damages  should  be  inoperative,  unless  a  certain  loci^ 
tion  was  made,  would  be  entirelj  inconsistent  with  a  written 
agreement,  releasing  all  damages  which  might  accrue  from  anj 
location  over  the  plaintiff's  land  which  the  companj  thought  pro- 
per to  make.  The  decision  of  the  Court  below  in  rejecting  t^ 
evidence,  is  substantiallj  sustained  bj  the  following  cases :  Seiti- 
inger  vi  Ridgwaj,  4  TFT  ^  Ser.  472 ;  Bennett  v.  Johnson,  9  Barr 
885 ;  Bertsch  v.  The  Lehigh  Coal  and  Navigation  Companj,  4 
BawU  130 ;  Snjder  v.  Snjder,  6  Binn.  483 ;  Beasam  v.  Huch^ 
ton,  4  Watts  442 ;  Stub  v.  Stub,  8  Barr  255 ;  Woods  t;.  Wallace, 
10  ffarrii  171 ;  Brett  v.  Chillas,  not  jet  r^>ortod. 

Judgment  affirmed. 


Hamilton  verstcs  Seitz. 

An  amendment  of  its  records  and  proceeding,  allowed  and  made  b j  a  Cooit 
of  competent  jurisdiction,  cannot  be  collaterally  inqnired  into  or  impeached. 

One,  not  a  party  to  the  proceedings  upon  which  the  amendment  was  made, 
cannot,  in  a  different  proceeding,  denj  the  regularity  and  k^^ality  of  socJi 
amendment. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  ejectment  bj  Sarah  Hamilton  against 
Leonard  Seitz  and  others,  to  recorer  lot  No.  4,  in  a  plan  of  lots 
laid  out  by  A.  H.  McClelland,  in  the  8th  Ward,  in  the  citj  of  Pitts- 
burgh. The  title  was  in  S.  &  J.  Hamilton,  against  whom  a  judg*^ 
ment  was  recovered,  and  fi.  fa.  No.  808,  of  April  Term,  1852, 
was  issued,  and  a  levj  made  on  lots  Nos.  2  and  8 ;  and,  on  the 
22d  April,  1852,  extended  at  the  jearlj  rental  of  $140.  Notices 
served  on  defendant,  and  thej  not  retaining  it  at  the  jearlj 
rental,  a  venditioni  exponas  was  issued  to  No.  812,  of  Jul j  Term, 
1852.    On  the  31st  Julj,  1852,  the  sheriff  sold  lot  No.  2  to  John 
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Barton  for  |110,  and  }ot  No.  8  to  Samuel  H<Nrrow  for  |200. 
'On  the  4th  of  September,  1852,  on  motion,  the  Court  nranted 
leaTe  to  the  sheriff  to  amend  his  levy,  by  striking  out  Nos.  2 
and  3,  and  inserting  Nos.  3  and  4.  The  sheriff's  deed  to  Samuel 
Morrow,  for  lot  No.  4,  sold  on  v€$idUioni  exp<ma9^  No.  812,  Jnlv 
Term,  1852,  ofiered,  for  acknowledgment,  11th  September,  1852. 
The  acknowledgment  was  objected  to  by  J.  S.  Hamilton,  Esq., 
but  for  whom  the  objection  was  made  does  not  appear  in  the 
case.  On  the  25th,  the  deed  was  duly  acknowledged.  The  plain- 
tiff claimed  the  premises,  under  a  subsequent  sheriff's  sale,  as  the 
property  of  S.  a  J.  Ebmilton,  and  alleged  that  the  levy  and  sale, 
under  which  the  defendant  claimed,  conferred  no  title  to  lot  No.  4. 

The  Court  (Hamttok,  P.  J.)  directed  a  verdict  for  the  plaintiff 
subject  to  the  opinion  of  the  Court,  ^^  as  to  the  legal  ^ect  of  the 
amendment  of  the  4th  September,  1862,  and  the  validity  of  the 
defendant's  title  under  his  deed.'^ 

On  a  subsequent  day,  his  Honour  delivered  the  following  opi* 
nion  on  the  point  reserved,  and  entered  judgment  for  the  defend- 
ant, non  ohdante  veredicto* 

'^  The  irre^arity  in  tiie  proceedings  which  fom  the  basis  of 
defendant's  title,  is  so  great,  that  noSiing  but  the  binding  force 
of  authority  could  compel  me  to  sustain  it. 

^^  It  was  right  enough  for  the  Court  to  allow  the  levy  to  be 
amended  so  as  to  embrace  the  lot  in  dispute,  but  all  subsequent 
proceedings  should  have  been  set  aside  at  plaintiff's  costs,  and 
the  sheriff  allowed  to  proceed  ^de  n^w'  with  his  amended  levy; 
anv  other  practice  might  lead  to  the  grossest  frauds,  and  become 
rmnous  to  creditors  as  well  as  debtors.  The  judgment-creditors 
under  whose  judgment  the  plaintiff  here  claims,  might  have 
objected  to  the  amendm^it  at  the  tiiQe,  but  did  not  do  so;  the 
defendants  in  the  execution  under  which  defendant  claims,  are 
not  here  olyecting  to  the  reeulari^  of  the  proceeding:  the 
amendment  m  the  levy,  vendiUoni  eacponae  and  sheriff's  deed 
were  aU  allowed  by  a  Court  of  competent  jurisdiction,  before 
the  deed  was  acknowledged,  and  before  the  levy  and  sale  under 
which  the  plaintiff  elaiihs.  The  record  of  this  amendment  gave 
full  notice  to  the  plaintiff  and  all  others  of  its  contents,  so  that 
no  want  of  notice  can  be  aUe^d  under  all  the  circumstances  of 
tliis  cdse,  and  the  decisions  m,  the  Supreme  Court.  I  feel  fully 
constrained  to  say  that  the  i^^ularity  of  this  amendment  cannot 
be  inquired  ilito  in  this  collatteral  proceeding,  but  that  the  same 
can  only  be  successfully  assailed,  if  at  all,  on  a  writ  of  error 
sued  out  in  the  qase^  where  it  was  allowed.  /  shaU  be  very  glad 
indeed,  if  the  Snpreime  JChwrt  canfmd  eufficierU  reaeone  jor  re* 
verring  me^  as  I  connder  the  amendment  if  allowed  to  stand, 
forms  a  dangerous  pxecedent» 

(''Vide  Bhoads  v.  The  Commonwealth,  8  HarriM  277;  Yastine 
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V.  Futjy  2Ser.  ^  R.  482 ;  Foster  v.  Gray,  10  HarrU  14, 15,  and 
many  other  authorities  to  the  same  point.) 

^^  Let  judgment  be  entered  for  the  defendant  on  the  question 
reserved,  non  obstante  veredicto'' 

To  which  the  counsel  for  \;he  plaintiff  did  then  and  there 
except  and  pray  the  Court  to  seal  this  exception,  which  is  done 
accordingly. 

This  opinion,  and  ruling  on  the  reserved  point,  was  assigned 
for  error. 

21 B.  HamiUon  and  Woods^  for  plaintiff  in  error. — The  amend- 
ment relied  on  by  the  defendants  was  not  of  such  a  nature  as  to 
cure  the  defect  in  their  title./  The  Court  could  not  divest  the 
title  by  substituting  in  the  deed  a  different  property  from  that  in 
the  levy.  There  was  no  notice  of  such  amendment.  Such  a 
practice  renders  parties  liable  to  imposition— alike  injurious  to 
defendants  and  creditors.  The  alleged  amendment  is  not  such, 
but  an  entire  change  of  the  record.  If  the  levy  was  amended,  all 
the  subsequent  proceedings  should  have  been  set  aside,  and  pro- 
ceedings de  novo  had.  The  case  of  Rhoads  ti.  Commonwealth,  8 
Harris  277,  does  not  sustain  the  ruling  of  the  Court.  No  amend- 
ment will  be  allowed  affecting  the  rights  of  third  parties:  14 
Johns.  Rep.  219 ;  6  Watts  186 ;  1  WiUson  B.  61. 

The  Act  of  16th  June,  1886,  expressly  requires  the  holding  of 
an  inquisition,  and  a  sale  without  it  is  void — none  was  hela  on 
this  levy,  as  amended:  8  Watts  422;  4  Teates  108;  lb.  212; 
2  Binn.  80 ;  8  Harris  90. 

J.  Bartony  for  defendant  in  error. — This  amendment  was  made 
by  a  Court  of  competent  jurisdiction,  before  the  levy  and  sale 
under  which  the  plaintiff  claims.  This  was  notice  to  all.  Neither 
the  defendants  nor  creditors  object.  The  plaintiff  is  a  stranger 
and  cannot  do  so.  The  plaintiff  is  the  wife  of  one  of  the  defend- 
ants, and  has  no  equity  against  the  defendant,  who  was  a  creditor 
and  bona  fide  purchaser. 

Even  were  th^  amendment  erroneous,  it  could  not  be  inquired 
into  collaterally ;  and  not  being  under  the  Act  of  1806,  it  could 
not  be  inquired  into  even  directly  upon  a  writ  of  error.  Rhoads 
V.  Commonwealth,  8  Harris  277 ;  Foster  v.  Gray,  10  Id.  14, 15 ; 
2  Ser.  ^  R.  482.  The  entry  of  the  acknowledgment  of  the  deed 
is  presumed  to  be  made  upon  notice,  and  has  all  the  effect  of  a 

£'  idicial  decree :  1  Baldwin  246 ;  and  is  in  the  discretion  of  the 
ourt :  8  Watts  194.  The  amendment  of  a  judgment  is  matter 
of  discretion:  11  Ser.  S  R.  357.  So  of  a  writ  of  venditioni 
exponas :  3  Barr  825 ;  2  Id.  855.  See  as  to  the  description  in 
the  writ :  5  Barr  126 ;  2  Id.  166.    Whatever  defects  Aere  were 
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in  the  description,  are  cured  by  the  acknowledgment  of  the 
sheriff's  deed:  5  Barr  168;  2  ffarrU  80. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — ^We  are  fully  satisfied  with  the  reasons  giyen  by  the 
learned  judge  of  the  District  Court,  in  support  of  the  judgment 
for  the  defendants,  non  obitante  veredicto.    We  are  bound  to 

f presume  that  the  amendment  permitted  in  the  numbers  of  the 
ots  sold  was  founded  upon  satisfactory  eyidence  that  a  mistake 
was  made  in  that  part  of  the  description  of  the  levy,  and  that 
the  true  numbers  of  the  lots,  really  levied  upon  and  sold,  were 
8  and  4  instead  of  2  and  3.  Besides  which,  the  objection  to  the 
amendment  is  neither  made  by  the  proper  person  nor  in  the  right 
place.  The  regularity  of  an  amendment  made  by  a  Court  of 
competent  jurisdiction  cannot  be  inquired  into  collaterally ;  and, 
whilst  the  defendant  acquiesces,  a  subsequent  purchaser  at  sheriff's 
sale  can  make  no  valid  objection  to  it. 

Judgment  afiirmed. 


Brown  et  cd.  versus  PowelL 

a.  tampike  or  plank-road  company,  or  their  contractors  or  agents,  who 
enter  upon  the  lands  of  a  person,  for  the  porpose  of  construotinff  their  road, 
without  having  the  damaces  previously  assessed,  tendered,  or  paid,  or  secured 
in  the  mode  provided  by  the  Acts  of  Assembly  regulating  such  companieB,  are 
trespassers,  and  may  be  sued  as  such. 

A  tenant  for  years  is  an  owner  within  the  meaning  of  the  Act,  and  is  enti- 
tled to  compensation  according  to  his  interest. 

Where  the  company,  their  agents  or  contractors,  £ul  to  comply  with  the 
provisions  of  the  Acts  in  regard  to  damages,  the  owner  or  tenant  may  waive 
thQ  iort,  and  proceed  to  have  his  damages  assessed  according  to  the  Act,  or 
brinff  trespass  at  his  election. 

A  license  from  the  owner  of  the  fee,  given  after  the  date  of  the  lease,  would 
afford  no  justification  for  invading  the  possession  of  the  tenant 

Erbob  to  the  Common  Pleas  of  JSrie  county* 

The  action  was  trespass  quare  clausum  fregit.  The  plaintiff 
occupied  the  locus  in  quo  as  the  tenant  of  James  M.  Sterrett. 

The  defendants  justified  on  the  ground  that  they  were  the  con- 
tractors of  the  "  Erie  and  Wattsburg  Plank-Road  Company," 
which  was  incorporated  by  the  Act  of  27th  February,  1849;  and 
idso  set  up  a  license  to  said  company  by  Sterrett,  the  owner  of  the 
fee. 

The  defendants  contended  that  the  company  had  the  right,  and 
having  it  might  delegate  it  to  its  contractors,  to  enter  upon  the 
land  for  the  purpose  of  constructing  the  road,  previous  to  the 
assessment  or  payment  of  damages ;  and  that  the  only  remedy  of 
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the  plaintiff  was  to  proceed  nnder  the  Act  for  the  assessment  of 
damages.  The  plaintiff  insisted  that  neither  the  coiiipan j  nor  its 
contractors  could  enter  upon  the  land  until  the  plaintiff  was  paid 
his  damages,  and  having  done  so,  they  becaine  trespi&ssers,  and 
this  action  could  be  maintained. 

The  Court  instructed  the  jury,  that  the  defendants,  not  having 
paid  the  plaintiff  his  damages  before  entering  upon  th6  land,  be- 
came trespassers,  and  this  suit  could  be  inaintained. 

Walker  J  for  plaintiff  in  error. — The  plaintiff,  for  the  recovery 
of  damages,  must  resort  to  the  mode  pointed  out  by  the  Act.  See 
Acts  26th  January,  1849;  7th  April,  1849;  14th  May,  1850. 
The  Act  must  be  pursued  in  exclusion  of  the  coinmon  law  remedy: 
Act  2l8t  March,  1806;  8  Sarris  94;  10  Id.  29;  2  Id.  65;  1 
Barr  308 ;  20  Johns.  Rep.  736  ;  18  Wend.  17. 

The  plaintiff's  land  is  not  taken;  he  was  but  h  lessee;  the 
company  had  a  release  from  the  owner.  His  damages  are  only 
consequential:  6  Whart.  25;  6  TT.  rf-  Ser.  114;  8  J?ami93-4; 
10  Id.  29. 

Thompsonj  for  defendant  in  error,  the  Court  declined  to  h^ar. 

On  the  paper-book  were  referred  to :  8  TT.  ^  Ser.  460 ;  4  T. 
Mep.  794 ;  2  Bam.  ^  Orens.  703 ;  6  Harru  65 ;  1  Barr  308 ;  10 
HarrU  29. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — The  Act  of  26th  January,  1849,  regulating  turn- 
pike and  plank- road  companies,  contained  no  provision  for  com- 
pensating the  owners  whose  lands  were  taken  for  the  bed  of  the 
road ;  but  the  supplement  of  the  7th  of  April  following  made 
provision  for  the  recovery  of  damages  for  this  injury,  to  be  assessed 
m  the  manner  prescribed  in  the  ^h  section  of  the  original  Act^ 
By  that  section  it  is  made  the  duty  of  the  corporation  to  ffive 
notice  of  their  intentions,  to  endeavour  to  agree  with  the  occupiers 
upon  the  damages,  or  upon  men  to  assess  them ;  or  if  either  party, 
upon  due  notice,  refuses  to  join  in  the  choice  of  tnen  for  that  pur- 

Eose,  then  a  justice  of  the  peace  of  the  county  where  the  lands 
e,  is  to  choose  them.  But  the  property  is  not  to  be  taken,  until 
the  assessed  value  be  tendered  or  paid,  or  adequate  security  be 
given  to  the  oimers  for  the  payment  thereof.  In  the  case  before 
us,  the  land  appears  to  have  be^n  taken  without  any  effort  to  ad*- 
just  the  compensation,  and  without  any  tender  or  payment  of  or 
securitj^  given  for  the  same.  The  corporation  and  all  who  acted 
bv  their  authority,  in  entering  upon  and  taking  possession  of  the 
plaintiff's  land,  were  therefore  trespassers,  and  liable  to  the  actiofi 
of  trespass  at  common  law.  The  supplement  was  not  intended  to 
repeal  the  provision  in  the  originid  Act,  which  declared  tiiat  no 
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p^irt  of  it  ^^  shall  authorise  the  taking  of  any  property  by  the 
eompany,  unless  the  same  be  previously  paid  K»r,  or  adequate 
security  gireu  to  the  owners  for  the  payment  thereof."  It  gives 
to  the  owner  a  right  to  have  the  damages  assessed  in  the  manner 
prescribed  in  the  9th  section  of  the  onginal  Act,  either  before  he 
IS  deprived  ci  his  property  or  afterwards  (if  he  chooses  to  waive 
the  trespass).  But  if  he  does  not  choose  to  waive  the  wrong  aris- 
ing from  an  unauthorized  entry  upon  him,  he  may  bring  his  action 
for  redress  at  common  law.  Notwithstanding  a  slight  ambiguity 
in  the  supplementary  Act,  the  fair  construction  of  it,  when  taken 
in  connexion  with  the  proviso  in  the  original  Act,  already  referred 
to,  is  that  the  owner  is  not  to  be  depnved  of  his  land  until  the 
compensation  be  adjusted  and  tendered,  paid,  or  secured.  The 
security  may  be  substituted  for  payment,  or  tender  of  payment, 
where  there  is  an  appeal  from  the  assessment,  and  the  company 
desires  to  enter  before  the  final  decision.  A  tenant  for  years  is 
an  owner  within  the  meaning  of  the  Act,  and  is  entitled  to  com- 
pensation according  to  bis  interest :  Turnpike  Road  t^.  Brosi,  10 
Marris  29.  ' 

There  is  no  evidence  on  the  paper-book  of  the  plaintiff  in  error 
tending  to  show  that  the  corporation  had  a  license  to  enter  mnted 
by  the  owner  of  the  fee,  before  he  demised  to  the  tenant  his  term 
for  years.  The  testimony  ffiven  by  Samuel  Low  and  Timothy 
Beed,  amounts  to  no  more  than  proof  that  the  company  entered 
upon  the  rights  of  the  tenant  for  years,  under  a  license  from  the 
landlord.  This  was  clearly  a  trespass.  It  is  not  necessary,  under 
the  evidence  stated  on  the  paper-book,  to  consider  what  the  law 
would  be  if  the  license  had  been  granted  before  the  lease,  and  the 
^nant  contracted  and  entered  without  notice  of  it. 

On  a  careful  consideration  of  the  errors  assigned,  we  see  nothing 
to  justify  a  reversal  of  the  judgment. 

Judgment  affirmed. 


Gibson  versus  Cummings. 

Where  a  party  sues  out  a  writ  of  error,  and  tibe  jadgment  is  affirmed,  and 
the  record  ib  remitted  to  the  Court  below,  where  the  ooats  are  taxed,  he  oanaot 
jaiintain  another  writ  of  error  to  saoh  taxation. 

A  party  oaa  hare  but  one  writ  of  error  to  tiie  same  jodgmeat. 

Erbob  to  the  Common  Pleas  of  Fayette  county* 
The  plaintiff  in  error  brought  an  action  of  asfumpsit  against 
the  defendant,  upon  a  parol  contract,  for  the  sale  of  a  house  and 
lot.  The  defendant  denied  the  contract,  and  also  set  up  the 
statute  of  frauds  and  perjuries.  Upon  the  first  trial  of  the  cause, 
the  plaintiff,  by  leave  of  the  Court,  filed  an  additional  count. 


Digitized  by  CjOOQIC 


282  SXJPREME  COURT  IPitUburgh 

[GibtOD  V.  Cummings.] 

claiming  damages  for  the  breach  of  the  contract,  and  the  jurj 
render^  a  verdict  in  his  favonr  for  (217.27.  This  verdict  was 
set  aside  bv  the  Court,  and  a  new  trial  granted;  and,  on  the 
second  trial,  the  plaintiff  recovered  a  verdict  for  (20.  Upon 
which  he  sued  out  a  writ  of  error,  and  the  judgment  was  affirmed 
and  the  record  remitted.  The  plaintiff's  costs  having  been  taxed 
in  the  case  by  the  prothonotaiy,  the  defendant  appealed  from 
said  taxation  to  the  Court  of  Common  Pleas,  and  the  Court 
struck  out  all  of  plaintiff's  costs  prior  to  the  term  at  which  the 
amendment  of  the  narr.  was  made,  and  allowed  him  those  which 
accrued  subsequent  to  the  time  of  the  amendment  filed.  To  this 
ruling  of  the  Court  the  plaintiff  excepted,  and  sued  out  this  writ, 
and  assigned  for  error  the  refusal  of  the  Court  below  to  allow  him 
full  costs. 

Ewingy  for  plaintiff  in  error. 

Kainey  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

LowBiB,  J. — ^Last  year  the  plaintiff  brought  this  case  up  on  a 
writ  of  error,  and  the  judgment  was  affirmed,  and  the  record  re* 
mitted.  After  that  the  costs  were  taxed,  and  now  we  have  a  writ 
of  error  to  the  taxation.  This  is  claiming  a  right  to  two  writs 
of  error  to  the  same  judgment,  or  two  suits  for  the  same  cause 
of  action ;  and,  if  this  can  be,  whv  may  we  not  have  another  ? 
A  case  cannot  be  thus  split  up.  A  party  must  not  sue  even  in 
error  prematurely,  if  hq  wants  his  whole  case  reviewed.  He 
ought  to  see  that  the  costs  are  taxed  before  error  brought,  if  he 
fears  that  the  taxation  may  need  correction  here. 

Judgment  affirmed  with  costs. 


Dodson^s  Appeal. 

A  debtor  who  desires  to  have  the  benefit  of  the  exemption  under  the  Act 
of  1849,  must  claim  it,  and  he  waives  all  right  to  it  by  remaining  silent. 

Where  a  debtor's  land  was  levied  upon,  and  he  claimed  the  exemption,  and 
an  appraisement  was  made,  but  no  sale  eflfeoted  nnder  that  execution,  and 
afterwards  another  creditor  levied  upon  a  part  of  the  same  land  and  sold  it» 
without  the  debtor  having  given  the  notice  and  made  the  claim  upon  the  latter 
execution ;  Hdd,  that  he  mul  waived  his  right,  and  was  not  entitied  to  claim 
$300  out  of  the  proceeds  of  the  sale. 

This  is  an  appeal  from  the  decree  of  the  Court  of  Common 
Pleas  of  Weitmoreland  county y  distributing  the  proceeds  of  the 
sheriff's  sale  of  the  real  estate  of  Dorsey  JDodson. 

Bobert  McDowell  had  a  judgment  against  Dodson,  upon  which 
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he  issued  2kfi.fa.y  and  levied  on  the  real  estate  of  defendant,  as 
well  that  part  of  the  lot  out  of  which  the  fund  in  controversy 
arose,  as  also  a  part  of  the  same  lot  which  Dodson  had  previously 
sold  to  Glover,  Kier  &  Co.,  but  after  the  entry  of  McDoweirs 
judgment. 

At  the  time  of  holding  the  inquisition,  Dodson  gave  notice  that 
he  claimed  the  benefit  of  the  Exemption  Act  of  1849.  An  appraise- 
ment was  had  under  that  Act,  and  found  that  the  land  would  not 
divide,  &c.,  and  the  proceedings  returned  with  the  writ.  A  ver^ 
ditiani  exponas  was  issued,  but,  before  any  sale  was  made,  the 
judgment  was  transferred  by  the  plaintiff  to  James  Glover,  one 
of  tiie  firm  of  Glover,  Kier  k  Co.,  and  the  execution  stayed  on 
the  22d  of  February,  1854. 

On  the  18th  April,  1854,  Glover,  Kier  &  Co.  issued  a  fieri 
facias  on  a  judgment  assigued  to  them  by  Amos  Ogden,  by  virtue 
of  which  that  portion  of  Dodson's  real  estate  only  (included  in 

J)rior  levy)  whicn  he  had  not  conveyed  to  Glover,  Kier  &  Co.,  was 
evied,  condemned  and  sold  without  a  notice  or  claim  from  Dodson 
of  the  benefit  of  the  exemption  law.  When  the  proceeds  were 
brought  into  Court  for  distribution,  he  claimed  to  receive  $300  by 
virtue  of  the  proceedings  on  the  former  writ.  An  auditor  was 
appointed  to  make  distribution,  who  disallowed  the  claim,  and,  on 
exceptions  filed  to  this  report  in  the  Court  below,  the  report  of 
the  auditor  was  confirmed,  and  Dodson  removed  the  proceedings 
by  appeal  to  this  Court,  and  assigned  for  error  here  the  refusal 
of  the  auditor  and  the  Court  to  allow  him  to  take  $300  out  of 
the  fund  in  Court  under  the  Act  of  1849. 

(hwan  and  MeKinney,  for  appellant. — The  Act  of  1849,  crea- 
ting this  exemption,  requires  the  debtor  in  any  (not  every)  case, 
where  real  estate  is  levied  upon,  to  give  notice  of  his  claim,  &c. 
In  this  case  the  notice  was  given  on  the  first  case,  and  inquisition 
and  appraisement  returned.  K  the  sale  had  been  made  on  that 
writ,  it  is  admitted  he  would  have  been  entitled  to  the  exemption. 
The  sheriff  is  the  officer  of  the  law,  and  represents  all  the  credi- 
tors—certainly all  judgment-creditors,  and  such  proceedings  upon 
one  notice  and  claim  would  bind  all  the  judgment-creditors :  Bow- 
yer's  Appeal,  9  Harris  210.  The  reasoning  in  that  case  is  an- 
swered by  the  facts  in  this — ^that  the  defendant  gave  notice,  &c., 
without  delay. 

The  law  is  never  presumed  to  require  a  repetition  of  the  same 
Act  for  the  same  purpose — ^this  would  create  useless  trouble  and 
expense. 

Tumey^  for  appellees,  relied  upon  the  decision  of  this  Court 
in  Bowyer*s  Appeal,  9  Harris  210.  That  whatever  the  debtor 
does  not  claim  is  waived.     That  he  must  give  notice  before  inqui- 

VoL.  I.— 80 
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aition :  Brant's  Appeal,  8  HarrU  141 ;  Miller's  Appeal,  4  HarrU 
800 ;  Weaver's  Appeal,  6  JTarm  807.  Act  of  9th  April,  1849, 
P.  X.  633 ;  2  Parians,  279. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — The  appellant's  property,  consisting  of  a  lot  in  the 
town  of  Bolivar,  was  levied  on  bv  the  sheriff.  He  gave  notice 
that  he  claimed  the  exemption.  An  appraisement  was  made  and 
returned.  But  there  never  was  a  sale  under  that  levy.  After- 
wards another  execution  was  issued  on  another  judgment,  and 
another  levy  was  made,  not  on  the  same  property,  but  on  a  part 
of  the  same.  No  notice  was  given  in  the  latter  case,  and  on  it  the 
sale  was  made  out  of  which  the  fund  now  in  Court  arose. 

It  is  the  settled  construction  of  the  Act  of  1849  that  a  debtor, 
who  desires  to  have  the  benefit  of  that  statute,  must  claim  it,  and 
that  he  waives  all  right  under  it  if  he  remains  silent.  The  ap- 
pellant suffered  the  proceedings,  on  which  his  property  was  finally 
sold,  to  go  on  from  beginning  to  end  without  making  any  demand 
for  an  appraisement.  Can  he  now  be  permitted  to  say  that  his 
demand  in  another  case,  where  no  sale  took  place,  is  enough  with- 
out showing  that  it  was  repeated  in  the  present  case  ?  We  think 
not.  Notice  to  one  person  who  does  not  sell  is  not  notice  to  an- 
other who  does.  Even  if  the  same  person  were  plaintiff  in  both 
executions,  it  would  not  answer ;  and  for  this  the  difference  in 
the  two  cases  would  be  a  decisive  reason.  It  might  very  well  be 
supposed  that  the  debtor  had  motives  for  claiming  the  exemption, 
when  the  whole  of  his  lot  was  levied  on,  whidi  did  not  exist  when 
only  a  part  of  it  was  seized. 

Decree  afiirmed. 


Stewart  verstis  Stewart. 

Where  a  devisee  goes  into  tiie  possessicm  of  land  daiming  it  under  the 
devise,  and  keeps  it  undisturbed  for  twenty-one  years,  he  has  a  title  to  it  which 
nobody  can  question. 

Other  devisees  or  heirs  who  are  dissalislled  with  the  qnanti^  or  location  of 
ihe  hmd,  must  make  thdr  claim  before  the  statute  runs  over  it,  as  afto*  such 
« lapse  of  time  the  law  will  presume  that  it  was  detigni^ed  and  marked  off 
to  hmi  by  the  other  parties  interested. 

Even  where  the  possession  has  not  been  consistent  with  the  devise,  or  the 
descri]^tion  In  the  will  is  ambiguous,  after  twenty-one  years'  possession,  no  new 
ajmortionment  can  be  demanded. 

Nor  will  the  fisu^t  that  he  entered  into  possession  before  the  death  of  the 
devisor,  who  was  his  father,  in  anticipation  of  a  devise  to  him,  or  under  a  ^ifl 
from  the  latter,  take  the  case  out  of  the  general  rule ;  his  keeping  possession 
and  claiming  it  under  his  father's  will,  was  as  distinct  an  act  of  hostilitj 
against  the  other  devisees,  as  if  he  had  claimed  it  under  a  deed  from  tM 
devisor. 
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Error  to  fhd  Oommoti  Pleas  of  Indiana  county. 

Jane,  PoUj,  and  Eleanor  Stewart  brought  ui  liction  of  eject- 
ment against  Samuel  Stewart  for  50  acres  of  land  in  Centre  town- 
ship, Indiana  county.  On  the  29th  day  of  April,  1828,  Archibald 
Stewart,  Sr.,  the  father  of  the  parties,  was  the  owner  of  a  tract  of 
land  of  about  400  acres,  of  which  this  land  in  controveAy  was  a 

Sirt.  On  that  day  he  made  and  executed  his  will,  by  which  he 
Tided  the  tract  among  his  fkmily.  To  his  son  Archibald  he  de- 
rised  100  acres  and  allowance  to  be  laid  off  on  the  south  side  of  the 
^ract.  To  the  defendant  he  gave  100  acres  and  allowance  to  be 
laid  off  to  him  (m  the  north  end  of  the  farm,  adjoining  lands  of 
Johnson  and  others,  to  include  the  buildings  then  occupied  by  de- 
fendant. The  residue  of  the  tract  he  devised  to  his  wife  Eleanor 
in  fee.  Archibald  Stewart,  the  testator,  died  in  March,  1831. 
The  widoW)  by  her  will,  dated  4th  July,  1831,  devised  her  portion 
<tf  the  tract  to  the  plaintiffs.  In  1827,  Samuel  Stewart,  the  defend- 
ant, went  into  possession  of  the  land  he  now  occupies,  including 
the  land  in  dispute,  under  a  gift  from,  or  by  permission  of,  his 
father,  and  contmued  in  the  actual  occupancy  of  it  until  the  trial 
of  this  suit. 

About  one  year  after  the  death  of  the  testator,  Archibald 
Stewart,  Jr.,  one  of  the  executors  (the  widow  and  Jane  being 
the  others),  procured  a  surveyor,  and  divided  the  land  into  three 
parts,  according  to  the  directions  in  the  will,  as  they  supposed. 
Samuel  was  present,  and  assisted  in  the  survey,  and  his  part  con- 
tained 107  acres  and  8  perches,  and  allowance.  The  widow  did 
not  assent  to  this  division,  and  died  shortly  after  it  was  made. 

The  plaintiffs,  afterwards,  made  a  deed  to  Archibald  for  his 
}>art.  Samuel  continued  in  the  exclusive  possession  of  the  part 
surveyed  off  to  him,  and  the  plaintiffs  continued  likewise  after  the 
death  of  their  mother  in  possession  of  the  part  laid  off  for  her, 
cultivating  up  to  Samuel's  lines,  and  assisting  in  keeping  up  the 
division  fences,  until  the  commencement  of  this  action,  on  the  20tii 
April,  1852. 

The  plaintifik  claimed  that  the  defendant  was  in  the  possession 
of  land,  which,  by  their  &ther's  will,  had  been  devisea  to  tiieir 
mother,  and  by  her  will  devised  to  them. 

The  defendant  relied  mainly  upon  the  statute  of  limitations. 

The  Court  instructed  the  jury,  that  if  the  defendant  was  on  the 
land  claiming  by  and  under  the  devise,  his  possession  was  not  ad- 
verse, and  therefore  the  statute  of  limitations  would  not  avail 
him.  And  that,  before  his  possession  could  fiedrly  be  consid^ed 
adverse  to  plaintiffs,  there  should  be  shown  some  acts  of  hostflity ; 
something  to  show  that  after  his  father's  death  he  claimed  adverse 
to,  and  not  xmder  the  title  derived  through  the  will. 

The  jury  found  for  the  plaintiffs  several  acres  on  the  east  and 
south  ends  of  defendant's  farm,  including  a  meadow  and  other 
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fields,  of  which  he  had  been  in  possession  from  before  his  father's 
death  till  the  time  of  trial. 

The  instructions  of  the  Court  below  were  assigned  for  error  in 
this  Court. 

Drum^  for  plaintiff  in  error. — The  defendant  could  well  hold  the 
land  under  the  will  and  adverselj  to  the  other  devisees  at  the 
same  time.  He  held  adversely  to  all  the  world,  when  he  claimed 
to  hold  it  09  hU  own.  Suppose  him  to  have  been  in  error  that 
the  devise  covered  the  disputed  part,  his  possession  would  be 
equally  good.  The  fact  that  he  entered  by  permission  of  his 
father  in  1827,  does  not  change  the  application  of  the  rule.  His 
possession  at  least  commenced  to  be  adverse  at  the  father's  death 
in  1831.  The  Court  should  at  least  have  submitted  the  question 
to  the  jury.  His  occupancy,  limitation  of  hb  boundary  by  the 
fences,  and  the  coincident  occupancy  on  the  other  side,  were  a 
constant  and  continuing  assertion  of  adverse  and  hostile  possession. 
An  express  declaration  in  severalty  was  not  necessary :  1  TT.  ^ 
8er.  191 ;  6  Id.  315;  10  Ser.  ^  B.  182.  Taking  the  whole  of 
the  profits  must  be  under  a  claim  of  exclusive  right :  9  Barr  227 ; 
2  TT.  ^  Ser.  307  and  294;  9  Watts  863;  10  Id.  192;  6  Barr 
483.  Mutual  occupation  of  lands  up  to  a  certain  fence  for  twenty- 
one  years,  gives  a  right,  whether  either  party  knew  of  adverse 
claim  or  not :  9  Watts  566. 

Banks  and  Tat/lor^  for  defendant  in  error. — The  defendant's 
right  to  the  land  must  depend  on  the  statute  of  limitations ;  he 
cannot  pretend  to  claim  it  under  the  will,  as  the  will  gave  him  a 
different  part  of  the  land.  The  survey  made  was  not  in  accord- 
ance with  the  will  The  defendant  claimed  to  hold  under  the  will 
and  not  adversely  to  the  other  devisees.  Until  it  was  designated, 
they  were  holding  as  tenants  in  common,  and  then  the  statute 
would  not  begin  to  run  until  his  possession  became  hostile  and 
exclusive :  Long  v.  Mast,  1  Jones  196 ;  4  Bow.  289.  In  Lodge 
V.  Patterson,  3  Watts  76,  it  is  ruled  that  the  possession  of  one 
joint  tenant  or  tenant  in  common  is  primd  facie  the  possession  of 
his  co-tenants,  and  it  would  continue  so  until  some*hostile  demon- 
stration was  made  by  the  one  in  possession :  10  Watts  158 ;  and 
the  new  entry  into  the  lands  of  a  common  ancestor  and  taking  the 
profits  for  twenty-one  years,  would  not  be  a  disseisin  of  the  others, 
unless  there  were  some  plain  and  decisive  acts  of  hostility :  Hart 
V.  Gregg,  10  Watts  185. 

The  opinion  of  the  Court  was  delivered  by 
Black,  J. — From  the  evidence  returned  with  the  charge  of  the 
Court  in  this  case,  it  appears  that  the  defendant  occupied,  had, 
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and  held,  the  land  in  dispute  more  than  twenty-one  years  before 
the  beginning  of  the  present  suit.  Why  should  he  not  be  pro- 
tected by  the  statute  of  limitations  ?  The  plaintiffs,  who  are. his 
brother  and  sisters,  answer  that  it  was  part  of  their  father's  land, 
of  which  their  mother  was  the  devisee,  and  they  afterwards  got  it 
by  her  will. 

Archibald  Stewart,  the  father  of  all  the  parties,  owned  four 
hundred  acres,  which  he  devised  in  separate  portions  to  his  two 
son^  and  his  wife.  The  present  defendant  was  in  possession  of 
the  one  hundred  acres,  which  he  now  has,  at  the  time  of  his  father's 
death,  and  from  that  time  to  the  present,  he  has  asserted  that  the 
one  hundred  acres  given  him  in  his  father's  will,  was  this  same 
piece.  The  plaintifis  insist  that  the  land  actually  devised  to  him 
does  not  include  the  part  in  dispute,  but  other  land  of  much  less 
value,  which  he  never  claimed. 

When  a  devisee  goes  into  the  possession  of  land,  claiming  it 
under  the  devise,  ana  keeps  it  undisturbed  for  twenty-one  years, 
he  has  a  title  to  it  which  nobody  can  question.  If  other  devisees 
or  heirs  think  he  has  taken  too  much  land,  or  taken  it  in  the 
wrong  place,  they  must  make  their  claim  before  the  statute  runs 
over  it,  or  else  not  make  it  at  all.  After  such  a  lapse  of  time,  the 
law  will  presume  that  it  was  designated  and  marked  off  to  him  by 
the  other  parties  interested.  They  cannot  demand  a  new  appor- 
tionment, even  if  his  possession  has  been  inconsistent  with  the 
devise,  much  less  can  they  do  so  when  the  description  in  the  will 
is  merely  ambiguous.  l£s  possession  for  twenty-one  years  is  as 
good  as  their  deed. 

But,  in  the  present  case,  the  defendant  had  taken  possession 
before  his  father's  death,  probably  under  one  of  those  gifts  which 
parents  frequently  make  to  their  children  in  anticipation  of  their 
testamentary  arrangements.  The  Court  seemed  to  think  that  this 
fact  would  take  the  case  out  of  the  general  rule  above  laid  down. 
We  are  not  of  that  opinion.  His  keeping  possession  of  the  land 
in  dispute  and  claiming  it  under  his  father's  will,  was  an  act  of 
hostility  against  the  other  devisees,  as  distinct  as  anything  he 
could  Iiave  done.  If  he  claimed  it  as  devisee,  he  claimed  it  as  his 
own,  and  if  he  claimed  it  as  his  own,  that  claim  was  surely  ad- 
verse to  them  as  well  as  all  the  rest  of  the  world.  It  would  not 
have  been  more  so  if  he  had  held  it  under  a  deed  from  his  father. 

In  this  view  of  the  case,  the  instructions  upon  that  part  of  the 
evidence  which  was  adduced  to  show  what  were  the  boundaries  of 
the  land  devised,  b^ame  unimportant.  It  does  not  matter  much 
what  they  were,  if  the  defendant  has  been  in  the  adverse  posses- 
sion for  twenty-one  years. 

Judgment  reversed  and  venire  facias  de  tmvo  awarded. 
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BlacVs  Appeal. 

Where  seTeral  dietribotees  agreed  in  writine  that  the  admlnletrator  of  theb 
intestate  should  settle  certain  obligations  and  claims  in  faTour  of  the  estate, 
against  one  of  the  distributees,  apon  such  terms  as  should  seem  most  desirable 
to  him,  and  he  believing  them  to  have  been  paid,  delivered  them  up  to  be  can- 
celled, the  administrator  could  not  be  aflerwards  charged  with  the  amount  of 
BQch  obligations  in  the  settlement  of  his  account,  at  the  instance  of  one  who 
was  a  party  to  the  agreement 

^  In  settling  the  dispute,  he  was  not  an  arbitrator,  but  acting  in  the  line  of 
his  duty  as  an  administrator,  and  as  such  is  protected  by  the  agreement  of  the 
heirs,  and  not  responsible  for  an  error  of  juagment. 

Appeal  by  Mrs.  Julia  Ann  Black,  from  the  decree  of  the  Or* 
phans'  Court  of  WdBhington  county^  confirminffjiie  report  of  an 
auditor,  distributing  the  amount  in  the  hands  of  William  Workman, 
administrator  of  Jacob  Schaeffer,  deceased. 

The  deceased  left  issue,  two  daughters,  the  appellant  and  Louisa 
Thompson,  and  a  granddaughter  named  Mu^  Kingland,  issue  of 
Charlotte  Rindand,  deceased,  a  daughter  of  the  intestate,  and  for 
whom  Colin  IL  Beed  was  guardian.  Shortly  aftw  the  death  of 
Jacob  Sohaefier,  difficulties  occurred  in  the  administration  of  his 
estate,  crowing  out  of  claims  which  he  held  against  his  daughters, 
and  of  demanoB  which  they  made  upon  his  estate.  To  enable  the 
administrator  to  settle,  the  heirs  signed  the  foUowing  agreements : 

^^  For  the  purpose  of  closing  the  estate  of  Jacob  Schaeffer,  de* 
ceased,  as  speedily  as  possible,  and  preventing  fiirther  delay,  expense, 
and  litigation,  we  do  hereby  authorise  Wilham  Workman,  adminis- 
trator, to  settle  all  disputed  claims  for  and  against  said  estate  on 
such  terms  as  will  seem  most  desirable  io  him,  and  on  the  basis  of 
such  adjustment  to  settle  his  account,  and  make  distribution  of  die 
whole  estate  i^  his  hands.  It  is  understood  that  this  authority 
embraces  all  claims  held  by  the  estate  against  Mrs.  Ringland,  for 
notes  ^ven  by  her  to  her  fath^,  or  claims  against  her  paid  by 
him,  which  claims  said  administrator  is  to  adjust  and  dispose  of  as 
to  him  may  seem  just  and  equitable. 
'^  Witness  our  hands  this  18th  of  December,  1858. 

''  C.  M.  Bbbd, 
^  Chiardian  of  Mary  Ringland. 
'^  Julia  Ann  Black, 
^  Gborqb  Black." 

^^  I  hereby  assent  to  the  cancellation  and  extin^ishment  of  tba 
claims  in  the  hands  of  William  Workman,  admmistrat(Mr  of  the 
estate  of  Jacob  Schaeffer,  against  Charlotte  Ringland  in  her  life* 
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time,  and  that  the  distribation  of  the  estate  of  said  Jacob  Scfaaefier 
shall  be  made  as  if  such  claims  had  never  existed. 

^^  Witness  my  hand,  December  22^  1868. 
"Attest:  "LowsaThobipsok." 

«  Jas.  Watson." 

The  administrator  at  this  time  held  notes  and  obligations  given 
to  the  intestate  by  Charlotte  Ringland^  and  paid  by  him  for  her, 
to  the  amount  of  9616.07,  and  also  various  claims  against  Mrs. 
lliompson  and  her  husband.  Mary  Ringkmd's  guardian  alleged 
tiiat  Jacob  Scfaaefier,  in  his  lifetime,  nad  been  the  guardian  of  MsTry, 
and  that  in  right  of  her  father,  who  was  deceased,  she  was  entitled 
to  $3000  in  Natchez,  which  had  been  lost  Uirough  the  intestate's 
tt^ect.  Mrs.  Thompson  i^d  her  husband  mAe  a  claim,  the 
amount  of  which  did  not  very  distinctly  appear,  for  various  ser- 
vices rendered'  to  her  father.  In  pursuance  of  the  agreements 
above  recited,  the  administrator  deUvered  up  to  Mr.  Keed,  the 
guardian  of  Mary  Bin^land,  the  claims  he  held  against  her 
mother,  and  also  the  claims  against  Mrs.  Thompson  and  her  hus- 
band; they  at  the  same  time  relincjuishing  their  claims  against 
&e  estate.  The  administrator  filed  his  account,  showing  a  balance 
ia  his  hands  of  $8208.38,  which  was  confirmed  by  the  Orphans' 
Court  in  February,  1864;  and  at  the  May  Term  following,  aa 
auditor  was  appointed  to  make  distribution.  Before  the  aumtor, 
ike  appellant  contended  that  Mary  Ringland  should  be  charged 
with  the  several  claims  which  the  intestate  had  held  against  her 
mother,  Charlotte  Bingland,  and  which  the  administrator  had 
delivered  up.  The  appellees  relied  upon  the  agreement^,  and  the 
settlements  made  by  the  administrator  in  pursuance  of  them. 

The  auditor  sustained  the  settlements  made  by  the  administrates 
upon  these  disputed  claims,  and  reported  an  equal  distribution  of 
the  balance  of  the  account  among  the  three  heirs. 

To  ^is  report  the  appellant,  Julia  Ann  Black,  filed  excep- 
tions. The  Orplmns'  Court  ov^ruled  these  exceptions,  and  eon- 
firmed  the  rej)ort  of  the  auditor;  and  an  appeal  was  taken  to  this 
Goort. 

Achesinty  Iftboit,  MorUffomeryy  and  €Hb$eny  for  appellant. 

iPm.  MeKmnoHy  for  appefiee. 

The  ejmion  of  the  Court  was  delivered  by 

Black,  J. — The  appellee  was  administrator  of  Jacob  Schaefier, 
daceaeed.  The  appeUant,  who  is  one  of  the  distributees,  sought 
to  charge  ham  in  his  account  with  certain  obligations  and  notes 
grven  up  by  him  and  cancelled.  The  Court  refused  to  permit  it^ 
and  we  think  rightly,  for  this  most  conclusive  reason :  The  obliga- 
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tioDB  and  claims  in  qnestion  were  disputed,  and  tbeir  jostice  denied 
by  another  member  of  the  family.  To  save  a  contest  unseemly 
and  disagreeable,  the  appellant,  as  well  as  the  other  distributees, 
agreed  in  writing  that  the  administrator  should  settle  them  on  such 
terms  as  should  seem  most  desirable  to  him.  He  did  so  by  giving 
up  the  claims.  It  is  not  doubted  that  he  acted  in  good  faith,  or 
that  he  cancelled  the  notes  because  he  thought  they  had  already 
been  paid.  But  the  appellee  thinks  that  she  ou^ht  to  be  permitted 
to  charge  him  notwithstanding,  on  the  ground  that  his  act  was 
wrong,  and  that  he  was  merely  an  arbitrator  between  the  heirs, 
with  his  authority  revoked  at  the  time  his  award  was  made.  He 
was  not  an  arbitrator.  In  settling  or  compromising  the  dispute 
he  was  in  the  line  of  his  duty  as  an  administrator,  and  the  paper 
which  the  heirs  gave  him  was  sufficient  to  protect  him  from  respon- 
sibility for  an  error  of  judgment. 

Decree  affirmed. 


Cassidy  versus  Conway. 

When  a  surrev  has  been  once  made,  returned,  and  accepted,  a  new  one  can- 
not be  made  without  the  assent  of  ibe  officers  of  the  Commonwealth,  and  not 
eTen  then,  so  as  to  affect  intenreninK  rights. 

Nor  can  such  survey  when  so  made,  returned,  and  accepted,  be  changed  bj 
the  officers  of  the  Commonwealth,  without  the  previous  assent  or  subsequent 
acquiescence  of  the  owner  of  the  survey. 

The  assent  of  a  warrant-holder  to  an  orinnal  survey  is  presumed,  but  not 
so  as  to  a  subsequent  one,  unless  he  had  asked  for  it  or  claimed  under  it 

Whether  a  warrant  has  been  shifted,  or  whether  it  has  been  located  upon 
tiie  land  it  calls  for,  are  questions  of  fact  to  be  determined  by  the  juiy. 

Error  to  the  Common  Pleas  of  Cambria  county. 

Patrick  Conway,  the  plaintiff,  .brought  ejectment  against  Law- 
rence Cassidy  ana  Michael  Nagle,  to  recover  from  them  a  tract 
of  land  alleged  to  be  in  their  possession,  surveyed  in  pursuance 
of  a  warrant  in  the  name  of  David  Ebunmond,  Sr.,  dated  the  25th 
October,  1773,  for  ^^  three  hundred  acres  of  land  adjoining  Joseph 
Fields,  on  some  of  the  head  waters  of  Juniata,  in  the  coun^  of 
Bedford,"  endorsed  ^^  No.  87,"  and  a  survey  of  801}  acres  and 
allowance,  by  Thomas  Smith,  D.  S.,  on  the  15th  of  June,  1776, 
also  endorsed  ^^  No.  87."  A  tax  side  of  the  same  land  to  James 
C.  McGuire,  and  a  regular  title  from  McGuire  to  himself.  The 
defendants  severed  in  their  defence.  Nagle  showed  an  adverse 
possession  of  the  land  he  claimed  for  more  than  21  years,  and  a 
verdict  was  rendered  in  his  favour.  Lawrence  Cassidy  gave  in 
evidence,  and  showed  title  thereto  in  himself  and  his  brother  Lewis 
a  warrant  to  Jacob  Fawns,  dated  the  10th  of  April,  1776,  for 
^^  800  acres  of  land  on  the  south  side  of  Clearfield  Chreek,  to  adjoin 
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«n  old  sorTeyed  line  about  one  mile  below,  where  the  path  crosses 
said  creek  from  Frankstown  to  Kittaning,  in  Westmoreland 
county."  A  survey  thereon  of  332  acres  25  perches,  per  John 
Henderson,  ^^  deputed  for  this  seryioe,'*  on  the  24th  June,  1776. 
For  the  purpose  of  invalidating  the  plaintiff's  title  under  the  David 
Hammond  survey,  the  defendants  gave  in  evidence  a  survey  of  337 
acres,  made  on  tne  7th  November,  1786,  by  George  Woods,  D.  S., 
in  pursuance  of  the  same  warrant,  in  the  name  of  David  Hammond, 
which  latter  survey  was  returned  into  the  surveyor  general's  office 
on  the  29th  March,  1787.  This  last  survey  did  not  cover  the  land 
in  dispute,  but  was  located  at  a  different  place  from  the  first  survey 
made  upon  the  same  warrant* 

The  first  survey  as  located,  and  the  Jacob  Fawns  survey,  uud&r 
which  Cassidy  claimed,  interfered  with  each  other,  and  were  the 
subiect*matter  upon  which  the  questions  in  this  Court  were  raised. 

That  portion  of  his  Honour  Judge  Taylob's  charge,  which  is 
material,  is  as  follows : — 

^^  Which  is  the  better  title,  the  Hammond  or  the  Jacob  Fawns  ? 

^'  The  Hammond  is  the  older  warrant,  i^nd  the  prior  survey. 
The  survey  upon  it  was  made  on  the  15tb,  c^  the  survey  upon 
the  Jacob  Fawns  on  the  24th  of  June,  in  the  same  year.  This,  if 
hoik  were  indescriptive,  or  descriptive  and  not  shifted,  warrants, 
would  determine  the  priority  of  the  Hammond.  But  the  defendant 
alleges  that  the  Hammond  was  shifted;  and  that  the  title  under 
it  would  date  only  from  the  5th  of  August,  when  it  was  accepted, 
after  the  date  of  the  Fawns  survey.  And  such  is  the  law  with 
respect  to  a  shifted  warrant.  Whether  a  warrant  has  or  has  not 
been  shifted,  must  be  determined  by  the  jury,  from  the  evidence 
fixing  the  marks  or  localities  called  for,  and  the  location  of  the 
survey :  but  it  is  necessary  to  inquire  and  settle  in  the  first  place, 
what  is  to  be  considered  a  shiftingj  such  as  will  postpone  the  title 
until  notice,  or  until  the  acceptance  of  the  surv^sy.  [The  Court 
here  read  to  the  jury  the  observationa  of  Judge  Q^bson,  in  10  Ser. 
^  H,  216,  and  continued :]  It  will  thus  be  seen  ^at  to  constitute 
a  shifting,  the  survey  must  be  so  separated  from  the  place  described 
in  the  warrant,  as  to  show  that  it  was  removed  from  the  ground 
which  was  first  intended ;  so  as  to  show  a  change  of  intention. 
When  the  warrant  is  not  precisely  descrijptive,  but  loose  or  vague 
in  the  terms  of  description,  and  the  location  answers  the  calls  with 
reasonable  certainty,  it  is  not  shifted,  though  cUl  the  calls  may  not 
be  precisely  met  or  answered. 

^*  These  are  both  descriptive  warramts ;  both  loose  or  vi^e,  rather 
than  precise,  in  the  terms  of  description ;  as  we  notice  in  the  de- 

ntion  contained  in  one  of  them,  ^  on  some  of  the  head  waters 
iniata;'  and  in  the  other,  ^on  the  south  side  of  Clearfield 
Creek,  to  adjoin  an  old  surveyed  line  about  one  mile  belota  where 
the  path  crosses  said  creek.     The  Hanmiond  warrant  calls  for 
Vol.  I.— 81 
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^  800  acres  of  land  adjoining  Joseph  Fields  on  some  of  the  head 
waters  of  Juniata,  in  the  county  of  Bedford.'  The  survey  is  shown 
to  adjoin  Fields;  and  it  is  shown  that  Fields  lies  on  the  head 
waters  of  the  Juniata,  which  the  plaintiff  contends  locates  the 
survey  according  to  the  literal  terms  and  true  and  natural  meaning 
of  the  description.  But  if  it  adjoins  the  Fields  (the  only  certain 
call  in  the  description),  and  is  not  over  40  rods,  as  the  witnesses 
of  the  defendant  prove,  from  the  nearest  Juniata  waters,  we  say 
that  the  calls,  in  any  construction  of  the  description  of  the  war- 
rant, are  sufficiently  met  and  answered  hy  the  location ;  and  that 
it  is  not  shifted. 

^^  The  case  then,  gentlemen,  may  be  committed  to  you  in  a  few 
words.  You  will  regard  the  survey  of  801 J  acres,  made  the  16th 
of  June,  1776,  and  t&ough  a  tax  sale  of  which  the  plaintiff  claims, 
as  a  valid  survey,  and  the  only  valid  survey  upon  the  David  Ham- 
mond warrant,  if  another  survey  was  afterwards  made  upon  that 
warrant ;  and,  finding  it  to  be  located  where  the  plaintiff  claims  it 
to  lie,  and  not  shifted,  it  entitles  him  to  your  verdict  against  Law- 
rence Oassidy  for  all  the  land  in  his  possession,  or  included  within 
the  Jacob  Fawns  survey,  and  for  which  that  defendant  has  taken 
defence.  The  other  defendant,  Michael  Na^le,  has  made  out  a 
complete  defence  under  the  statute  of  limitations,  and  is  entitled 
to  a  verdict  in  his  favour." 

The  defendant  excepted  to  this  charge,  and  the  jury  found  for 
the  plaintiff. 

The  defendant  assigned  for  error,  the  ruling  of  the  Court  that 
the  survey  of  the  16th  June,  1776,  was  the  proper  and  legal  survey 
of  the  Hammond  warrant;  and  also,  that  the  Court  nad  taken 
the  questions  of  fact  from  the  jury. 

J.  Q-.  MikSy  for  plaintiff  in  error. — There  were  facts  which 
should  have  been  submitted  to  the  jury,  to  show  an  abandonment 
of  the  first  survey,  and  a  voluntary  change  of  location  b^  legal 
authority.  Every  survey  will  be  presumed  to  be  made  with  Uie 
consent  of  the  warrantee,  unless  the  contrary  appear :  2  Ye(Ue$ 
88,  89 ;  4  TT.  ^  Ser.  80.  There  were  facts  raising  a  powerful 
presumption  that  the  Hammond  warrant  was  relocated  by  autho- 
rity. The  maxim  omnia  prcesumuntur  rite  esse  acta  is  as  appli^ 
cable  to  the  land  office  as  to  Courts :  6  Harris  802.  A  survey 
nnimpeached  for  21  years  is  conclusively  presumed  to  have  been 
regular :  Id.  299.  It  should  have  been  left  to  the  jury  to  say 
whether  the  survey  had  not  been  changed :  8  Harris  148. 

Even  records,  when  necessary  to  the  stability  of  titles  evidenced 
by  long  possession,  may  be  presumed :  Matthews  on  Pres.  JEv* 
198 ;  Oowp.  109,  110 ;  S  T.  E.  168 ;  2  Ves.  Jr.  688.  Or  a  pri- 
vate  Act  of  Parliament:   Matthews  196;  Farrer's  Case,  cited 
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Skin.  78 ;  12  Vmer  58,  pi.  11.     Or  a  charter :  Ootop.  102.     Or  a 
grant:  S  Ser.  4*  E.  509. 

ff.  D.  FostcTj  for  defendant  in  error. — The  Court  did  not  take 
the  facts  from  the  jnry,  bat  expressly  submitted  the  question  of 
location  to  them.  The  Court  reiterated  the  law  as  laid  down  by 
this  Court  in  10  Ser.  ^  R,  216,  as  to  what  would  constitute  a 
shifted  warrant.  Where  a  survey  is  made  and  returned,  the  autho- 
rity is  exhausted,  and  no  other  can  be  made  without  an  order  of 
resurvey :  2  WatU  897 ;  3  WattM  418.  On  the  question  of  whether 
there  was  an  abandonment  of  the  first  survey,  and  a  relocation  on 
different  ground,  there  were  no  facts  to  raise  such  a  presumption, 
and  nothmg  to  leave  to  the  jury.  No  possession  ever  taken  of  the 
second  survey  by  the  owner.  The  second  survey  was  void ;  the 
owner  could  not  abandon  it.  Even  if  the  second  survey  had  been 
made  with  Hammond's  consent,  it  would  have  made  no  difierence, 
as  it  would  have  been  utterly  void.  We  do  not  deny  that  after 
21  years  the  law  will  presume  that  a  survey  was  regularly  made 
on  the  ground.  It  must,  however,  still  be  determined  as  other 
questions  of  fact,  as  to  what  land  was  actually  embraced  in  it. 
There  is  no  authority  for  sayine  that  where  there  are  two  surveys 
covering  the  same  land,  that  auer  21  years  the  void  s^vey  is  to 
be  presumed  regular,  and  the  other  irregular. 

The  opinion  of  the  Court  was  delivered  by 

Enox,  J. — ^Ever  since  the  case  of  Drinker  v.  Halliday,  2  YecAe% 
88,  the  rule  has  been  established  in  Pennsylvania  that,  where  a 
survey  has  been  once  made,  returned,  and  accepted,  a  new  one 
can  not  be  made  without  the  assent  of  those  representing  the 
Commonwealth,  and  not  even  then  so  as  to  afiect  intervening  rights : 
4  Set.  4  B.  843 ;  10  Set.  *  R.  28,  It  follows,  from  the  above 
rule,  that  a  survey  which  has  been  duly  made,  returned,  and  ac- 
cepted, cannot  be  changed  by  the  o£Scers  of  the  Commonwealth 
without  the  previous  or  subsequent  assent  of  the  owner  of  the 
survey.  The  original  survey  of  the  David  Hammond  warrant 
dearly  included  the  land  in  dispute ;  but  it  is  said  that  this  survey 
was  abandoned,  and  that  a  second  survey  was  made  upon  the  same 
warrant,  ten  years  afterwards,  of  entirely  different  lands.  It  is 
very  probable  that  the  two  surveys  were  made  upon  the  same  war- 
rant. In  the  one,  the  warrantee  is  called  ^^  David  Hammond,  Sr.," 
and  the  other  ^^ David  Hammond;"  the  date  i^d  the  number, 
however,  is  the  same  in  both  surveys,  and  the  second  has  an 
endorsement  which  appears  to  refer  to  the  first.  Had  the  resurvey 
be^i  made  by  the  direction  of  the  owner  of  the  warrant,  or  if  the 
owner  had  adopted  it  after  it  was  made,  claimed,  and  held  the 
land  included  m  it,  the  original  survey  would  have  been  of  no 
validity ;  but  it  does  not  appear  from  the  evidence  that  the  original 
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warrantee,  or  any  one  whose  title  was  derived  from  l\im,  applied 
for  the  second  survej,  or  ever  recognised  it  in  any  manner  what- 
ever; and,  in  the  absence  of  evidence  of  this  kmd,  the  Court  of 
Common  Pleas  was  clearly  right  in  instructing  the  jury  that  the 
first  survey  was  the  legal  one*  The  assent  of  a  warrant- holder  to 
an  original  survey  is  presumed,  hut  not  so  aa  to  a  subsequent  one, 
unless  he  had  asked  for  it,  or  claimed  under  it*  This  dispoBes  oi 
the  three  first  asBignments  of  error. 

The  second  ground  of  defence  upon  the  trial  waSj  that,  even  if 
the  plaintiff's  survey,  including  the  land  in  controversy,  was  not 
abandoned,  it  only  gave  title  from  ita  return,  as  the  warrant  hadi 
been  shifted.  A  precisely  deacriptive  warrant  givea  title  from  its' 
date.  Where  the  warrant  is  general,  or  the  description  loose  or 
vague,  the  title  dates  from  the  survey ;  and,  when  the  warrant  is 
shifted,  from  the  return  and  acceptance  of  the  survey.  The  Da\id 
Hammond  warrant  called  for  '^  300  acres  of  land  adjoining  Joseph 
Fields,  on  soine  of  the  head  waters  of  Juniata,  in  the  county  of 
Bedford.**  The  survey  adjoined  "Joseph  FieldSj*'  but  it  waa 
alleged  to  have  been  shifted  because  it  did  not  lie  cm  the  waters 
of  the  Juniata.  ''   "" 

It  is  the  province  of  the  jury  to  say  whether,  a  descriptive  war- 
rant has  been  located  upon  nie  land  it  called  for  or  not,  and  we  can 
see  no  grosnds  of  complaint  a^nst  the  manner  in  which  the  ques- 
tion was  submitted  to  the  jury  in  the  case  now  under  consideration. 
The  langua|;e  of  the  assignment  of  error  is  this :  "  The  Court 
erred  in  taking  from  the  jury  the  question  raised  by  the  evidence, 
whether  the  survey  of  801  ^  acres j  made  first  on  the  David  Ham- 
mond warrant,  had  not  been  shifted  from  the  ground  described  in 
ihe  warrant;  and  in  their  instruction  to  the  jury  that  it  had  not 
been  shifted."  This  assignment  appears  to  be  based  upon  a  mis- 
apprehension  of  the  cha^rge  given  m  the  Court  below*  The  ques- 
non  was  not  withdrawn  from  the  jury,  but,  we  repeat,  was  fairly 
Bubnntted  to  them;  and,  as  the  words  of  the  charge  complained 
of  are  not  given  in  the  assignment,  in  accordance  with  the  rule 
of  this  Court,  we  do  not  deem  it  either  proper  or  necoaaary  to  die- 
cuss  now  in  detail  this  branch  of  the  case. 

In  answer  to  the  6th  specification  we  have  only  to  say,  that  the 
iostruction  assigned  for  error  is  x;iot  to  be  found  in  the  cjjarge. 

at  affirmed. 
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A  ooikdidon  annexed  (o  &  judgment*  by  which  it  is  to  be  rdieased  on  payment 
of  a  som  of  monej»  is  in  the  nature  of  lOi  hijunction  to  stay  proceedings 
at  law. 

An  nncert^nty  in  the  oondidoh  does  not  avoid  the  judgment,  for  it  may  be 
rendered  certain  by  investigation  on  tibie  equity  side  of  the  Court,  or  through 
the  medium  of  a  jury. 

Where  time  i«  given  for  the  payment  of  purchase-inoney,  the  amount  should 
be  ascertained,  and  stated  on  tne  record,  before  the  time  be^s  to  run. 

Until  the  amount  be  ascertained  it  is  impossible  to  penorm  the  condition 
by  tendering  it,  and  until  after  tiie  amount  is  liquidated,  ^e  Act  of  1846  does 
iA>t  operate  Upon  the  case. 

This  ejectment  was  brought  in  1847.  On  tbe  12th  April,  184S, 
the  defendant  confessed  judgment,  ^^  to  be  released  on  payment 
of  the  amount  du^  on  the  article,  according  to  a  siiryej  to  be  made 
bv  Judge  Irwin."  The  next  proceeding  in  the  case  was  a  writ 
of  hah.  fac.  poM.f  which  issued  to  August  Term,  1853 ;  and  Juljr 
27, 1653,  a  rule  was  taken  to  show  cause  why  the  writ  should  not 
be  set  aside,  which  was  made  absolute  January  20,  1854. 

In  February,  1854,  the  plaintiff  by  leave  of  the  Court  issued  a 
writ  of  hab.fac.  poss.,  which  the  sheriff  executed  by  a  symbolical 
delivery  of  the  possession  of  the  premises  to  one  Chase,  the  alleged 
agent  of  the  plaintiff,  who  leas^  the  premises  for  one  year  to  a 
member  of  defendant's  family — all  of  which  was  done  in  defend- 
ant's absence,  and  without  his  consent  or  acquiescence,  and  before 
the  return  day  of  the  writ.  On  the  opening  of  the  Court,  on  tlie 
first  day  of  thetenn,  and  while  the  writ  was  yet  in  the  hands  of  the 
sheriff,  the  defendant  obtained  a  rule  to  show  cause  why  the  hob. 
fac.  should  not  be  set  aiude,  restitution  awarded,  judgment  opened, 
and  defendant  let  into  a  defence.  Tfiis  motion  was  founded  upon 
affidavits  setting  forth,  that  most  if  not  all  the  purchase-money  ^ad 
been  paid  before  the  writ  issued,  and  that  np  such  survey  as  that 
provided  for  in  the  confession  had  yet  been  made.  Thd  ruld  was 
made  absolute,  and  issue  directed^  to  ascertain  the  facts. 

The  Court,  in  the  opinion  filed  tipon  granting  the  rule,  stated^ 
^^  that  the  doubt  ai  first  entertained  was,  whether  there  was  any 
power  in  the  Court  to  set  aside  a  Writ  after  it  was  executed?  * 
and  proceeded  to  say,  that  the  amount  due  on  the  article  had  not 
been  ascertained,  nor  the  sui^ey  made  on  which  the  quantity  of 
land  was  to  be  ascertained,  to  liquidate  the  amount  due:  that 
the  fair  construction  was,  that  it  was  the  duty  of  the  plaintiff  to 
have  the  sorvey  made-^at  all  events,  in  the  absence  of  its  having 
been  done  by  defendant.  It  was  a  thing  to  be  done  before  the 
judgment  became  an  absolute  one.  The  article  referred  to  is  not 
nle<^  or  any  copy  of  it,  or  statement  from  it,  or  any  calculation 
or  liquidation  of  the  amount  mentioned  in  the  confession  of 
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judgment.  The  defendant  now  claims  that  a  large  amount,  if  not 
all,  of  the  purchase-money  is  paid :  that  he  was  put  off  his  guard 
by  the  plaintiff  never  haying  taken  any  steps  to  haye  the  suryej 
made,  and  the  amount  ascertained.  Had  this  appeared  before 
swarding  the  writ,  the  Court  would  not  haye  allowed  it  without 
hearing  the  defendant,  and  giving  him  an  opportunity  of  showing 
it ;  and  in  this  view  this  application  is  regarded  as  a  writ  of  error 
coram  nohUy  and  is  regarded  as  if  the  application  for  the  writ  of 
hah.  fac.  were  made  at  this  time. 

^^  When  a  fi,  fa.  has  been  executed,  and  the  money  distributed,  it 
is  too  late  to  set  aside  the  writ.  But  is  there  not  some  difference 
between  that  and  a  writ  which  delivers  a  specific  thing,  and  this 
when  the  application  is  made  on  the  return  day  of  the  writ,  and 
while  the  writ  is  still  in  the  sheriff's  hands  ? 

^^  Regarding  the  jud^ent,  on  its  face,  as  a  mere  general  judg- 
ment, subject  to  be  made  absolute  by  a  compliance  with  its  terms, 
and  there  appearing  a  strong  equity  on  the  part  of  defendant,  the 
rule  to  show  cause  why  the  hcU>.  fac.  should  not  be  set  aside  is 
made  absolute,  and  an  issue  is  directed,  to  ascertain  the  amount 
due  on  the  article  referred  to,  if  anything." 

Plaintiff  excepted  to  this  decision. 

The  jury  found  "  for  the  plaintiff,  to  be  released  on  the  payment 
of  $297.50,  and  costs  of  suit,  within  90  days ;  the  plaintiff  to  file 
a  deed  according  to  the  contract/'  &c. 

Farrelly  and  Finney ^  for  plaintiffs  in  error. — The  eauity  of  the 
defendant  consisted  in  his  right  to  have  a  title  for  the  land  on 

Epug  for  it.  There  was  no  uncertainty  in  the  conditions ;  and 
confession  of  judgment  bound  him  to  comply  within  a  year. 
By  haying  his  own  time  for  payment,  time  became  of  the  essence 
of  the  contract,  and  by  the  Act  of '21st  of  April,  1846,  a  failure 
to  pay  at  the  time  was  a  rescission  of  the  contract.  After  judg- 
ment, &c.,  hah.  fac.  issued  by  leave  of  the  Court,  and  the  land 
delivered  to  plaintiff,  could  the  Court  open  the  judgment,  and  let 
the  defendant  into  a  defence,  without  any  offer  on  his  part  to 
comply  with  the  conditions  or  tender  of  money  due  ? 

The  power  of  Courts  to  open  judgments  confessed  depends  on 
different  principles  than  when  obtained  on  adversary  proceedings : 
see  Colton  v.  Robinson,  2  Watts  373,  where  a  judgment  rendered 
for  defendant  after  opening  was  reversed,  and  the  original  judg- 
ment affirmed :  Gable  v.  Haines,  1  Pa.  Rep.  264.  When  time  is 
material,  it  is  as  binding  in  equity  as  at  law,  and  a  title  vested  by 
failure  to  pay  in  time  cannot  be  divested :  2  Pa.  J^.  464 ;  7  Ser. 
^  B.  297-8,  499. 

The  agreement  of  defendant  to  pay  in  a  year  was  for  his  benefit, 
and  was  absolute.     He  had  power  to  ascertain  the  amount  due, 
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and  if  it  depended  on  a  snrvej  by  Judge  Lrwin,  to  procure  it  to 
be  made,  which  he  had  undertaken  to  do  by  his  agreement  to  pay 
within  the  year.  A  party  bound  by  a  condition  must  show  tnat 
he  has  done  everything  in  his  power  to  perform  it.  Four  years 
elapsed  after  the  judgment  before  plaintiff  issued  execution.  This 
the  defendant  moved  to  set  aside,  in  which  he  failed,  and  an  alias 
issued  by  order  of  the  Court,  which  is  executed,  and  plaintiff  put 
into  possession ;  and  he  again  applies  to  set  this  aside,  and  open 
the  jud^ent,  without  an  offer  to  pay  the  balance,  and  the  Court 
opens  the  judgment  and  directs  the  jury  to  allow  such  further  time 
for  payment  as  may  be  reasonable.  After  so  great  laches  it  is 
difficult  to  understand  the  equity  of  defendant's  case. 

Church  and  PettiSj  for  defendant  in  error. — ^If  the  judgment 
taken  by  plaintiff  be  considered  for  land,  it  is  too  indefinite.  The 
record  nowhere  indicates  quantity  till  the  verdict  is  rendered. 
How,  then,  could  defendant  P»y?  What  amount?  For  what 
land  should  he  demand  a  deed  f  Of  what  could  the  sheriff  deliver 
possession  ?  The  judgment  is  not  more  for  land  than  money,  and 
the  whole  is  so  uncertain  that  no  hab.  fac,  could  be  sustained  upon 
it:  Ad.  on  H^iti/y  23;  Act  of  1806,  Purd.  275,  s.  1,  287,  s.  9; 
Hawn  V.  Norris,  4  Bin,  77 ;  Jordan  v.  Cleaborne,  Oro,  Mix,  889 ; 
Pemble  v.  Stern,  1  Lev. ;  Fenwick  v.  Floyd,  1  Sar.  ^  CHIV%  Rep. 
172.  The  amount  could  not  be  ascertained  without  a  survey; 
and,  as  the  plaintiff  claimed  the  money,  it  was  for  him  to  show  by 
the  survey  the  correct  amount.  He  was  bound  to  tender  a  deed. 
The  uncertainty  of  the  judgment  was  sufficient  to  sustain  the 
Court :  Moy w  v.  R.  R.  Co.,  8  TT.  *  8er.  90 ;  Reeber  v.  Fisher, 
1  R.  228. 

The  judgment  was  not  within  the  Act  of  1846.  This  must  be 
strictly  pursued  before  its  results  can  be  exacted :  Brown  v.  Wicker, 
6  Barr  391.  The  judgment  is  definite  as  to  both  money  and  land, 
and  not  dependent  upon  a  contingency.  More  than  five  years 
had  elapsed  firom  the  rendition  of  the  judgment,  and  the  writ 
directed  was  a  nullity,  and  the  plaintiff  was  a  trespasser  with  it. 
Not  an  ordinary  case  of  cesnat  ezectUianem :  Pura.  380,  s.  8 ;  8 
Ser.  ^  R.  139 ;  12  Ser.  ^  R.  210;  85  JEng.  0.  L.  433;  8  WiU. 
868 ;  18  Eng.  0.  L.  184. 

There  is  no  analogy  in  the  case  of  Catlin  v.  Robinson,  2  WatU 
878.  The  terre  tenants  had  no  available  defence.  Their  time  had 
not  come,  and  three  years  had  elapsed  after  sheriff's  sale. 

The  entry  of  the  prothonotary  does  not  express  the  meaning 
of  the  Court.  The  judgment  was  not  opened  for  general  purposes, 
but  merely  to  ascertain  what  had  not  been  fixed  by  the  confession 
of  judgment  itself;  and  hence  the  issue  is  directed  for  a  special 
purpose,  and  collateral  to  the  judgment. 
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All  the  circumstances  in  the  case  show  that  plaintiff  iras  to 
procure  the  a^M^ey  to  be  made. 

The  confession  of  judgment  is  not  such  as  comes  Tfithin  the  Act 
of  1846,  and  not  sufficiently  definite  to  produce  a  forfeiture,  it  is  to 
be  treated  as  a  contract,  wherein  time  is  not  shown  to  be  of  it^ 
essence,  as  sought  to  be  applied  here. 

The  hab.  fixe,  was  returned  by  one  D.  Black,  not  the  sheriff  or 
his  deputy.    Was  this  return  endence  of  any  execution  ?  7  Watt9. 

That  Courts  hare  power  ovar  writs  of  nab.fac.  poBBemonem^ 
see  3  Wih.iQ\  Adam  21;  Tidd  1(»1;  7  T.  R.in\  2  Bin. 
93 ;  Shaw  v.  Bayard  e«  al  4  J?.  267;  7  Leg.  Int.  202,  Green  et 
al.  V.  McClelland ;  7  Wattn  91,  Norris  v.  Hamilton. 

In  this  class  of  cases  a  9c%.  fa^  should  first  issue,  calling  on  de- 
fendiuQt  to  show  cause :  Montelius  v.  MonteCus,  Brightly* %  N.  JP. 
79 :  Adams  v.  Buck,  5  WatU  291. 

As  to  the  reauisites  of  a  Valid  judgment,  see  Helvete  t.  Rapp, 
7  Ser.  ^  JB.  806 ;  6  Watti  218,  IfcOormick  v.  Crall. 

The  opinion  of  the  Court  was  defivered  by 

Lewis,  C.  J. — This  was  an  ejectment  brought  fn  July,  1847. 
On  the  12th  April,  1848^  when  the  cause  was  for  trial,  the  defend- 
ant confessed  judment,  *^  to  Be  released  on  the  payment  of  the 
amount  due  on  t£e  iu*ticle,  according  to  surv^  to  be  made  by 
Judge  Irwin,  with  interest  and  costs  ot  suit,  within  one  year  from 
this  time."  On  the  27th  March,  1864,  the  defendant  was  turned 
out  of  possession  by  virtue  of  a  habere  faciai  possenionem  ;  and, 
on  the  3d  of  Apru,  1854,  an  appUcation  was  made  to  yacste  the 
writ,  restore  the  premises,  and  open  the  judgment,  and  let  the 
defendant  into  a  defence.  On  the  15th  June,  1854,  the  opinion 
of  the  Court  was  filed,  directing  that  •^the  nde  to  show  cause  why 
the  hoi.  foe.  pos9.  should  not  be  set  aside,  be  made  absolute,  and 
an  issue  directed,  to  ascertain  the  amount  due  on  the  article 
referred  to,  if  any." 

There  is  a  want  of  prdofflioa  in  the  protfaonofatys  entry  of 
this  order.  But  the  fiadr  construction  of  the  entry,  taken  in  con- 
nexion with  the  points  made  on  the  trial,  and  the  instructions 
SVen  by  the  Court,  is  the  same  as  that  expressed  in  the  order  of 
e  Jud^e,  and  that  the  judgment  was  not  opened  at  ait,  except 
so  far  as  it  was  necessary  to  open  it  for  the  purpose  of  ascertain- 
ing the  amount  due  on  the  article.  An  issue  was  directed  for  Att 
purpose. 

Although  the  Court  answered  points  not  rehttive  to  the  issue, 
yet  the  cause  was  ultimately  put  to  the  jury  in  a  manner  whicfc 
confined  them  to  the  inquiry  (the  amount  due  on  the  article),  and 
their  verdict  ascertains  the  amount.  The  points  raising  other 
questions  were  irrelevant,  and  the  answers  to  them  have  done  the 
plamtiflf  in  error  no  harm. 
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A  condition  annexed  to  a  judgment,  by  which  it  is  to  be  released 
on  the  payment  of  a  sum  of  money,  &c.,  is  in  the  nature  of  an 
injunction  to  stay  proceedings  at  \^^.  An  uncertainty  in  the 
dandition  does  not  necessarily  avoid  the  judgment,  because  the 
former,  being  tinder  the  control  of  the  equity  powers  of  the  Court, 
may  be  renoered  certain  by  farther  investigation  before  the  Court, 
without  the  intelretttion  of  a  jury ;  or,  if  the  case  require  it,  the 
Court  in  the  exercise  of  its  discretion  may  direct  an  issue,  as  was 
done  in  this  case.  Where  time  is  given  for  the  payment  of  pur* 
chase-money,  the  amount  should  be  ascertained  and  stated  on  the 
record  before  the  time  begins  to  nin.  tt  is  impossible  to  perform 
the  condition  by  tendering  the  amount  reauired  by  it^  until  it  be 
ascertained,  t/ntil  this  be  done,  the  Act  of  1846  does  not  operate 
on  the  case. 

The  8th,  9th,  and  lOth  errors  relate  to  exceptions  to  evidence, 
but  the  bills  are  not  annexed  to  the  assignments  as  the  rule  of 
Court  requires.  The  charge  contains  no  errors  injurious  to  the 
rights  of  the  plaintiff  in  error  \  and  the  action  of  the  Court,  in 
Betting  aside  uie  hah.fac,  poss.,  and  directing  an  issue  to  ascer- 
tain the  amount  due  on  the  article,  was  perfectly  correct.  Justice 
has  been  done  between  the  parties. 

Judgment  affirmed. 


HaekiiiS  versus  Tate. 

Where  a  devise  of  land  eontaiAs  a  limitation  to  a  class,  which  may  indocb 
persons  net  yet  bom,  the  time  of  Uie  distributiom  defines  the  members  that 
are  to  constitote  the  dads. 

A  testator  deiised  as  follows :  "  I  fi»tlier  win  that  the  plantation  I  bought 
of  mj  son  Robert,  fyiw  nelfr  Hill's  Mill,  shall  be  eqnalty  divided  amongst  my 
■on  Robert's  children,  he  aAd  them  etnoyiB^  the  besiefits  of  it  whilst  he  iiyes." 
Bdd, 

Ist.  That  Robert  toot  a  life  estate  in  the  premises  so  devised., 

^.  That  the  division  amongst  the  children  was  to  be  made  at  Robert's  death. 

Sd.  Thai  cMldren  horn  after  the  death  of  testator,  and  livixlg  at  the  dieath 
of  Roberti  partislpated  eqloaHy  with  thdse  boAi  beforef. 

Error  to  the  Common  Pleas  of  Fayette  county. 

The  action  was  ejectment,  in  which  the  parties  agreed  upon  the 
following  case  stated,  with  leave  for  either  party  to  take  a  writ  of 
error. 

John  Tate  being  seised(  of  the  land  in  dispute,  by  his  will  dated 
September  4,  1799,  proved  December  13,  1T99,  which  will  is 
made  a  part  of  this  case,  among  other  things  devised  as  follows, 
via. :  "  1  will  and  devise  that  my  son,  Robert  Tate,  shall  have  that 
part  of  the  plantation  whereon  I  now  live,  to  contain  170  acres, 
to  live  upon  and  make  use  of  during  his  life,  and  at  his  decease  to 
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be  equally  divided  amongst  his  children ;  and  further,  I  will  that 
mj  son  John  Tate  shall  have  and  fully  possess  and  enjoy  the 
residue  of  the  plantation  I  live  upon ;  to  be  disposed  of  by  mm  as 
he  pleaseth.  And  I  further  will  that  he  shall  have  my  horse.  I 
further  will  that  the  plantation  I  bought  of  my  son  Robert  TaUy 
lying  near  HilVe  Muly  shall  be  equally  divided  amongst  my  son 
Itobert  Tate's  children,  he  and  them  enjoying  the  benefits  of  it 
whilst  he  lives." 

Robert  Tate,  at  the  date  of  the  will  and  the  decease  of  his 
father,  the  testator,  had  two  children,  John  and  Edward.  He 
afterwards  had  eight  more,  of  whom  the  plaintiff,  who  was  bom  in 
Auffust,  1824,  is  one.  The  whole  ten  are  still  living.  The  title 
of  John  and  Edward  is  vested  in  the  defendants  or  one  of  them. 
Robert  Tate  died  in  1883.  If  the  Court  are  of  opinion  that  the 
plaintiff  took  under  the  devise  last  above  recited,  then  judgment 
to  be  entered  for  him,  for  one-tenth  of  said  land,  otherwise  judg- 
ment to  be  entered  for  defendants. 

The  Court  below  (Gilmore,  P.  J.)  rendered  judgment  on  the 
case  stated  in  favour  of  '^  the  plaintifi^  for  the  one  undivided  tenth 
part  of  the  premises." 

N".  JEunng,  J.  B,  and  A.  Howell,  for  plaintiff  in  error. — It  is 
admitted  that  if  the  children  in  this  latter  devise  take  a  vested 
fee,  none  can  take  except  those  in  existence  at  the  death  of  the 
testator.  In  the  first  devise,  he  gives  Robert  a  life  estate  directly, 
in  the  latter,  he  gives  it  durectly  to  the  children,  *^  he  and  them 
enjoying  it  whilst  he  lives."  The  children  take  a  present  fee,  not 
an  expectancy.  Robert  had  a  joint  usufruct  with  them  during  his 
life.  There  is  no  remainder  created  to  open  for  the  benefit  of 
after-bom  children.  It  is  identical  with  Calhoun  v.  Jester,  1 
Jones  474.  There  A.  had  the  privilege  of  living  on  it  with  his 
children  during  his  life ;  here  he  was  to  enjoy  it  with  them. 

They  also  cited  Oowp.  314;  2  Vem.  545;  2  Atk.  121-2,  note 
2;  Pr.  Oh.  470;  2  Ves.  83;  Amb.  348;  1  JBro.  Oh.  Rep.  632; 
2  Id.  658;  3  Id.  352,  434,  391;  1  Atk.  470;  Id.  509;  2  Id. 
829 ;  1  Vesey  111 ;  1  Bro.  Oh.  Rep.  886 ;  Id.  580,  687 ;  Oowp. 
809;  3  Bro.  Oh.  Rep.  401,  416,  404;  6  Binn.  611;  8  Whart. 
806;  6  re«.  43,49. 

Hwing,  for  defendant  in  error. — Robert  Tate  took  a  life  estate, 
whether  solely  or  otherwise  is  inmiaterial  here. 

By  a  devise  of  the  net  proceeds  of  land,  the  land  itself  passes : 
Carlyle  v.  Canon,  3  RawU  489,  492.  So  also  upon  a  devise  of 
the  rents,  profits,  and  income :  Anderson  v.  Greble,  1  Ash.  138. 
So  too  by  a  devise  of  the  "  free  use"  of  the  land :  1  Saund.  186, 
Cook  V.  (Jerrard.    So  a  devise  of  the  "  occupation :"  2  Phwden 
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524,  Weleden  v.  Elkington.  So  upon  a  devise  of  the  rents  and 
profits  to  be  paid  to  the  devisee  by  the  executor :  South  v,  Alliene, 
1  Salk.  228.  A  devise  of  the  ^'  income''  of  real  estate  passes  the 
land  itself:  Reed  v.  Reed,  9  Mass.  872. 

In  McCulIough's  Appeal,  2  Jones  197,  the  testator  devised  that 
his  wife  and  children  shall  dwell  on  his  farm,  and  have  the  use  of 
it  for  the  education  of  his  children  and  her  own  necessary  wants. 
In  case  she  married,  she  was  to  move  off  the  premises  and  deliver 
the  same  to  his  executors.  He  again  mentioned  that  his  wife,  ''so 
long  as  she  remained  his  widow  and  during  her  natural  life,  should 
have  her  maintenance  and  support  off  the  farm."  The  testator 
then  devised  the  farm  to  his  son  William.  This  Court  held  that 
^'  the  provision  for  the  wife  is  a  devise  of  the  profits,  and  conse- 
quently of  the  land  to  her  for  life,  in  the  first  instance." 

It  is  alleged  that  the  devise  gave  Robert  a  mere  privilege  of 
living  on  the  place  with  his  children.  But  it  will  be  seen  that  in 
the  preceding  devise  the  testator  had  given  Robert  tJie  170  acre 
tract,  to  live  upon  and  make  use  of  during  his  life. 

It  being  plain,  therefore,  both  from  the  will  itself,  and  upon  the 
authorities  cited^  that  Robert  took  a  life  estate,  the  remainder 
opens  and  lets  in  the  after-bom  children,  as  they  come  into  being : 
Wager  v.  Wager,  1  Ser,  ^  B.  874,  877-8-9,  and  cases  there 
cited ;  Minnig  v.  Batdorf,  5  Barr  505 ;  Oro.  Miz.  835. 

It  is  evident  that  the  division  was  not  to  take  place,  and  indeed 
could  not  be  made  amongst  the  children  of  Robert  Tate,  until  the 
determination  of  Robert's  interest,  that  is,  until  his  death :  and, 
therefore,  all  who  came  into  being  before  that  period  participated 
in  the  division. 

It  is  admitted  that  the  testator,  in  the  use  of  the  word  ''  child- 
ren," in  the  preceding  devise  of  the  170  acres,  meant  aU  the 
children.  It  cannot  be  doubted,  then,  that  when,  in  the  next  sen- 
tence, he  uses  the  same  word,  he  meant  the  same  persons. 

The  opinion  of  the  Court  was  delivered  by 

LowRiB,  J. — We  think  this  case  falls  within  the  rule  that,  on  a 
limitation  to  a  class,  which  may  include  persons  not  jet  bom,  the 
time  of  the  distribution  defines  the  members  that  are  to  constitute 
the  class.  It  is  very  plain  that  Robert  Tate  took  a  life  estate  by 
the  devise ;  but  whether  in  the  whole  or  not,  we  need  not  deter- 
mine. The  question  is,  do  his  children,  born  after  the  death  of 
his  father,  the  testator,  take  any  estate  ?  The  devise  is,  that  the 
land  shall  be  equally  divided  among  Robert's  children,  he  and 
they  enjoying  the  benefits  of  it  while  he  lives.  At  that  time  he 
bad  two  chilouren,  but  died  leaving  ten.  If  we  put  the  life  estate 
first,  the  intention  may  appear  in  a  more  orderly  form ;  thus,  let 
Rol^rt  and  his  children  enjoy  it  for  life,  and  then  let  it  be  divided. 
The  thought  of  the  testator  must  have  been  about  a  division  then. 
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luid  he  must  bavo  meaiit  the  children  who  should  then  be  liying, 
else  he  would  have  said  what  children.  It  is  unreasonable  to  sup- 
pose that  the  testator  was  intetiding  that  his  son's  children  should 
claim  to  divide  with  their  father  in  his  lifetime ;  and  even  if  they 
might  do  so,  that  is  not  the  divisibn  he  was  thinking  of,  but  the 
division  among  the  children  only.  This  view  receives  further  con- 
firmation from  our  customs  and  kws,  "^p^hich  favour  equality  among 
children,  and  from  the  presumption  that  testators  recognise  the 
justice  of  this  rule. 

Judgment  affirmed. 


Shaffer  vet&us  Lowry  et  al. 

To  cofisliti^  a  tide  to  land  under  the  statute  of  limitationfl,  there  must  be 
twenty-one  years  actual,  adverse  possession,  oontinaed  without  interruption. 

Where  a  man  settled  upon  land,  supposing  it  to  be  vacant,  and  died,  leaving 
his  widow  and  children  in  possession,  and  £e  owner  of  the  legal  title,  before 
the  occupant's  title  was  complete  under  the  statute  of  limitations,  by  threaten^ 
ing  a  resort  to  legal  proceedings,  induced  the  widow  to  surreuder  to  him  tiie 
possession ;  the  possession  being  thus  interrupted  wiU  arrest  the  running  of^ 
the  statute  in  favour  of  the  heirs  of  the  fornier  occupant. 

Error  to  the  Commot  Pleas  6f  Indiana  eownty. 

In  April,  1822,  a  man  by  the  name  of  James  Hill,  supposing 
the  land  in  dispute  to  be  vacant,  went  upon  it  for  the  purpose  of 
making  a  settlement.  He  raided  a  cabin  upon  it,  which  was  occu^ 
pied  by  his  sons  and  tenants  until  1824,  when  he  sold  it  to  Hugh 
Cameroh.  Cameron  went  into  possessioti,  claiming  as  vacant  land 
830  acres,  built  a  new  hotise  and  barn  upon  rt,  cleared  and  fenced 
25  or  80  acres  j  and,  in  1827  or  1828,  had  a  survey  made  in- 
cluding ass  acres.  Iii  18S2  he  sold  to  WilKam  Shelby,  wfc),  in 
February,  1835,  sold  to  Martin  Shook.  .  Shook  died  in  January, 
1836,  leaving  a  widow  and  severial  children  residing  on  the  land. 

It  turned  out  that  the  land  had  been  appropriated  by  watrant 
and  survey,  and  that  the  legal  title  was  in  the  heirs  6f  James'  Cl 
Fisher,  deceased.  The  acent  of  these  heirs,  rh  1889,  sold  &  p^t 
of  the  land  to  a  man  by  the  name  of  Wilson,  who,  bV  thi^eatening 
the  widow  of  Shook,  to  have  her  dirfpbssessed  by  the  sheriff,  ift- 
duced  her  to  surrendei^  to  him  the  jx^sesslon.  She  purcha^^ 
from  him  twenty  acres  of  the  land,  and  went  to  Hv6  there  intfl  i 
short  time  afterwards,  when  she  married  Wilson,  with  i^hoto  she 
Hved  upon  the  land  in  dispute.  In  1848  Wilson's  interest  was 
sold  at  sheriff's  sale,  and  is  vested  in  flie  defendants.  In  1849, 
or  1850,  Shock's  heirs  attempted  to  regain  pdssesSion-,  but  were 
prevented  by  threats  of  those  in  possession; 
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The  plaintiff  is  one  of  the  heira  of  Martin  Shooki  and  t)M) 
other  interests  were  vested  in  him. 
The  Court  below  (Bureell,  P.  J,)  charged  the  jury  as  fol- 


low9 : — 


in  controversy,  and  the  title  to  these  surveys  in  cfames  Q.  Fisher, 
under  whom  they  claim.  Has  the  plaintiff,  then,  made  out  a  title 
under  the  statute  ?  In  order  to  complete  such  a  title,  the  posses-r 
s^on  must  he  for  twenty-one  years,  and  must  be  adverse,  and  e:^-- 
elusive  of  the  owner,  and  must  be  so  kept  up  for  that  period. 

^'  It  may  be  doubtful  if  there  was  sucn  a  possession.  But  sup- 
posing there  was,  commencing  in  1822,  by  Hill's  first  improver 
ment,  yet,  in  1838,  >re  find  mat  Wilson  buys  from  Shoemaker, 
Fbher's  a^ent,  and  goes  into  possession. 

^'  Plaintiff  alleges  that  this  possession  was  illegally  obtained  by 
threats ;  that  it  should  be  considered  as  taken  und^r  the  widow  of 
Shook)  ai^d  that)  like  her,  Wilson  held  as  a  trustee  for  Shock's 
children,  under  wj^om  the  plaintiff  claims.  The  facts  are  not  con- 
tested. The  evidence  is  that,  after  Wilson  bou«h,t  firom  Shoe- 
maker, he  threatened  the  widow  that,  if  she  did  npt  give  him 
peaceable  possession,  he  would  resort  to  the  law.  This  was  not 
illegal :  and,  therefore,  when  Wilson  got  possession,  he  got  it  for 
himself.  He  came  in,  not  under,  but  hostile  to  the  Shook  title* 
His  eiitry  v^  ^liat  of  a  vendee  of  Fisher,  the  owner  of  ^e  land, 
and  ^ui  a  stop  to  the  running  of  the  statute.  The  widow's  re- 
maining there  does  not  alter  the  case,  because  adverse  possession, 
to  m^ke  title  n^der  the  statute,  must  be  e^clusiye  of  the  o^^ner.. 
The  4^fendants  are  enticed  to  a  verdict." 

Specifications  of  error :  The  Coor^  beloijr  erred  in  chargmg  tb^ 
jury:— 

1.  That  the  evidence  wa,s,  that  Wilson,  after  he  pu^rdiased, 
'threatened  the  widow  that,  if  sVe.  did  not  give  biiu  peapeab],^^ 
possession,  he  would  resort  to  the  law." 

2.  That  ^this  was  not  illegal:  an4  therefore  when  Wilson 
got  possession,  he  got  i^  for  huoself." 

3.  That  WUsoi^  ^  came  in,  not  under,  but  hofitile  to  the  Shook 
title ;  his  entry  was  that  of  a  vendee  of  Fisher,  and  put  a  stop, 
to  the  running  of  the  statute:"  a9,d  that  ^'  the  widow's  remainipg 
there  does  not  alter  the  case." 

4.  That  the  ^^  defendants  w^e  entitled  to  a  verdict." 

Jhum,  for  plaintiff  in  error. — The  question  is  whethei:  the  man- 
ner of  obtaining  the  possession  would  stop  th^B  running  ot  th^ 
statute.     Mrs.  Shook  was  a  trustee  for  her  children :  2W*^  Skr.^ 
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27 ;  10  Watt$  289 ;  IW.^  Ser.  288 ;  6  Earri*  471.  Where  a 
tarty  is  put  out  by  force  or  fraud,  he  cannot  set  np  title  as  a 
_iar  to  a  recovenr  of  the  possession :  10  Ser.  ^  JJ.  43 ;  18  John*. 
94 ;  2  Ser.  ^  R.  352 ;  %  Ser.  ^  B.  381 ;  9  F./  Ser.  208 ;  11 
Johns.  604 ;  6  Ji.  197 ;  6  WatU  388 ;  4  F.  ^  ^.  189 ;  4  Ser. 
^  B.  467. 


Banks  and  Stewart^  for  defendant  in  error. — It  was  not  pre- 
tended that  the  Shook  family  had  actual  adverse  possession  for 
twenty-one  years.  It  commenced  only  in  1822.  Wilson  entered 
in  1838  or  1839 ;  and,  if  put  in  possession,  they  could  not  hold. 
Why  was  Wilson's  conduct  illegal  ?  There  was  neither  force  nor 
fraud.  He  was  the  owner  of  the  land,  and  demanded  the  posses- 
sion, and  informed  her  he  would  resort  to  the  law  to  obtain  it,  if 
she  refused.  The  owner  may  enter  if  he  does  it  peaceably. 
After  this  there  was  no  adyerse  possession :  1  Jones  189. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — ^The  plaintiff  claimed  under  the  statute  of  limit- 
ations against  the  holder  of  the  legal  title  in  possession,  but 
failed  to  shoif  the  continuance  of  an  adverse  possession  for  the 

Jeriod  of  twenty-one  years.  As  a  substitute  for  it,  he  gave  evi- 
ence  to  prove  that  Martin  Shook,  under  whom  he  claims,  died  in 
possession,  leaving  his  widow  there.  That,  in  1839,  after  James 
Wilson  become  the  owner  of  the  legal  title,  he  induced  the  widow 
of  Shook  to  quit  the  possession  by  "  threats  of  being  thrown  out 
by  the  sheriff."  At  that  time  the  adverse  possession  under  which 
she  claimed  did  not  exceed  seventeen  years.  The  heirs  of  Shook 
had  no  title.  Wilson  had  a  right  to  bring  ejectment,  and,  by 
means  of  legal  proceedings,  to  expel  her  from  tne  possession,  and 
to  compel  her  to  pa^  damages  and  costs  besides.  The  threat  was 
no  more  than  an  intimation  that,  if  she  did  not  cease  to  occupy 
his  land,  he  would  appeal  to  the  law  for  redress.  She  chose  to 
leave  the  premises,  and  he  took  possession  under  his  title  as 
owner.  Her  election  to  leave  the  premises  was  a  wise  exercise 
of  judgment,  because  she  could  not  by  any  possibility  have  held 
them  against  the  rightful  owner.  It  was  an  honest,  as  well  as  a 
wise  proceeding  on  ner  part,  because  she  did  no  more  than  give 
up  to  the  rightful  owner  the  property  which  her  predecessors  had 
wrongfully  deprived  him  of.  She  says  she  was  "  scared.**  What 
at  ?  Certainly  nqt  at  James  Wilson,  for  she  purchased  twenty 
acres  of  land  from  him,  and  afterwards  married  him  and  retumea 
to  the  premises.  If  she  was  scared  at  anything,  it  must  have  been 
at  the  probable  expense  and  fruitless  result  of  contesting  the  just 
claim  of  Wilson.  There  was  nothing  in  the  transaction  which  en- 
titles the  heirs  of  Shook  to  claim  the  possession  of  Wilson  as  held 
under  them.    The  pinch  of  the  case  is,  that  their  title  depends  on 
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adverse  possession  continued  for  twenty-one  years  without  inter- 
ruption, and  that  the  person  intrusted  with  the  business  of  keep- 
ing up  this  possession  failed  to  do  so,  and  could  not  have  done  so, 
if  she  had  made  the  effort.  The  heirs  may  hold  the  widow  re- 
sponsible for  imfaithfulness,  if  she  has  been  guilty  of  it,  but  they 
cannot  visit  her  sins  upon  others  who  have  been  guilty  of  no 
wrong :  Koons  v.  Steele,  7  JUarris  207. 
There  is  no  error  in  this  record. 

Judgment  affirmed. 


Neely  versi^s  McCormick, 

Where  an  administrator  refases  to  set  apart  for  the  widow  of  a  decedent 
the  property  to  which  she  is  entitled  under  the  Act  of  1851,  she  has  neither 
saoh  a  general  nor  speoial  property  in  the  articles  to  which  she  is  entitled  as 
will  enable  her  to  maintain  trespass  against  the  administrator. 

Her  remedy  in  such  circumstances  is  a  special  action  on  the  case,  or  if  con- 
Terted  by  him  into  money,  she  may  sue  in  assumpsit  for  money  had  and  received 
to  her  use. 

Error  to  the  District  Court  of  Allegheny  county. 

John  Neely  died  in  July,  1851,  leaving  the  plaintiff  his  widow: 
the  defendant  is  his  surviving  administrator.  On  the  31st  of 
July,  an  appraisement  was  filed  of  the  personal  estate,  amounting 
to  |858.59f . 

Before  and  at  the  time  the  inventory  was  taken,  the  plaintiff 
claimed  property  of  the  value  of  $300,  under  the  Act  of  14th 
April,  1851 ;  the  administrators  refused  to  allow  her  the  benefit 
of  said  Act,  but  had  the  property  appraised  and  disposed  of  in  the 
course  of  administration ;  she  then  brought  this  action  of  trespass 
w  et  armiSy  to  recover  the  value  of  said  property. 

The  Court  (Hampton,  P.  J.,)  held  that  the  plaintiff  could  not 
recover  in  this  form  of  action. 

This  was  assigned  for  error. 

Barton^  for  plaintiff  in  error,  cited  14  Johns.  Rep.  352 ;  Act 
14th  April,  1851 ;  1  OhiUy's  PI.  171  yUSer.^B.  499 ;  6  Wh. 
490;  7jBarrM255. 

Q-.  P.  Eamilixm^  contri,  cited  Act  of  9th  April,  1849 ;  1  Ser. 
*  a.  480;  4  Ser.  i-  JJ.  490;  7  ^Sfer.  *  JJ.  9;  4  Taunt.  547;  1 
i(Ut24A;  7  O.^P.74. 

The  opinion  of  the  Court  was  delivered  by 

KNOi,  J. — Under  the  Act  of  14th  Apri^  1851,  upon  demand 
made,  it  is  the  duty  of  the  personal  representative  to  have 
appraised  and  set  apart  of  the  real  or  personal  estate  of  their 
decedent,  property  to  the  value  of  $300,  to  remain  with  the  widow 
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for  the  use  of  herself  and  family.  So  mt(ch  of  the  estate  as  is 
thus  set  apart,  is  'vrithdrawn  from  the  general  administration,  and 
becomes  the  property  of  the  widow  for  the  aforesaid  purpose,  as 
soon  as  it  i^  appraised  and  set  apart,  subject,  however,  to  the 
approval  of  the  Orphans*  Court. 

Where  the  administrator  refuses  or  neglects,  upon  request  made, 
to  allow  the  property  claimed  to  be  appraised  and  set  apart  for 
the  widow,  she  may  have  an  action  against  him  at  once  without 
waiting  for  the  setUement  of  the  estate,  and  the  general  distribu- 
tion of  its  effects.  Tet  she  cannot  maintain  trespass ;  for  the 
possession  of  the  personalty  is  in  the  personal  representative,  and 
the  widow  has  neither  a  general  nor  special  property  in  any  par^ 
tictilar  goods  until  after  the  election  and  appraisement.  Her 
remedy  is  a  special  action  on  the  case,  unless  the  estate  has  been 
sold  and  converted  into  money  by  the  administrator ;  when,  at 
her  option,  she  can  pwAtain  a$0wnpHt  for  money  had  and  received 
to  her  use. 

Judgment  affirmed. 


K^onedy  v^rm&  Robs. 

Wkere  a  mortgaga  <MM  Slat  aaDftemb«r»  I85d,  xeoitod,  that  it  was  ^yen  to 
secure  to  R.  the  paTment  of  a  bona  of  the  same  dato,  in  the  penal "  sum  of 
$3000,  oonditioned  for  the  payment  of  $1500^  in  three  annual  ^yment^  with 
interest  thereon  from  the  let  of  Maj[,  1853,  together  with  other  conditions  as 
therein  more  fully  set  fbvth  ;*'  and  in  ease  of  defbult  of  parment  for  thirty 
dfws,  autboriimg  the  mortn^  to  sue  out  a  ^eire/aeku :  ^H 

Ist.  That  the  condition  of  the  bond  recited  in  the  mortgage  could  be  re8<»ie4 
to  in  giving  a  construction  tP  the  condition  in  the  mortis^  to  ascertain  thQ 
time  when  tiie  annual  paymentst  matured. 

2d.  That  the  first  iastahnent  matured  on  the  Ist  day  of  May;  1854,  and  thai 
9eirejkeiast  issued  on  the  mortgage  on  the  3d  day  of  June,  1564,  was  not  pre- 
maturely sued  out. 

3d.  lliat  the  Court  mifht  enter  judgment,  for  want  of  an  affidant  of  defence, 
although  no  copy  of  the  bond  or  its  condition  had  been  filed. 

Ebeob  to  the  Distriet  Oonrt  of  AUeghitiy  oaunijf. 

This  was  a  sdre^fadoB  $ur  mortgage,,  dated  September  21, 18S8, 
brought  on  the  8d  day  of  June,  1854,  by  the  mortgagee.  Boss, 
against  Kennedy  and  his  wife,  as  mortgagors.  No  amdavit  or 
statement  of  claii%  or  o<^y  of  the  bood  seoured  by  the  mortgage, 
waa  filed.  There  was  mothing  te  desupiate  the  charaeter  an^ 
amount  of  the  plaintifis'  claim,  except  the  usual  reference  to  th^ 
record  of  the  mortsa^,  i^ecorded  in  th^  Beuqorder's  Office  of  Alle- 
gheny county,  in  the  mort^giQ  Book,  volume  25,  pa^e  166.  The 
mortgage,  aa  correctly  recited  in  the  writ,  purports  to  have  been 
executed  on  the,  21st  day  of  September,  1853,  by  Kennedy  and 
his  wife  to  Ross,  to  secure  upon  the  property  of  Mrs.  Kennedy; 
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the  payment  of  her  husband's  bond  in  Ross's  favour  of  even  date 
therewith,  in  the  penal  '*  sum  of  $3000  conditioned  for  the  pay- 
ment of  $1500  in  three  annual  payments,  with  interest  thereon 
from  the  1st  day  of  May,  1853,  together  with  other  condi- 
tions as  therein  more  fully  set  forth."  It  is  further  provided  in 
the  mortgage  that  ^'  in  case  of  default  in  the  payment  of  the  prin- 
cipal sums  and  interest  as  aforesaid,  or  any  part  thereof,  for  the 
space  of  thirty  days  from  the  time  they  or  any  of  them  shall 
become  due,  thereupon  it  shall  be  lawful  for  the  said  mortgagee, 
or  his  legal  representatives,  to  sue  out  forthwith  a  writ  or  writs 
of  scire  facias,  upon  the  present  indenture  of  mortgage,  with  the 
same  force  and  effect  as  if  twelve  months  next  ensumg  the  last 
days  wherein  the  principal  money  hereby  secured  ought  to  be  paid 
according  to  the  condition  of  the  above  recited  obligation,  had 
fully  run  out  and  expired,  any  usage  or  practice  to  the  contrary 
notwithstanding. ' ' 

On  the  5th  of  Jime,  1854,  the  writ  of  scire  facias  was  returned 
^'  served  on  defendant  by  a  copy  left  at  his  residence  with  his 
wife."  On  the  9th  of  December,  judgment  was  entered  in  default 
of  an  appearance  and  affidavit  of  defence,  and  a  levari  facias 
issued,  upon  which  the  property  was  advertised.  A  rule  was 
obtained  to  show  cause  why  the  judgment  should  not  be  set  aside. 
The  Court  granted  leave  to  the  sheriff  to  amend  the  return  of 
service,  but  made  the  rule  absolute,  and  set  aside  the  judgment 
The  plaintiff  afterwards  obtained  a  rule  on  the  defendant  to  show 
cause  why  judgment  should  not  be  entered  for  want  of  an  ^davit 
of  defence.  Tnis  rule  was  made  absolute  on  the  3d  day  of  March, 
1855,  and  the  amount  liquidated  at  $1485.53.  The  following 
was  the  condition  of  the  bond,  to  secure  the  payment  of  which 
the  mortgage  had  been  given : — 

"  That  ifthe  above  bounden  Benjamin  Kennedy,  his  heirs,  execur 
tors,  administrators,  and  assigns,  do  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  Jonathan  P.  Ross,  his  certain  attorney, 
heirs,  executors,  administrators,  or  assigns,  the  sum  of  $1500, 
with  interest  from  the  1st  day  of  May  last,  in  three  equal  annual 
instalments  from  that  date,  interest  payable  on  the  whole  sum 
anmuiUy,  without  any  fraud  or  further  oelay,  then  this  obligation 
to  be  void ;  otherwise  to  remain  in  full  force  and  virtue." 

The  defendants  sued  out  this  writ,  and  assigned  the  following 
errors : 

1«  The  Court  erred  in  entering  judgment  in  favour  of  the  plain- 
tiff, inasmuch  as  by  his  own  showing,  the  first  annual  payment  of 
the  debt,  secured  by  the  mortga^,  was  not  due  until  the  21st  of 
September,  1854,  and  he  therefore  had  no  cause  of  action  on  the 
8d  June,  1854,  the  date  of  the  impetration  of  his  writ. 

2.  The  mortgage  havinff  been  give^  on  the  21&t  September,  1853^ 
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to  secnre  a  bond  of  same  date,  '^  conditioned  for  the  payment  of 
$1500,  in  three  annual  payments,  with  interest  from  the  1st  day 
of  May,  1858,*'  no  default  had  occurred  to  authorize  the  issuing 
of  the  writ  of  sei.  fa,  on  the  8d  of  June,  1854,  and  the  Court 
therefore  erred  in  entering  judgment  for  the  plaintiff,  for  want  of 
an  affidavit  of  defence. 

Penney  and  Sterretty  for  plaintiff  in  error.— -The  plaintiff  having 
filed  no  affidavit  or  statement  of  claim,  or  copy  of  the  bond  secured 
by  the  mortgage,  there  was  nothine,  except  the  recital  in  the  writ 
and  mortgage  referred  to,  by  which  the  nature  and  amount  of  his 
claim  could  be  determined ;  and  by  reference  to  these  recitals,  it 
is  manifest  that  no  payment  of  either  principal  or  interest  was 
due  at  the  time  the  writ  was  issued,  and  for  nearly  four  months 
thereafter.  By  the  terms  of  the  bond,  recited  in  the  mortgage 
and  writ,  the  nrst  annual  instalment  was  not  due  until  the  2l8t 
September,  1854.  If,  therefore,  the  plaintiff,  on  his  own  showing, 
had  no  cause  of  action  against  the  defendants  when  he  brought 
suit,  it  would  certainly  have  been  a  work  of  supererogation  on 
their  part  to  file  an  affidavit  of  defence.  In  the  case  of  Thomas 
V.  Shoemaker,  6  W.  d*  Ser,  183,  suit  was  brought  on  a  negotiable 
note,  before  the  last  day  of  grace  had  expired,  and  judgment  was 
entered,  for  want  of  a  sufficient  affidavit  of  defence;  and,  on 
error  to  this  Court,  where  the  objection  was  first  raised,  it  was 
held  that  it  was  error  in  the  Court  below  to  enter  judgment  in 
favour  of  a  plaintiff,  who,  by  his  own  showing,  had  no  cause  of 
action  at  the  time  he  commenced  suit. 

Selden^  for  defendant  in  error. — The  condition  of  the  bond  is 
never  fully  copied  in  the  mortgage.  In  this  case  the  filing  the 
deposition  of  Mr.  Robb  with  the  copy  of  the  bond,  fully  explains 
any  ambiguity  that  might  be  conceived  in  the  phraseology  of  the 
reference  to  it  in  the  mortgage.  And  the  simple  question  is,  and 
should  be,  was  there  actually  a  default  at  the  time  of  issuing  the 
9ci.fa.  A  default  occurred  May  1.  In  thirty  days  from  that 
time  the  mortgagee  had  a  right  to  issue  a  9ci.  fa.  It  was  not 
issued  till  June  8,  1854,  and  consequently  after  the  expiration  of 
the  thirty  days. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — ^Whether  the  $cirefaeia$  issued  by  the  plaintiff, 
on  the  8d  June,  1854,  disclosed  any  cause  of  action,  depended  on  the 
construction  to  be  given  to  the  pliraseolor^  in  which  the  conditions 
of  the  mortgage  were  expressed ;  and  this,  judged  by  itself,  was 
very  obscure ;  but  the  accompanying  bond,  which  may  be  properly 
resorted  to  for  purposes  of  construction,  clears  up  all  doubt  on  the 
point.    It  is  there  provided  that  the  ^1500,  with  interest  from 
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the  1st  day  of  May  last,  is  to  be  paid  in  three  equal  annual 
instalments  from  that  date^  interest  payable  on  the  whole  sum 
annually.  That  date,  first  of  May  last,  was  first  of  May,  1853 ; 
and  consequently,  on  the  first  Miky,  1854,  an  instalment  of  the 
principal  and  all  the  interest  fell  due.  Thirty  days  thereafter,  by 
virtue  of  the  conditions  in  the  mortgage,  the  plaintiff  was  entitled 
to  his  scire  facias;  and  hence  his  writ,  sued  out  June  3, 1854,  was 
not  premature,  but  after  cause  of  action  accrued.  Construing  the 
terms  in  the  mortgage  agreeably  to  those  in  the  bond,  the  set.  fa. 
disclosed  a  jgood  cause  of  action,  and  the  defendants  should  have 
put  in  an  affidavit  of  defence  if  they  had  any  to  allege. 

The  judgment  is  affirmed. 


The  Mayor,  Aldermen,  and  Citizens  of  Philadelphia 
versus  Riddle. 

It  18  the  datv  of  the  coansel  of  a  plidntiff  in  error  who  has  ezoepted  to  deeds 
and  evidence  helow,  and  who  wishes  to  have  the  ruling  of  the  court  upon 
them  reviewed,  to  present  the  deeds  and  evidence  in  his  paper-book,  in  an 
appendix ;  and  if  not  presented  in  some  way,  the  court  will  dismiss  his  exoep- 
tions  without  farther  notice,  aad  assume  that  the  points  excepted  to  have  been 
correcUj.mled  below. 

An  old  unrecorded,  but  technical  and  duly  acknowledged  deed  from  husband 
and  wife  to  a  third  party  as  trustee,  which  deed  was  laid  aside  *among  the 
husband's  or  wife's  papers,  and  never  handed  over  nor  known  to  the  trustee,  and 
which  (the  land  conveyed  by  it  having  been  afterwards  sold  by  the  husband 
and  wife  for  the  husband's  use  and  benefit),  oould  not  operate  as  a  eonveyanoe, 
was  held  to  be  evidence  of  an  intention  on  the  part  or  the  husband  to  settie 
his  wife's  land  on  her,  and  worthy  ef  reeard  as  showing  a  consideration  for 
subsequent  conveyances  that  were  made  for  her  benefit. 

**  Abandonment"  may  take  place  with  regard  to  an  inchoate  ri^ht,  but  is 
scarcely  predicable  of  a  perfect  title :  and  hence  payment  of  taxes  m  his  own 
name,  for  even  thirty  years,  by  a  sheriff's  vendee  of  a  void  title,  who  had 
\nade  an  entry  on  the  land  twenty-four  years  ago,  and  once  or  more  every  year 
since,  and  had  run  lines ;  and  who  had  had  a  tenant  on  for  nineteen,  but  not 
for  twenty-one  years ;  does  not  prove  an  abandonment,  there  being  an  absent 
owner  of  the  lands,  by  patent  The  oonstructive  possession  follows  the  legal 
tide. 

Error  to  the  Common  Pleas  of  Urie  county. 

Ejectment.  The  case  in  the  Conrt  below  myolved  an  immense 
amount  of  every  kind  of  evidence ;  some  of  it  brought  up  from  a 
remote  date;  and  very  numerous  questions  as  to  the  effect  of 
deeds  through  which  the  plaintiff^  in  whom  the  title  had  been 
vested  to  bring  suit,  as  trustee  of  parties  interested  under  the  last 
will  of  Mrs.  Susan  Wallace,  claimed.  But  though  bills  of  excep- 
tion were  taken  to  much  of  this  evidence,  the  Court  here  refused 
to  pass  upon  it,  because  the  paper-book  of  the  plaintiff  in  error 
did  not  set  forth  nor  state  the  deeds  or  evidence  in  such  a  way  as 
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to  enable  this  Court  to  judge  what  they  reallv  were.  Though  thp 
case  therefore  involved  below  a  great  deal  of  other  matter  which 
the  plaintiff  in  error  meant  to  bring  up,  the  only  matters  which 
this  Court  would  consider,  arose  from  this  case. 

John  B.  Wallace,  Esq.,  in  April,  1805,  married  Miss  Susan 
Binney,  who  was  possessed  of  a  considerable  patrimony,  mostly 
real  estate,  and  on  June  9,  1806,  joined  with  her  in  a  short  but 
regular  deed  of  bargain  of  sale,  to  Horace  Binney,  Esq.,  which 
was  not  acknowledged  till  June  9,  1807,  when  it  was  formally 
acknowledged  by  both  parties ;  by  this  deed  Mr.  and  Mrs.  Wallace 
conveyed  all  and  singular  the  lanas,  tenements,  and  real  estate 
belonging  to  the  said  Susan,  wheresoever  the  same  may  be,  together 
with  the  appurtenances,  to  have  and  to  hold  the  same  with  the 
appurtenances  to  the  said  Horace,  his  heirs  and  assigns,  to  the  use 
of  the  said  Horace  his  heirs  and  assigns  for  ever.  In  trust,  never- 
theless, that  the  said  Horace,  his  heirs  and  assigns,  shall  hold  the 
same  upon  such  trusts  and  for  such  uses  and  purposes  as  the  said 
Susan,  by  any  instrument  of  writing  in  the  nature  of  her  last  will 
and  testament,  being  all  written  with  her  own  handwriting,  siraed 
with  her  name,  and  sealed  with  her  seal,  shall  appoint  and  declare. 
This  deed  was  never  delivered,  nor  shown  to  Mr.  Binney,  nor  put 
upon  record,  but  was  put  away  among  other  papers  of  either 
Mr.  or  Mrs.  Wallace,  and  its  existence  for  some  time  apparently 
forgotten.  Mr.  Binney  never  saw  it  till  after  Mr.  Wallace's  death 
in  1887,  when  it  was  shown  to  him  by  a  son  of  Mrs.  Wallace,  who 
had  found  it  among  the  papers  of  his  mother's  trust.  Between 
the  date  of  this  deed  and  [December,  1814,  Mr.  Wallace  and  hia 
wife  had  sold  about  $58,000  of  her  estate  for  his  purposes ;  and 
in  that  month,  Mr.  Wallace  gave  to  Mr.  Binney  a  bond  for 
$50,000,  which  Mr.  Binney  accepted,  to  hold  in  trust  for  the  use 
of  his  sister,  Mrs.  Wallace ;  the  consideration  of  this  bond  being 
Mrs.  Wallace's  patrimony  which  had  passed  into  her  husband's 
hands,  and  which  Mr.  Wallace  recited  that  it  had  always 
been  his  intention  to  settle.  In  part  payment  of  this  bond,  the 
lands  in  question  were  conveyed  in  1824,  by  a  short  deed,  never 
recorded,  to  the  then  trustee,  an  assignee  of  the  obligee ;  but  no 
endorsement  was  made  on  the  bond.  Soon  after  this  transfer, 
August  14,  1819,  Stephen  Girard  obtained  a  ju(^gment^  at  Phila- 
.delphia,  against  Mr.  Wallace,  as  endorser  of  certain  notes,  and  on 
November  25,  1824,  levied  on  these  lands,  with  actual  notice  that 
they  werp  th^  property  of  Mrs.  Wallace,  whose  agent  forl^ade  the 
sale ;  Mr.  Girard  bought  them  19th  March,  1825,  under  the  sale 
made  on  his  own  levy.  He  had  no  lien  at  the  date  of  Mr.  Wallace's 
conveyance,  his  testatum  fi.  fa.  having  been  docketed  in  Erie,  Oc- 
tober 20,  1824.  Immediately  after  Girard's  purchase  he  had  the 
assessments  charged  to  his  own  name,  and  paid  taxes  on  the  pro- 
perty for  twenty-nine  or  thirty  years,  up  to  the  bringing  of  this 
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suit.  Immediately  after  his  purchase,  also,  he  appointed  an  i^en^ 
who,  in  May,  1830,  went  npon  the  land  with  surveyors.  These^ 
got  assistance  from  other  parties  to  run  lines  and  subdivide  thd 
property  into  smaller  lots.  The  land  was  unseated.  Girard's 
party  remained  upon  the  land  three  or  four  days,  and  divided 
the  property  into  lots.  After  this  the  agent  advertised  for  propo- 
sals to  make  a  road,  received  proposals,  and  sent  them  to  Girard. 
Girard  died  about  that  time,  making  the  blaintifib  in  error  his 
devisees.  The  agent  then  corresponded  with  these  last,  who  sent 
him  power  to  make  leases,  which  he  did  make  in  1835,  '36,  '41, 
'42,  '46,  '49,  and  '50,  but  none  prior  to  July  7, 1835.  Except  in 
one  year,  the  agent  went  upon  the  lands  once  a  year,  and  some- 
times oftener,  every  year ;  and  was  at  great  expenses  of  every 
kind  in  taking  care  of  the  property.  This  suit  was  brought  in 
1853.  On  the  trial  below,  the  counsel  for  the  defendant  in  error 
asked  the  Court  to  charge  in  effect  that  the  deed  of  1807  consti- 
tuted an  equitable  agreement  and  obligation  on  the  part  of  Mr. 
Wallace  to  settle  his  wife's  separate  real  estate  upon  h^r,  and 
that,  having  had  himself  the  benefit  of  this  property,  it  was  a  good 
consideration  for  the  subsequent  bond;  which  instruction  the 
Court  in  substance  gave.  The  plaintiff  in  error  asked  the  Court 
to  charge  in  effect  that  the  possession  of  Mr.  Girard  was  such  an 
adverse  possession  as  created  a  title  under  the  statute  of  limita- 
tions ;  and  also  that  the  omission  for  twenty-eight  years  to  bring 
suit,  and  the  acquiescence  in  Girard's  possession  all  that  time,  in 
his  payment  of  taxes,  in  his  care  of  the  property,  and  the  other 
facts  shown,  constituted  an  abandonment  by  Mrs.  Wallace,  or  her 
devisees,  of  her  title ;  which  instruction  the  Court  did  not  give,  but 
gave  instructions  in  substance  the  reverse. 

WaUccTf  for  plaintiff  in  error,  cited  Strimpfler  v.  Roberts,  6 
Harris  283 ;  Foster  v.  McDivit,  9  Watts  346 ;  Foust  v.  Ross,  1 
W.  ^  Ser.  504 ;  Read  v.  Goodyear,  17  AV.  ^  iJ.  360 ;  Kelsey  v. 
Murray,  9  Waits  111 ;  Kite  v.  Brown,  5  Barr  294 ;  Hole  v.  Ritten- 
house,  7  Id.  305;  Naglee  v.  Albright,  4  Wh.  800;  McCall  t>. 
Neely. 

T}wmfps(m  and  Marshall^  for  defendant  in  error,  cited  Naglee 
t).  Albright,  4  Wh.  300 ;  Bunting  v.  Young,  5  TT.  ^  Ser.  188 ; 
Roland  v.  Long,  1  Harris  464 ;  Girard's  Heiirs  v.  The  City  of 
Philadelphia,  2  Wallace  Jr.  301. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — The  counsel  of  the  plaintiffs  in  error  could  not 
have  expected  us  to  pass  on  the  effect  of  the  deeds  ipentioned  in 
the  bills  of  exception,  for  he  has  not  furnished  us  with  a  svllable 
of  those  documents.     The  rules  of  Court  require  the  evidence, 


Digitized  by  CjOOQIC 


262  SUPREME  COURT  IPittsburgh 

[Bdajor,  &c.,  of  Philadelphia  v.  Riddle.] 

when  it  is  to  be  reviewedy  to  be  printed  in  an  appendix,  which  is 
wholly  omitted  from  the  plaintiffs'  paper-book.  The  first  five 
assignments  of  error,  therefore,  are  to  be  dismissed  without  further 
notice,  and  it  is  to  be  assumed  that  the  title  papers  were  adequate 
transfers  of  the  title  of  John  B.  Wallace,  Esq.,  to  the  defendant 
in  error.  The  two  remaining  errors  are  assigned  in  total  disre- 
gard of  Rules  VI.  and  VII.  (6  Harris  578),  but  as,  by  searching 
and  sifting,  we  can  find  out  the  instructions  complained  of,  we 
proceed  to  consider  them. 

The  deed,  Wallace  and  wife  to  Binney,  dated  9th  June,  1807, 
and  the  bond,  Wallace  to  Binney,  dated  2d  December,  1824,  both 
which  were  given  in  evidence,  without  objection,  and  for  a  view 
of  which  we  are  indebted  to  the  paper-book  of  the  defendant  in 
error,  were  unimportant  as  affecting  the  transfer  of  the  lands  in 
controversy,  for  the  deed  never  was  delivered,  and  the  bond  does 
not  refer  to  these  lands ;  but  were  worthy  of  some  regard,  as  show- 
ing an  intention  on  the  part  of  Mr.  Wallace  to  settle  his  wife's 
lands  on  her,  and  as  a  consideration  for  the  subsequent  convey- 
ances that  were  made  for  her  benefit.  These  were  the  only  pur- 
poses which  that  evidence  could  legitimately  accomplish,  and  the 
answers  of  the  Court  in  respect  to  it,  were  substantially  to  this 
effect.  The  answers  of  the  Court  to  the  plaintiffs  4th  and  5th 
points,  and  to  the  1st,  4th,  5th,  6th,  and  7th  points  of  the  defend- 
ants (now  plaintiffs  in  error),  may  be  considered  together. 

The  city  of  Philadelphia  claim  under  Stephen  Girard,  whose 
title  originated  in  a  judgment  recovered  by  him  agaiiist  John  B. 
Wallace,  in  the  Supreme  Court  at  Philadelphia,  on  the  14th  day 
of  August,  1819,  and  a  testatum  jL  fa.  docketed  in  Erie  county, 
the  20th  of  October,  1824,  and  levied  on  these  lands  25th  Novem- 
ber, 1824.  Under  a  testatum  venditioni,  the  sheriff  sold  the  lands 
to  Stephen  Girard  on  the  19th  of  March,  ]  825.  Before  the  lien  of 
Girard's  judgment  attached,  Mr.  Wallace,  by  several  deeds,  had 
conveyed  away  all  his  estate  and  interest  in  the  lands  in  trust  for 
his  wife,  as  we  infer  from  what  is  said  of  the  deeds  in  the  bills  of 
exception,  but  none  of  the  trustees,  and  no  one  for  them,  or  for 
the  cestui  que  trust,  had  paid  taxes  for,  or  taken  actual  possession 
of  the  lands,  and  hence  it  was  insisted  on  the  part  of  the  city, 
that  Afr.  Wallace's  title  was  derelict  and  abandoned. 

Mr.  Girard,  from  the  time  he  purchased,  paid  the  taxes,  had  an 
agent  to  supervise  the  lands,  surveved  them  in  1830,  and,  after 
his  death  in  1831,  the  city  of  Philadelphia  continued  the  same 
agent,  who  made  leases  to  tenants,  the  first  on  the  7th  of  July, 
1835,  and  paid  taxes  as  before.  More  than  twenty-one  years 
having  elapsed  after  Girard's  purchase,  before  suit  was  brought, 
it  was  maintained  that  these  acts  of  ownership  constituted  a  title 
under  the  smute  of  limitations.  The  Court  ruled  both  points 
against  the  city.    And  we  think,  rightly. 
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The  constructive  possession  of  land,  not  actually  occupied,  fol- 
lows the  legal  title :  that  is,  in  contemplation  of  law,  every  man 
is  in  possession  of  the  land  he  owns,  until  ousted  by  an  intruder, 
and  abandonment  of  title  is-  not  to  be  presumed  from  non-entry, 
nor  from  neglect  to  pay  taxes.  The  law  does  not  limit  a  man's 
title  to  the  po89es8io  pedis.  He  may  own  lands  he  never  saw,  and 
an  entry  once  in  every  cycle  of  one-and-twenty  years  is  not 
necessary  to  preserve  his  title,  because,  in  the  eye  of  the  law,  he 
is  in  possession  all  the  time.  Inchoate  rights  may  be  abandoned, 
but  abandonment  is  scarcely  predicable  of  perfect  titles.  And 
though  it  is  an  owner's  duty  to  pay  taxes,  what  if  he  do  not  ?  The 
law,  instead  of  presuming  his  title  abandoned,  seizes  and  sells  it 
to  the  highest  bidder.  If  another  pays  the  taxes,  it  will  help  to 
define  the  extent  of  any  actual  possession  he  may  have  taken,  but 
an  owner's  mere  neglect  to  pay  taxes,  when  they  are  paid  by 
another,  will  nev^r  work  a  forfeiture  of  title.  Nor  does  payment 
of  taxes  under  a  colourable  title,  constitute  possession  for  the  pur- 
poses of  the  statute  of  limitations.  There  must  be  an  actual 
entry,  and  a  continued  and  visible  possession,  either  by  cultivation 
or  residence,  to  give  title  under  the  statute,  and  where  this  is, 
payment  of  taxes  proves  much  every  way.  It  helps  to  define  the 
extent  of  the  possession,  gives  it  notoriety,  is  a  renewed  protest 
from  year  to  year  against  the  outstanding  title,  and,  by  contri- 
buting to  the  public  necessities,  increases  the  merit  of  the  disseisor. 
But  alone,  or  in  connexion  with  such  acts  as  were  proved  in  this 
case,  before  the  possession  of  1835,  payment  of  taxes  is  neither 
ground  for  presuming  abandonment  of  the  real  title,  nor  for  barr- 
ing it  under  the  statute.  The  plaintiffs  in  error  took  actual  pos- 
session in  1835,  and  from  that  time  the  statute  ran  in  their  favour, 
but  it  had  not  completed  its  course  when  it  was  arrested  by  the 
pr^ent  action.  These  principles  have  been  many  times  asserted 
and  applied  in  Pennsylvania,  and  they  justify  the  answers  of  the 
Court  to  the  points  propounded.  The  only  remaining  point  is  the 
defendant's  10th,  which  relates  to  the  effect  of  a  deed  which  is 
not  exhibited,  and,  therefore,  we  cannot  pronounce  in  respect  to 
it.  So  far  as  the  case  is  disclosed  to  us,  we  see  no  error,  and 
accordingly  affirm  the  judgment. 

Judgment  affirmed.(a) 

(a)  The  Reporter  is  indebted  to  J.  W.  Wallace,  Esq.,  of  Philadelphia,  for 
the  report  of  this  case. 
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William  Filby  verstis  Grfeorge  Miller  et  al. 

An  attoraej-at-law,  as  raoh,  has  no  anihority  to  compromise  and  discontinas 
a  suit  brought  for  tbs  rooovery  of  land  of  his  client,  in  consideration  of  the 
other  party  conveying  to  himself  a  portion  of  the  land :  but  if  he  makes  snch 
compromise,  and  the  discontinuance  is  entered  of  record,  and  the  client  does 
no  act  to  manifest  his  dissent  for  a  number  of  years,  he  will  be  held  to  have 
acquiesced  in  the  discontinuance,  and  the  terms  upon  which  it  was  entered. 

The  other  party,  having  had  the  benefit  of  the  disoontinuanoe,  cannot  invali- 
date his  conveyance  upon  the  allegation  that  the  att(»nej  exceeded  his  autho- 
ritv  in  making  the  compromise. 

Nor  could  he  repudiate  the  conveyance  upon  the  ground  that  the  considera- 
tion for  making  it  was,  in  addition  to  the  discontinuance  of  the  suit,  that  a 
good  title  was  to  be  made  to  him  ibr  the  balance  of  the  tract,  which  had  not 
been  done:  having  received  a  part  of  the  consideration,  his  remedy  was  to 
enforce,  not  to  destroy  the  contract 

A  bond  fide  purchaser,  for  value  of  the  land  thos  conveyed  to  the  attomev. 
without  notice  of  the  circumstances  alleged  against  the  validity  of  the  titled 
would  hold  it  discharged  from  equities  between  the  parties. 

And  a  subsequent  purchaser  mth  tyoHoe^  could  protect  himself  by  the  equity 
of  a  former  one,  who  purchased  wUhoui  any  such  notice. 

Error  to  the  Common  Pleas  of  Greene  county. 

The  action  was  ejectment  for  100  acres  of  land  in  AUeppo 
township.  The  title  was  admitted  to  be  out  of  the  Common- 
wealth. The  land  in  dispute  was  part  of  a  larger  tract,  called 
"  Fox  Hill,"  which  the  plaintiff  alleged  was  patented  on  the  4th 
August,  1785,  to  John  Hughes  and  Timothy  Ryan.  In  1841  or 
1842,  several  of  the  heirs  of  Timothy  Ryan  agreed  in  writing 
^\%\l  R.  D.  Bird,  Esq.,  a  practising  attorney,  to  pay  him  $300  in 
land,  for  his  services  in  looking  after  and  recovering  their  lands 
in  Greene  county.  Mr.  Bird  expended  considerable  money  in 
having  surveys  made  of  their  lands,  procuring  copies  of  papers, 
and  spent  much  time  and  labour;  and,  in  1844,  brought  an 
ejectment  to  recover  the  "Fox  Hill"  tract.  But,  entertaining 
doubts  whether  the  title  of  the  heirs  of  Ryan  were  not  barred  by 
the  statute  of  limitations,  he  compromised  the  case  with  the  heirs 
of  Jacob  Miller,  deceased ;  and  they  released  to  him,  in  his  owii 
name,  100  acres  of  the  tract,  and  he  discontinued  the  ejectment 
in  1846.  On  the  16th  December,  1851,  R,  D.  Bird  and  wife  con- 
veyed  this  100  acres  to  William  Hughes,  for  the  consideration  of 
$300.  For  a  part  of  this  amount  he  took  a  judgment  against 
Hughes,  and,  under  this  judgment,  it  was  levied  and  sold  by  the 
sheriff,  as  the  property  of  William  Hughes,  to  Hugh  Montgomery, 
for  $182.50,  and  Montgomery  conveyed  it  to  Wuliam  Filby,  the 
plaintiff  in  this  action. 

The  defendants  claimed  under  Jacob  Miller,  who  settled  on  the 
"Fox  Hill"  tract,  between  1821  and  1824,  and  also  set  up  that 
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the  release  to  R.  D.  Bird,  by  Jacob  Miller's  heirs,  was  invalid,  be- 
cause he,  as  the  counsel  of  Kyan's  heirs,  had  no  authority  to  make 
the  compromise,  or  take  a  conveyance  of  the  land  to  himself. 
The  plaintiff  submitted  the  following  points : —  •     . 

1.  That  if  R.  D.  Bird,  who  was  the  attomey-at-law  of  Ryan's 
heirs,  discontinued  the  suit  which  they  had  brought  against  the 
defendants  in  this  suit ;  that  such  discontinuance,  being  without 
terms,  is  binding  on  the  plaintiffs  (viz.,  Ryan's  heirs,)  and  they 
cannot  gainsay  it ;  but  are  left  to  their  action  against  him  (Bird) 
—consequently  it  is  good  in  favour  of  the  defendants  (Millers.) 

2.  That  if  K.  D.  Bird  made  a  compromise  with  defendants  by 
which  he  got  the  land  in  dispute,  in  consideration  of  the  discon- 
tinuance of  a  suit  against  them,  and  did  so  discontinue  it,  and  that 
said  defendants  have  had  the  advantage  of  that  discontinuance  for 
nine  years,  till  their  title  has  become  absolute  to  the  residue  of 
said  tract  by  the  statute  of  limitations,  that  defendants  are  now 
estopped  from  repudiating  the  validity  of  said  discontinuance. 

8.  That  if  the  jury  believed  that  R.  D.  Bird  had  an  agreement 
in  writing  with  the  heirs  of  Ryan  that  he  was  to  have  an  interest 
in  the  land  for  professional  service  rendered  and  expenses  paid, 
that  it  gave  him  such  a  power,  coupled  with  an  interest  in  the 
land,  that  the  discontinuance  by  him  was  not  void,  and  the  defend- 
ant still  enjoying  all  his  part  of  the  compromise,  that  he  cannot 
now  repudiate  it. 

His  Honour,  Gilmorb,  P.  J.,  aiiswered  these  points  as  fol- 
lows : — 

"1.  An  attorney  at  law  doubtless  has  authority  to  bind  his 
client  by  confession  of  judgment  or  discontinuance ;  and  when  he 
does  so  without  terms,  which  shows  that  he  exceeded  his  authority, 
the  client  is  concluded  by  it ;  and  is  turned  round  against  him  for 
breach  of  instructions :  9  Barr  316.  But  in  this  case,  if  the  wit- 
tiesseS  are  to  be  believed,  there  were  terms  that,  in  consideration 
of  the  conveyance  to  the  attorney  of  the  plaintiff,  the  ejectment 
was  to  be  discontinued,  and  more  that  he  (the  attorney)  was  to 
make,  or  cause  to  be  made,  a  good  and  sufficient  title  for  the  re- 
mainder of  the  tract.  Such  an  agreement,  we  say,  would  be 
beyond  the  Authority  of  an  attorney,  and  any  conveyance  made 
upon  such  consideration  would  be  invalid. 

"  2,  We  answer  this  in  the  negative,  th^  discontinuance  was  in- 
valid, and  could  and  would  have  been  stricken  off  at  any  time 
upon  application  to  the  Court. 

"  There  is  no  evidence  that  Ryan's  heirs  ever  sanctioned  this 
agreement — so  that  defendants  could  gain  nothing  by  this  discon- 
tinuance. 

"  3.  We  charge  you  that  this  proposition  is  not  correct. 

"  The  Court  then  told  the  jury  the  case  involved  an  inquiry  of 
notice;  if  Montgomery  had  notice  of  defendants'  title  at  the 
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sheriff's  sale,  defendants  will  be  entitled  to  your  yerdict.  If,  on 
the  contrary,  no  notice  was  given  at  the  time  of  the  sheriff's 
sale,  and  neither  George  Miller  or  any  one  in  possession  under 
him  at  the  time,  plaintiff  will  be  entitled  to  recover. 

"  To.  which  charge  the  plaintiff  excepts." 

The  jury  found  for  the  defendants,  and  the  plaintiff  sued  out 
this  writ. 

Errors  assigned :  The  Court  erred  in  their  answer  to  the  plain- 
tiff's 1st  point. 

The  Court  erred  in  their  answer  to  the  plaintiff's  2d  point. 

The  Court  erred  in  their  answer  to  the  plaintiff's  3d  point. 

The  Court  erred  in  their  general  charge  wherein  they  "told 
the  jury  the  case  involved  an  inquiry  of  notice ;  if  Montgomery 
had  notice  of  the  defendants'  title  at  the  sheriff's  sale,  defena- 
ants  will  be  entitled  to  your  verdict." 

Purman^  for  plaintiff  in  error. — Where  an  attorney  is  employed, 
and  brings  suit  and  discontinues,  it  is  binding  and  conclusive  upon 
the  client :  5  Cowen  385 ;  6  Johns,  296.  In  Pennsylvania  the 
authority  is  more  extensive  than  elsewhere :  16  Ser.  ^  B.  368 ; 
9  Barr  102 ;  5  WattB  235.  It  is  more  especially  binding  where  the 
discontinuance,  as  here,  is  of  record,  and  the  clients  have  acquiesced 
for  years.  It  was,  like  the  contracts  of  infants,  at  most  voidable : 
IZMoiB.  237;  Q  Ala.  544;  9  Missouri  135;  7  Watts  412;  5 
Cowen  475.  He  may  confirm  it :  3  Barr  428 :  2  Hdw.  666  ;  1 
Pick.  221 ;  12  iV*.  if,  196.  A  purchaser  without  notice  would 
not  be  affected  by  it,  the  conveyance  being  in  Bird's  own  name : 
3  Teates  269 ;  2  Watts  78 ;  4  JT.  ^  Ser,  152. 

2.  It  would  be  a  fraud  on  purchasers  to  allow  the  defendants  to 
avoid  and  repudiate  their  own  conveyance :  9  Cowen  274 ;  4  Met. 
384 ;  9  Wend,  147  ;  19  Ad.  ^  El,  90 ;  8  Hill  219 ;  15  Ser,  Sr  B. 
18 ;  1  Pa,  Bep.  476 ;  2  Watts  379. 

After  so  lone  an  acquiescence,  and  the  rights  of  third  persons 
have  intervened,  it  cannot  be  avoided :  1  Barr  147 ;  2  Watts  490 ; 
6  Johns,  301 ;  1  Binn,  469.     There  was  no  notice  to  any  of  the 

Surchasers,  and  it  was  error  to  submit  it  to  the  jury :  5  Tr .  rf*  Ser. 
1;  6  IT.  ^ /Ser.  488. 

Lindsetfy  for  defendant  in  error. — The  relation  of  an  attorney 
to  his  client  is  one  of  confidence  and  trust.  He  cannot  compro- 
mise a  suit  by  which  his  client  is  to  get  money  for  land,  or  vice 
versa :  14  Ser.  d-  B.  307 ;  1  Pa.  Bep.  267 ;  9  Barr  315 ;  1  Barr 
157 ;  7  Barr  185 ;  7  Watts  63. 

There  was  notice  to  Filby,  and  he  was  not  a  bond  fide  purchaser 
for  value  without  notice.  There  is  constructive  as  well  as  actual 
notice.     The  defendants  were  in  possession  when  Filby  bought. 
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and  this  was  safficient  to  put  him  on  inquiry  as  to  the  title  by 
which  they  claimed  to  hold. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — The  compromise  made  by  B.  D.  Bird,  with  the  heirs 
of  Jacob  Miller^  was  not  within  the  scope  of  his  authority,  as  at- 
torney-at-law  for  the  heirs  of  Timothy  Ryan,  nor  would  his 
agreement  with  some  of  the  heirs,  that  he  should  be  paid  in  land 
for  his  services,  give  him  the  right  to  divide  the  land  in  dispute 
between  himself  and  the  defendant.  But  his  arrangement  with 
the  heirs  of  Miller,  though  unauthorized  by  his  clients,  might  be 
ratified  by  them ;  and,  if  so,  it  would  be  binding  upon  all  who  had 
consented  to  it.  There  was  no  direct  evidence  of  precedent 
authority,  nor  of  subsequent  assent,  but  the  long  acquiescence 
of  the  heirs  of  Ryan  in  thie  discontinuance  of  the  ejectment, 
afforded  strong  ground  for  the  presumption  that  they  were  willing 
to  adopt  it  as  their  act.  After  a  period  of  nine  years  has  passed 
without  any  objection  to  the  discontinuance  by  either  party,  and 
without  any  other  effort  being  made  by  the  heirs  of  Ryan  to  dis- 
turb the  possession  of  Miller  to  the  residue  of  the  tract,  it  is  to 
be  presumed  that  the  act  of  the  attorney  was  ratified  by  his 
clients ;  and  the  other  party,  after  having  the  benefit  of  the  dis- 
continuance, cannot  now  invalidate  the  release  by  the  allegation 
that  Bird  exceeded  his  authority  in  making  the  compromise.  It 
is  said  that  part  of  the  consideration,  for  the  release  to  Bird  of  the 
90  acres,  was  his  promise  to  make,  or  cause  to  be  made,  a  good 
title  to  the  heirs  of  Miller  for  the  residue,  and  that  in  this  he  had 
failed.  Granting  this  to  be  as  alleged,  it  would  not  make  the 
deed  of  release  inoperative.  Where  part  of  the  consideration  is 
paid,  and  a  deed  executed,  a  failure  by  the  vendee  or  releasee  to 
perform  according  to  the  agreement,  will  not  of  itself  authorize 
the  grantor  or  releasor  to  treat  his  release  as  a  nullity,  and  retake 
possession  of  the  land  released,  and  particularly  will  he  not  be 
permitted  to  do  this,  whilst  he  retains  the  part  consideration  paid 
before  the  execution  of  the  release.  His  remedy  is  to  enforce 
the  agreement,  not  to  destroy  it.  It  is  argued  by  the  defendant 
in  error,  that,  as  there  was  no  evidence  that  Mr.  Bird  notified  his 
clients  of  the  compromise,  their  assent  to  it  could  not  be  presumed 
from  their  silence.  If  the  controversy  was  between  the  Ryan 
and  the  Miller  heirs,  this  argument  would  not  avail  the  former, 
for  the  discontinuance  being  of  record  would  be  suflScient  notice 
to  put  them  on  inquiry  as  to  the  terms  upon  which  it  was  entered, 
and  if  they  neglected  to  obtain  the  information,  they  would  be  held 
to  the  agreement  as  fully  as  though  express  notice  had  been  given 
to  them ;  and  as  the  client  would  not  now  be  permitted  to  deny  the 
validity  of  the  act  of  his  attorney,  in  entering  the  discontinuance, 
it  is  plain  that  the  defendants  in  the  ejectment  cannot  do  so. 
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The  learned  judge,  who  presided  upon  the  trial  in  the  Common 
Pleas,  erred  in  his  instruction  to  the  jury,  that,  as  the  agreement 
was  beyond  the  authority  of  the  attorney,  the  release  was  invalid. 
He  should  have  instructed  them,  that,  even  if  the  attorney  ex- 
ceeded his  authority  in  making  the  compromise,  his  clients  had 
ratified  it  by  their  acquiescence,  and  it  could  not  be  questioned 
by  the  heirs  of  Miller,  It  is  alleged  by  the  defendant  in  error 
that  the  release  was  obtained  hy  the  fraudulent  misrepresentations 
of  Bird,  and  therefore  void.  The  question  of  actual  fraud  was  not 
passed  upon  by  either  Court  or  jury :  it  has  not  been  considered  in 
any  remarks  that  we  have  made.  As  the  case  is  sent  back  for  a 
new  trial,  it  is  proper  to  add,  that  in  our  opinion,  the  Court  should 
not  haye  limited  the  inquiry  as  to  notice  to  Montgomery  alone. 
If  the  first  purchaser  from  Bird  (William  Hughes)  paid  a  valuable 
consideration,  and  purchased  without  notice,  actual  or  construc- 
tive, that  the  land  was  claimed  by  the  heirs  of  Miller,  his 
(Hughes')  title  was  perfect,  and  a  purchaser  at  sheriff's  sale 
would  be  protected  by  it,  even  with  notice  of  the  outstandinc 
claim.  So  too,  if  Hughes  and  Montgomery  had  notice,  and 
Filby,  the  present  plaintiff,  was  a  bond  fide  purchaser  for  a  valua- 
ble consideration  without  notice,  his  right  to  recover  would  be  un- 
questionable. If  Filby,  however,  is  not  a  bond  fide  purchaser, 
but  holds  the  title  for  Bird,  of  course  he  is  not  in  the  position  to 
raise  the  question  of  notice.  It  is  scarcely  necessary  to  add,  that 
actual  possession  of  the  land  in  dispute  by  the  heirs  of  Miller,  or 
any  of  them,  or  their  tenants,  was  suflScient  to  put  the  purchaser 
mpon  inquiry. 

Judgment  reversed  and  venire  de  novo  awarded. 


Cummings's  Appeal. 

A  judgment  against  a  firm  is  a  lien  on  the  separata  real  estate  of  the  part* 
Hers,  and  is  entitled  to  priority  in  the  distribution  of  Uie  proceeds  of  sale  of 
such  separate  real  estate,  over  a  subsequent  judgment  of  a  separate  creditor 
of  the  partner  whose  real  estate  was  sold. 

Appeal  from  the  decree  of  the  Common  Pleas  of  Fayette  county. 

Jacob  D.  Mathiot,  James  Paul,  and  George  T.  Paul  were  part- 
ners engaged  in  the  iron  business  in  Westmoreland  county.  On 
the  1st  day  of  September,  1852,  three  judgments,  in  favour  of 
Bamsey,  Graham,  and  Robb,  respectively,  were  entered  in  the 
Common  Pleas  of  Fayette  county  against  the  firm.  On  the  6th 
day  of  March,  1864,  Samuel  C.  Cummings,  the  appellant,  obtained 
a  judgment  against  Jacob  D.  Mathiot.  An  execution  was  issued 
on  the  judgment  in  favour  of  Ramsey,  and  a  tract  of  land,  the 
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indiTidaal  property  of  Jaoob  D.  Mathiot,  was  levied  and  sold.  The 
distribution  of  the  proceeds  of  the  sale  was  referred  to  an  auditor, 
before  whom  Mr.  Gummines  claimed  that  his  judgment  should  be 
first  paid,  being  the  individual  debt  ^f  Mathiot,  and  the  property 
sold  bis  individual  property. 

The  auditor,  however,  distributed  the  proceeds  to  the  other  judg- 
ments, being  the  first  liens,  and  the  Court  below  confirmed  this 
report^  and  decreed  distribution  accordingly ;  and  this  appeal  was 
taken. 

PcatersoTiy  for  appellant. — Joint  creditors  have  a  right  to  pri- 
ority of  payment  out  of  the  joint  property,  and  the  separate  credit- 
ors a  like  priority  out  of  the  separate  estate,  as  settled  by  a  long 
train  of  decisions,  both  in  England  and  this  country:  3  Vesey 
288,  837;  6  Id.  813;  16  Id.  183;  9  Id.  35;  11  Id.lS;  1  Hast 
869 ;  3  Kenfs  Com.  64-5 ;  Story  on  Part.  §§  363,  365 ;  5  Johns. 
Ch.  Rep.  74 ;  1  Fa.  Hep.  147;  7  Barr  166;  2  Jones  222.' 

Ewingy  for  appellees. — The  rule  contended  for  holds  in  hank- 
Tuptey  in  England  and  in  some  of  the  states,  but  no  authority  can 
be  adduced  where  it  has  been  allowed  to  interfere  with  the  priority 
of  liens  on  real  estate :  11  Ve%.  85 ;  5  Ser.  ^  22.  78 ;  3  Kent's  Com. 
65,  note  b ;  Story  on  PaH.  580,  541 ;  2  Yeates  192-8 ;  1  Pa.  Rep. 
204;  1  Harris  476;  1  Barr  166;  13  Ser.  ^  R.  380;  2  R.  188; 
2  Watts  289;  6  Watts  229;  4  Watts  24;  3  Pa.  Rep.  200. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — The  appellant  claims  priority  for  his  judgment^ 
not  because  it  was  first  in  order  of  time,  but  because  it  was  for 
the  separate  debt  of  the  owner  of  the  real  estate  sold,  and  the 
prior  judgments  were  against  a  firm,  of  which  the  owner  of  the 
estate  was  a  member.  To  substantiate  his  claim  the  appellant 
invokes  the  aid  of  the  principle,  that  joint  creditors  have  a  right 
to  priority  of  payment  out  of  the  joint  estate  of  several  partners, 
and  the  separate  creditors  a  like  right  to  priority  of  payment  out 
of  the  separate  estate  of  the  partners.  It  is  unnecessary  to  point 
out  how  and  when  the  principle  stated  applies,  for  it  is  clear  that 
it  has  no  application  to  the  case  in  hand.  A  lien  attached  by  law 
is  never  interfered  with  by  introducing  an  equitable  rule  for  mar- 
shalling assets.  The  reason  why  joint  creditors  are  preferred  in 
distributing  tho  proceeds  of  partnership  real  estate  is,  that  the 
estate  is  not  subject  to  the  liens  of  judgments  for  separate  debts, 
as  the  individual  members  of  the  firm  have  nothing  but  a  resulting 
interest  in  the  proceeds  after  payment  of  the  partnership  debts : 
Kramer  v.  Arthur,  7  Barr  165.  And  this  is  so  only  as  regarda 
real  estate  held  as  partnership  property,  for  if  it  is  held  by  the 
partners  simply  as  tenants  in  commoni  the  estate  of  one  of  the 
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partners  may  be  encumbered  by  a  mortgage  given  by  him  for  his 
separate  debt :  McDermot  v.  Lawrence,  7  Ser.  ^  B.  488.  And  it 
may  be  sold  on  an  individual  judgment,  and  the  purchaser  takes 
the  title  discharged  from  the  partnership  debts :  Hale  v.  Henrie^ 
2  Watts  143. 

It  has  never  been  questioned  in  Pennsylvania  but  that  a  judg- 
ment against  two  or  more  is  a  lien  upon  all  the  real  estate  own^ 
by  the  defendants  at  the  rendition  of  the  judgment,  whether  held 
by  a  tenancy  in  common  or  in  severalty ;  and  when  the  lien  has 
once  attached  it  cannot  be  divested  or  postponed  by  a  subsequent 
judgment. 

Decree  affirmed. 


Weaver  versus  Wible. 

When  several  persons  have  a  joint  or  common  interest  in  an  estate,  one  can- 
not purchase  an  encumbrance  or  an  outstanding  title,  and  set  it  up  against  the 
rest  for  the  purpose  of  depriving  them  of  their  interests. 

Where  a  man  was  in  possession  of  a  lot  under  a  parol  contract,  and  built  a 
house  upon  it,  and  died  in  possession,  the  law  cast  the  inheritance  upon  his 
children ;  and  the  widow,  who  came  into  possession  through  him  and  under 
his  title,  could  not  repudiate  the  contract,  and  purchase  the  title  for  herself. 

Error  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  an  ejectment  to  recover  a  lot  of  ground,  in  which  the 
following  facts  appeared :  Abraham  Horbach  was  the  owner  in  fee 
of  the  land  in  dispute,  which  he  conveyed  by  deed  to  Susannah 
Weaver,  on  11th  December,  1848,  for  the  consideration  of  $200. 
Abraham  Weaver,  the  husband  of  Susannah,  in  his  lifetime,  from 
1840  till  the  time  it  is  alleged  he  bought  from  Horbach  by  parol, 
had  possession  of  the  land  in  dispute  as  the  tenant  of  Horbach, 
and  continued  that  possession  till  his  death  in  1846.  About  1844 
or  1845,  he  erected  on  the  land  a  brick  house,  one  story  and  base- 
ment, which  was  only  partially  finished.  After  his  death,  his 
administrator,  in  1849,  applied  to  the  Orphans'  Court  for  an  order 
to  sell  it  for  the  payment  of  debts.  John  Wible,  the  administra- 
tor, sold  it  to  William  Wible  for  the  sum  of  $45,  and  made  him  a 
deed  in  1850.  Susannah  Weaver  being  in  possession,  holding 
under  her  deed  from  Horbach,  Wible,  the  purchaser,  tendered  her 
$200  and  brought  this  ejectment,  alle^ng  that  Abraham  Weaver 
was  the  owner  by  parol  contract  with  Horbach,  made  prior  to  his 
death  in  1846.  This  was  denied  by  the  defendant,  who  alleged 
that  there  was  no  such  contract.  The  Court  below  ruled  that 
there  was  no  valid  and  binding  contract  proved  between  Weaver 
and  Horbach,  but  that  the  defendant,  being  the  widow  of  Weaver, 
could  not  purchase  from  Horbach  for  herself,  but  must  hold  as  a 
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trustee  for  the  creditors  of  her  husband,  and  directed  a  verdict 
for  the  plaintiff. 

The  part  of  the  opinion  of  the  Court  below,  which  was  excepted 
to,  is  set  forth  in  the  assignment  of  errors : — 

The  Court  erred  in  charging  the  jury,  1.  The  judge,  after 
deciding  distinctly  that  there  was  no  contract  between  Horbach 
and  Weaver  proved,  charges  as  follows :  "  Did  not  the  position  of 
her  husband  towards  this  property,  and  her  own  relation  to  it, 
enable  her  to  buy  it  at  this  low  sum,  about  one-fourth  its  value  ? 
If  it  did,  then  in  equity  and  good  conscience  can  she  take  advan- 
tage of  the  relation  she  held  to  the  estate,  and  keep  it  from  those 
entitled  to  it  along  with  her,  or  those  who  claim  it  as  her  husband's 
estate  by  a  superior  right,  and  strip  them  of  three-fourths  the 
profit?     We  think  she  cannot,  and  so  instruct  the  jury." 

2.  In  charging  the  jury  that  Mrs.  Weaver  by  her  conveyance 
from  Horbach  could  not  hold  the  property  from  those  entitled  to 
share  it  with  her,  because  of  the  relation  she  sustained  towards 
them. 

8.  In  charging  the  jury  "  that  if  they  believed  Mrs.  Weaver 
obtained  the  deed  from  Horbach  while  sustaining  and,  by  reason 
of  her  relation  to  the  estate,  while  enjoying  a  possession  she  had 
acquired  under  her  husband,  we  instruct  you  that  the  plaintiff  is 
entitled  to  recover,  notwithstanding  the  conveyance,  which  she  can 
only  use  as  a  means  of  reimbursing  herself." 

Forster,  for  plaintiff  in  error. — It  is  admitted  there  was  no 
evidence  of  a  contract  of  sale  from  Horbach  to  Weaver.  The 
Court  properly  ruled  this,  and  yet  decided  that  Mrs.  Weaver, 
because  she  was  the  widow,  could  not  purchase  a  title  to  which 
ker  husband  had  no  claim.  Weaver  was  merely  in  as  tenant  at 
will.  Horbach  could  have  entered  and  ousted  her  at  his  pleasure. 
Could  she  be  a  trustee  where  there  was  nothing  to  found  a  trust 
upon  7  She  was  not  buying  an  outstanding  title  to  her  husband's 
land,  but  an  independent  one.  If  Weaver's  estate  had  any  claim, 
it  was  against  Horbach  for  improvements.  She  did  not  purchase 
with  the  funds  of  the  estate,  but  with  her  own.  If  this  goes  to 
the  creditors  they  get  more  than  Weaver  had  in  it,  for  he  had 
no  estate  in  the  land  whatever.  If  Horbach  gave  her  this  as  a 
charity,  can  the  creditors  or  children  appropriate  it  to  themselves? 

OowaUy  for  defendant  in  error. — Upon  the  death  of  Weaver, 
the  law  cast  the  possession  upon  his  heirs,  subject  to  the  payment 
of  his  debts :  Hull  v.  Mathias,  4  TT.  ^  Ser.  881.  If  the  widow 
take  the  possession  in  such  case,  she  is  to  be  considered  a  trustee 
for  those  entitled :  Id. ;  Cook  v.  Nicholas,  2  W.  ^  Ser.  27.     As 
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sueh  trustee  she  will  not  be  allowed  to  raise  an  interest  in  herself 
opposed  to  those  for  whom  she  acts :  1  Ves.  9 ;  2  Ath  54 ;  8 
Ve».  740;  2  Ves.  Jr.,  317;  6  Ves.  679;  6  Id.  617,  625,  631. 
The  purchase  by  Mrs.  Weaver  from  Horbach  enured  to  the  benefit 
of  the  estate :  Myers'  Appeal,  2  Barr  467,  et  supra. 

The  defendant  has  no  equity ;  and  as  her  husband  died  largely 
indebted,  it  ill  becomes  her  to  say  the  sum  for  which  the  property 
sold  was  too  low,  as  she  was  the  occasion  of  it  by  setting  up 
a  title  in  herself.  Afr  any  rate,  howeyer,  it  was  J45  more  than 
she  would  haye  had  it  for  from  Horbach,  because  the  purchaser 
pays  that  sum  in  addition  to  the  (200  tendered  to  her. 

The  opinion  of  the  Court  was  deliyered  by 

Lewis,  C.  J. — Community  of  interest  produces  community  of 
duty.  On  this  ground  a  release  to  one  joint  tenant  shall  enure  to 
the  benefit  of  both :  Littletoriy  §  307.  A  conyevance  to  one  of 
several  tenants  in  common,  or  a  deed  to  one  of  two  devisees  of 
the  same  land,  shall  enure  to  the  benefit  of  all  who  came  in  under 
the  same  title,  and  are  holding  jointly  or  in  common :  Vanhom  v. 
Fonda,  5  Johns.  Oh,  R.  409 ;  Legget  t^.  Bechtel,  cited  in  1  Pa. 
Rep.  440;  Smiley  v.  Dixon,  1  Pa.  Rep.  439;  2  Barr  467;  2 
Jr.  ^  Ser.  27.  Where  several  persons  have  a  joint  or  common 
interest  in  an  estate,  it  is  not  to  be  tolerated  that  one  shall  pur- 
chase an  encumbrance  or  an  outstanding  title,  and  set  it  up  against 
the  rest,  for  the  purpose  of  depriving  them  of  their  interests. 
Chancellor  Kent,  with  great  truth,  remarked  that  such  a  proceeding 
would  be  "  repugnant  to  a  sense  of  refined  and  accurate  justice, 
and  would  be  immoral,  because  it  would  be  against  the  reciprocal 
obligation  to  do  nothing  to  the  prejudice  oi  each  other's  equal 
claim,  which  the  relationship  of  the  parties  created."  "It  is  the 
duty  of  all  to  deal  candidly  and  benevolently  with  each  other, 
and  to  cause  no  harm  to  their  joint  interests :  5  Johns.  Ch.  Rep. 
407.  All  that  can  be  demanded  is  contribution  from  each  to  the 
expense  of  any  purchase  which  releases  the  common  interest  from 
embarrassment.  There  can  be  no  doubt  that  a  widow  who  comes 
into  possession  by  and  through  her  husband,  who  is  entitled  to 
dower  out  of  the  estate,  and  who,  by  reason  of  her  right  to  admi- 
nistration, has  opportunities  to  suppress  or  destroy  the  title  papers, 
is  bound  by  these  rules  of  justice  and  morality.  The  law  will  not 
permit  her  to  trample  upon  the  rights  of  her  helpless  children. 
The  creditors  of  her  husband  have  an  equal  claim  upon  her  in 
this  respect.  Indeed  they  stand  upon  higher  ground  than  the 
heirs,  because  they  have  given  value  and  the  heirs  have  not.  In 
this  case,  Abraham  Weaver  was  in  possession  under  a  contract 
with  Horbach  for  the  lot.  He  built  a  brick  house  upon  it,  and 
died  in  possession.  The  law  casts  the  inheritance  upon  the  children 
at  the  aeath  of  their  father,  and  the  widow,  who  came  into  po8- 
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8|D8sion  through  him,  and  remained  tiiere  under  his  title,  had  no 
riffht  to  repudiate  the  contract  and  purchase  the  property  for  her- 
seu*.  If  she  succeeds  in  her  object  in  this  case,  she  gets  the 
improvements  inthout  paying  for  them.  The  charge  of  the  Court 
was  perfectly  correct. 

Judgment  affirmed. 


Hutcliinson  versus  Campbell. 

Where  a  defendant  in  an  execution  issued  upon  a  judgment  for  a  debt  oon- 
tracted  prior  to  the  4th  of  Julj,  1849,  consented  to  a  levy  on  articles  exempt 
l^  the  Act  of  1836,  it  was  competent  for  him  to  withdraw  such  consent  before 
the  day  of  sale,  and  the  officer  selling  suoh  articles  after  notice  of  such  with^ 
drawaf,  is  liable  to<  an  action  for  so  doing. 

This  Court  will  not  notice  an  assignment  of  error  to  the  charge  of  the  Court 
below,  which  does  not  conform  to  Uie  rules  of  this  Court,  bj  setting  out  the 
exact  language  of  the  instruction  complained  of  in  the  specification  of  error* 

Error  to  the  Common  Pleas  of  Fayette  county. 
The  facts  of  the  case  sufficiently  appear  in  the  charge  of  the 
Court. 

Kaincy  for  plaintLBT  in  error. 

FuUcTy  contri* 

The  opinion,  of  the  Court  was  delivered  by 

Knox,  J. — ^As  the  debt  for  which  the  execution:  issued,  wae 
contracted  prior  to  the  4th  of  July^  1849,  the  case  comes  under 
the  exemption  law  of  1836.  By  the  Act  of  16th  June,  1836, 
amongst  the  property  exempt  from  levy  and  sale,  was  one  coWr 
This  action  was  brought  against  a  constable,  for  levying  upon 
apd  selling  the  only  cow  of  the  defendant  in  error.  To  avoid 
the  exemption,  the  constable  alleged  that  he  had  levied  upon  the 
cow,  with  the  assent  of  the  defendant  in  the  execution,  and  evi- 
dence, from  which  this  assent  might  have  been  inferred,  was  given 
to  the  jury.  Upon  the  other  hand,  it  was  proved  that  after  the 
levy,  and  before  the  day  of  sale,  the  defendant  claimed  the  ex- 
emption law,  and  gave  notice  to  the  constable  not  to  sell  the  cow. 

The  Court  of  Common  Pleas  instructed  the  jury  that,  even  if 
the  "  plaintiff  did  consent  when  the  constable  asked  him  for  a  levy 
that  his  only  cow  should  be  taken,  yet,  before  the  day  of  sale,  he 
gave  notice  that  he  claimed  the  cow  under  the  exemption  law,  and 
the  constable,  notwithstanding  the  claim,  went  on  and  sold  the 
cow,  and  she  was  taken  away,  this  action  would  lie." 

Three  errors  are  assigned  upon  the  record,  viz. :  1st.  The  Court 
erred  in  charging  the  jury  "  that,  although  they  might  believe 
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from  the  evidence  that  the  plaintiff  did  consent  to  give  up  the  cow, 
yet  he  had  a  right  to  reclaim  her  on  the  day  of  sale," 

2d.  The  Court  erred  in  charging  the  jury  that,  "  under  the 
evidence,  the  plaintiff  was  entitled  to  recover." 

8d.  The  Court  erred  in  this  part  of  their  charge,  viz. :  "  Yet  if 
before  the  day  of  sale  he  gave  notice,"  &c.,  when  the  evidence 
was,  that  the  notice  was  given  on  the  day  of  sale. 

In  the  case  of  CrisweU  v.  Altemus,  8  Harris  124,  it  was  said 
by  Lewis,  J.,  that  "  a  specification  of  error  should  state  the  lan- 
guage of  the  charge,  so  far  as  it  is  complained  of  as  erroneous. 
When  the  plaintiff  in  error  substitutes  his  own  language,  he  does 
so  at  his  peril.  A  substantial  misstatement  of  the  instruction  is 
fatal,  whether  it  be  the  result  of  accident  or  design." 

Now,  the  Court  below  did  not  charge  the  jury  that  the  defend- 
ant in  the  execution  had  the  right  to  reclaim  the  cow  on  the  day 
of  sale,  nor  that,  under  the  evidence,  the  plaintiff  was  entitled  to 
recover ;  so  that  the  first  and  second  assignments  of  error  go  for 
nothing.  It  would  be  worse  than  useless  to  decide  points  which 
can  have  no  practical  bearing  upon  the  case  itself. 

8d.  It  is  alleged  that  the  Court  erred  in  saying  to  the  jury  that 
if  the  plaintiff  below  gave  notice  before  the  day  of  sale,  he  might 
recover,  because  ^'  the  evidence  was  that  the  notice  was  given  on 
the  day  of  sale."  The  correctness  of  the  legal  principle  is  not 
denied,  but  the  complaint  is  that  there  was  no  evidence  to  sustain 
it.  As  the  evidence  is  not  before  us  on  a  bill  of  exceptions,  we 
presume  that  no  question  was  submitted  to  the  jury  by  the  Court, 
unless  it  was  fairly  raised  by  the  evidence.  Were  it  necessary, 
it  could  easily  be  shown  from  the  plaintiff  in  error's  own  paper- 
book,  that  Campbell  claimed  the  benefit  of  the  exemption  before 
the  day  of  sale.  As  neither  of  the  assignments  raised  the  question 
whether  there  was  error  in  the  legal  view  taken  by  the  learned 
judge  upon  the  trial  in  the  Common  Pleas,  it  is  unnecessary  for 
us  to  say  whether  the  charge  was  right  or  wrong.  It  is  sufficient 
for  us  that  it  is  free  from  error  upon  the  points  specified. 

Judgment  affirmed. 
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Walter  verms  Sample. 

If  a  proteeutor  has  fairly  submitted  to  his  ooansel  all  the  facts  that  he  knows 
are  capable  of  proof,  and  has  acted  bond  fide  on  the  adrice  given,  he  negatives, 
if  not  the  malice,  the  want  of  probable  cause,  and  is  not  liable  to  an  action 
lor  malicioas  prosecution,  even  though  the  facts  did  not  dearlj  warrant  the 
advice  and  prosecution* 

The  application  to  connsel,  and  their  opinion,  to  be  available  in  eetab> 
lishing  probable  cause,  must  not  be  resorted  to  as  a  mere  cover  for  the 
prosecution,  but  must  be  the  result  of  an  honest  and  fair  purpose :  and  the 
statement  made  at  the  time  by  the  proeecutor  to  his  counsel  must  be  fiur  and 
full,  and  consistent  with  that  purpose. 

Erroe  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case  for  malicioas  prosecution.  Upon 
the  trial  of  the  canse,  defendant's  connsel,  called  Jacob  WhiteseU, 
Esq.,  a  member  of  the  bar,  who  testified  as  follows : — 

*'*'  Mr.  Sample  stated  to  me  the  facts  of  the  case,  and  I  advised 
him  to  go  before  the  mayor  and  make  information,  and  have  the 
parties  arrested  and  examined.  He  acted  nnder  my  advice,  so 
far  as  arresting  the  boys,  and  having  an  investigation  of  the 
matter,  and  the  trial  in  Court." 

The  Court  instructed  the  jury,  inter  alia^  as  follows : — 

*^  The  opinion  of  private  counsel  cannot  amount  to  proof  of  pro- 
bable cause,  unless  the  facts  clearly  warrant  it,  and  were  correctly 
stated." 

Assignment  of  error :  The  Court  erred  in  instructing  the  jury 
that  "  the  opinion  of  private  counsel  cannot  amount  to  proof  of 
probable  cause,  unless  the  {Acts  clearly  warrant  it,  and  were  cor* 
rectly  stated." 

MamhaU  and  Brown^  for  plaintiff  in  error. 

J.  T.  Chehran^  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — ^This  was  an  action  on  the  case  for  malicioiia 
prosecution,  and  the  only  Question  presented  by  the  record  is, 
whether  the  Court  were  right  in  instructing  the  jury  that  ^^  the 
opinion  of  private  counsel  cannot  amount  to  proof  of  probable 
cause,  unless  the  facts  clearly  warrant  it,  and  were  correctlr 
stated."  Ever  since  the  case  of  Farmer  v.  Darling,  4  Burr.  197l, 
it  has  been  held  that  malice,  either  express  or  implied,  and  the 
want  of  probable  cause,  must  both  concur  to  support  actions  of  this 
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nature.  The  presumption  of  law  is,  that  every  public  prosecution 
is  founded  in  probable  cause,  and  the  burden  is,  therefore,  in  the 
first  instance,  on  the  plaintiff;  but  when  he  has  submitted  evidence 
of  want  of  probable  cause,  or  of  circumstances  from  which  a  vio- 
lent presumption  would  arise  that  it  was  wanting,  the  burden  of 
proof  is  shifted  on  to  the  defendant,  and  then  it  is  competent  for 
fifm  to  show  that  he  acted  xHidet  professional  advice.  ^  To  make 
this  defence  available,  he  must  show  that  he  stibmitted  all  the 
facts  which  he  knew  were  capable  of  proof  fairly  to  his  counsel, 
and  that  he  acted  bona  fide  on  the  advice  given.  This  proved,  he 
negatives,  if  not  the  malice,  the  want  of  probable  cause.  I  accede 
to  the  proposition,  said  Batlby,  J.,  in  Ravenge  v.  Mcintosh,  2 
B.  ^  Q.  6^3,  that  if  a  party  lays  all  the  facts  of  his  case  fairly 
before  counsel,  and  acts  h(ma  fide,  upon  the  opinion  gfrenby  that 
counsel  (however  erroneous  that  opinion  may  be),  he  is  not  liable 
to  an  action  of  this  description.  See  the  cases  cited  iSaunderi 
Pleading  ^  JSviderice  669-60  (marginal).      * 

In  Sumner  v.  Wih,  4  Ser.  ^  it.  24,  Judce  Duncan  plainly  inti- 
mated his  opinion  that  such  evidence  wotud  be  a  defence  to  the 
action,  as  negativing  the  imputation  of  nlalice ;  and  iia  the'  case  of 
Hall  V.  Smith,  reported  in  7  Lea.  Intelli^encef  7,  the  District 
Court  of  Philadelphia  treated  such  evidence  as  an  answer  to  the 
imputation  both  of  malice  and  want  of  probable  catise,  between 
wmch,  it  was  said,  there  is  no  difference  in  the  consideration  of  a 
matter  of  this  kind. 

The  opinion  of  Judge  Rogers  at  Nisi  Prius,  in  the  case  of 
LeMaistre  v.  Hunter,  Srightly'%  Bep.  498,  which  seems  to  have 
been  the  authority  followed  by  the  Court  below,  is  not,  when  taken 
altogether,  in  conflict  with  the  current  of  authorities.  The  facts 
are  not  given  in  reference  to  which  he  charged  the  jury  in  this 
language :  "In  conformity  to  a  point  put  by  counsel  for  the 
plaintiff,  I  instruct  you  that  the  opinion  of  private  counsel  of  a 
prosecution  cannot  amount  to  proof  of  probable  cause,  nor  prevent 
a  recovery,  unless  the  facts  clearly  warrant  it,  and  are  correctly 
stated.  Even  the  application  to  counsel,  and  their  opinion,  in 
order  to  be  available  in  the  establishment  of  probable  cause,  must 
not  be  resorted  to  as  a  mere  cover  for  the  prosecution,  but  must 
be  the  result  of  an  honest  and  fair  purpose ;  and  the  statement 
made  at  the  time,  must  be  fair  and  full  and  consistent  with  that 
pttrpose.**         ' 

This  is  no  more  than  a  statement  of  the  general  rule  with  its 
tiecessary  qtialifications.  Nevertheless,  the  words,  ^^  unless  the 
fiu!t%  clearly  warrant  ft,"  found  both  in  Judge  Rogbrs's  ttpinion 
and  that  under  review,  are  ill  chosen,  because  liable  to  misappli- 
cation. "Unless  the  facts  clearly  warrant"  what?  the  opinion 
of  counsel,  or  the  prosecution  ?     Whichever  be  the  antecedent 
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intended,  it  is  apparent  that  these  words  would  make  the  defence 
depend  for  its  value  wholly  on  the  soundness  pf  the  legal  opinion. 
K  the  facts  must  clearlj  warrant  the  legal  opinion,  that,  to  be  a 
defence,  must  be  the  very  judgment  of  the  la^f  on  the  facts ;  if 
they  must  clearly  warrant  the  prosecution,  then  the  defence  ip 
complete  without  the  professional  opinion ;  and  thus,  either  way,  it 
goes  for  nothing.  No  matter  how  candidly  and  i&ithfully  a  pro* 
secutor  has  submitted  the  facts  to  his  legal  adviser  and  followed 
his  advice,  if  they  turn  out  insuflScient  for  the  supj)ort  of  the  pro- 
secution, he  is  liable  in  an  action  for  malicious  prosecution*  On 
this  principle  every  acquittal  of  a  defendant  woidd  be  followed  ;by 
such  an  action.  A  qualification  of  the  rule  in  terms  like  these, 
destroys  the  rule  itself. 

The  law  is  not  so.  Professors  of  the  law  are  the  proper  advisers 
of  men  in  doubtful  circumstances,  and  their  advice,  when  fairly 
obtained,  exempts  the  party  who  acts  upon  it  from  the  imputation 
of  proceeding  maliciously  and  without  probable  cause.  It  may  be 
erroneous,  but  the  client  is  not  responsible  for  the  error.  He  is 
not  the  insurer  of  his  lawyer.  Whether  the  facts  amount  to  pro- 
bable cause,  is  the  very  question  submitted  to  counsel  in  such 
cases ;  and  when  the  client  is  instructed  that  they  do,  he  has  taken 
all  the  precaution  demanded  of  a  good  citizen. 
.  To  manifest  the  good  faith  of  the  party,  it  is  important  that  he 
should  resort  to  a ,  professional  adviser  of  competency  and  integ- 
rity. He  is  not,  in  the  language  of  Judge  Roobbs,  to  make  such 
a  resort  "  a  mere  cover  for  the  prosecution ;"  but  when  he  has 
done  bis  whole  duty  in  the  premises,  he  is  not  to  be  made  liable, 
because  the  facts  cud  not  clearly  warrant  the  advice  and  prosecu- 
tion. The  testimony  here  was,  that  Sample  stated  the  facts  of  the 
case,  and  there  is  no  suggestion  on  the  record  that  they  were  not 
fairly  stated.  Suppression,  evasion,  or  falsehood,  would  make 
him  liable ;  but  if  fairly  submitted,  and  if  the  adyioe  obtained  was 
followed  in  good  faith,  he  had  a  defence  to  the  action,  and  the 
Court  should  have  given  him  the  benefit  of  it.    .  , 

The  judgment  is  reversed  and  a  venire  de  novo  awarded. 
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Church  versus  Church. 

Wbere  husband  and  wife  convey  the  land  of  the  wife,  bj  a  deed  absolute  on 
lis  face,  but  reallj  in  trust  for  the  wife,  and  the  trustee,  bj  the  oonniTanoe  or 
participation  of  the  husband,  couTeys  the  estate  to  a  stranger,  who  has  no  notice 
of  the  trust,  and  the  husband  i^erwards  purchases  the  property  thus  oouTeyed, 
he  will  hold  the  same  as  a  trustee,  for  his  wife  and  her  heirs.  ^ 

In  such  case  he  cannot  protect  himself  by  the  equity  of  his  immediate  Ten- 
dor,  who  was  a  bond  fide  purchaser  for  value,  without  notice  of  the  trust 

It  is  immaterial  whether  the  consideration  received  bj  him  for  violating  the 
tmst  was  equal  to  that  paid  by  him  on  the  repurchase  of  the  estate,  or  whether 
he  purchased  with  the  profits  arising  from  the  original  wrong,  or  with  other 
funds ;  in  either  case,  the  instant  the  estate  came  back  into  the  hands  of  the 
wrongdoer,  the  original  equity  attached. 

Where  upon  proof  of  loss  otja  deed,  secondary  evidence  of  its  contents  has 
been  admitted,  it  is  not  error  for  the  Court  to  instruct  the  jury  that,  if  they 
believe  the  deed  was  within  the  power  of  the  party,  the  presumption  of  law 
is,  if  the  deed  were  produced  it  would  make  against  him. 

Error  to  the  Common  Pleas  of  Greene  county. 

This  was  ejectment  for  190  acres  of  land,  part  of  a  tract 
which  had  been  originally  surveyed  on  a  Virginia  certificate, 
for  400  acres,  to  Robert  McClelland,  who,  by  his  will  proved  on 
the  10th  day  of  July,  1791,  demised  the  same  to  his  two  grand- 
daughters, Elizabeth  and  Jane  Archer.  Elizabeth  was  married 
to  Timmans,  and  Jane,  in  1796  or  1797,  to  Henry  Church. 
Lazarus  Timmans  and  wife  sold  their  part  of  the  land  to  a  man 
by  the  name  of  James  Morris,  who  died  shortly  after,  and  before 
any  conveyance  was  made  to  him.  Morris,  and  Church  in  right 
of  his  wi^,  made  a  partition  of  the  land,  by  which  the  part  in 
dispute  was  allotted  to  Jane  Church  in  severalty.  On  the  16th 
February,  1799,  Church  and  wife,  and  Timmans  and  wife,  joined 
in  a  conveyance  to  Joseph  Archer,  who  was  the  uncle  of  Elizabeth 
and  Jane.  This  deed  was  absolute  upon  its  face,  but  the  plain- 
tiffs alleged  that  it  had  been  made  for  the  more  convenient  patent- 
ing of  the  land,  and  that  Archer  held  it  but  as  a  trustee.  The 
deed  was  alleged  to  be  lost,  and  secondary  evidence  of  its  contents 
was  given.  The  plaintifls  also  alleged  that  Jane  Church  was  a 
minor  at  the  time  she  executed  the  deed,  which  was  a  disputed 
fact  in  the  cause.  Joseph  Archer,  on  the  26th  of  August,  1800, 
took  out  a  patent  for  the  land  which  contained  the  followii^ 
recital :  ^'  The  said  Lazarus  Timmans  and  Elizabeth  his  wife,  and 
Henry  Church  and  Jane  his  wife,  by  deed  dated  16th  February, 
1799,  conveyed  the  above  described  tract  of  land  to  the  said 
Joseph  Archer,  to  whom  a  warrant  of  the  acceptance  of  the  said 
survey  issued  28th  October,  1799."  It  was  alleged  that  Joseph 
Archer  had  exchanged  a  tract  of  land  lying  below  Waynes- 
burg,  with  Henry  Church  for  this  land,  which  Church  afterwards 
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8old  to  a  man  by  the  name  of  Porter,  but  his  wife  did  not  join  in 
the  conveyance.  On  the  4th  April,  1818,  Joseph  Archer  con- 
veyed the  land  in  dispute  to  James  Hook,  who,  on  the  10th  April, 
1815,  conveyed  the  same  to  John  Grai^ ;  and  on  the  2d  of  March, 
1826,  John  Craig  and  wife  conveyed  it  to  Henry  Church  for  the 
consideration  of  $1800.  Recorded  10th  October,  1836.  Jane 
Church  had  several  children,  some  of  whom  are  the  plaintiffs  in 
this  suit.  She  died  in  1816.  Henry  Church  was  married  a 
second  time,  and  had  children  by  his  second  wife,  to  whom  he 
devised  the  land,  and  who  are  defendants  in  this  action.  He 
died  in  1851. 

The  questions  raised  upon  the  record  will  sufiBciently  appear 
from  the  points  submitted  by  the  counsel  of  the  parties,  and  the 
answers  of  the  Court  to  the  same. 

Plaintiff's  1st  and  2d  points: — 

^*  1.  That  as  the  deed  alleged  to  be  lost  by  defendants  is  shown 
to  have  been  in  their  possession  some  ten  years  since,  at  a  time 
when  they  so  much  doubted  the  title  derived  therefrom,  as  to  have 
employed  counsel  to  examine  the  same,  and  not  having  been 
recorded  or  produced  on  the  trial,  is  strong  evidence  that  the  deed 
is  not  such  an  one  as  would  vest  any  title  in  Joseph  Archer  or 
Henry  Church. 

"  2.  If  the  jury  believe  that  the  alleged  lost  deed  has  not  been 
satisfactorily  accounted  for  by  defendants,  and  that  the  same  is 
stUl  within  their  power,  the  presumption  of  law  is  that  if  the  deed 
was  produced  it  would  be  evidence  against  them." 

Defendants  8d,  5th,  and  6th  points  :•— 

<^  3.  That  if  a  trust  estate,  which  did  not  appear  on  the  face  of 
the  title  to  be  so,  passes  through  several  innocent  purchasers,  and 
again  comes  into  possession  of  one  of  the  cestui  que  trusti  for  a 
full  consideration ;  upon  such  reacquisition  of  title  the  trust  will 
not  attach. 

<^  5.  That  if  Hook  or  Craig,  or  either  of  them,  purchased  or  held 
the  land  in  dispute  freed  from  the  alleged  trust,  that  the  sale  by 
Craig  to  Churcn  vested  the  title  in  said  Church  as  free  from  the 
trust  as  either  Hook  or  Craig  held  it. 

"  6.  That  if  Hook,  or  Craig,  or  Church,  or  either  of  them,  held 
the  land  in  dispute  freed  from  the  alleged  trust,  the  will  of  Henry 
Church  vested  a  good  title  in  the  defendants,  and  plaintifb  cannot 
recover." 

To  these  points  the  Court  (Gilhobb,  P.)  answered  as  follows : — 

^'  The  8d,  5th,  and  6th  points  of  defendants  will  be  answered 
together.  We  see  no  good  reason  why  the  principle  recognised 
in  answer  to  the  previous  points  should  not  be  extended  to  Henry 
Church,  who,  in  case  the  deed  was  in  trust,  was  a  cthcestui  qUe 
tnut  with  his  wife,  Jaue  Church.  But  we  charge  you  that  if  he 
purchased  back  the  original  trust  property,  by  means  which  he 
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had  derived  from  a  sale  or  exchange  of  the  trost  property,  he  can 
hr  no  means  be  considered  an  innocent  purchaser  nnaffected  by 
tne  trust,  and  this  will  be  the  case  whether  these  means  were 
derived  mediately  or  immediately  from  this  source.  We  mean  by 
this  that  if  this  deed  was  a  trust  deed,  and  Henry  Church  after- 
wards participated  in  violation  of  the  trust  by  receiving  in  exchange 
ihe  property  east  of  town  for  the  trust  property,  and  afterwards 
sold  this  property,  and  realized  the  price  of  it  to  an  amount  suffi- 
cient, or  nearly  so,  to  pay  for  the  land  in  dispute,  he,  Church, 
must  then  be  considered  as  holding  this  property  subject  to  the 
original  trust ;  and  this  will  be  the  case,  although  the  jury  should 
believe  that  money  derived  from  other  sources  had  been  used  in 
the  repurchase  of  the  laend  in  dispute.  It  is  sufficient  if  he  had 
sold  the  exchange  land  and  realized  the  price,  and  that  to  an 
amount  sufficient,  or  nearly  so,  to  pay  for  the  repurchased  pro- 
perty. Q%ere  is  no  evidence  here  what  the  exchange  property 
was  sold  to  Porter  for ;  but  there  is  evidence  that  wnen  the  pro- 
perty was  exchanged,  the  property  in  dispute  Was  valued  at  JC50 
ibore  than  the  property  east  of  town. 

**  If  the  property  was  bought  back  for  the  purpose  of  fulfilling 
file  original  alleged  trust,  of  which  there  is  some  evidence,  it 
would  <H)viate  the  necessity  of  giving  any  answer  to  these  points. 

'^  We  answer  defendant's  4th  point  in  the  affirmative. 

"To  the  plaintiff's  points  we  answer : — 

"  1  and  2.  These  are  matters  for  your  consideration.  If  you 
believe  the  deed  is  not  destroyed  or  lost,  and  is  still  in  the  posses- 
sion of  the  defendants,  the  presumption  is^  that,  if  produced,  it 
would  make  against  them." 

The  answers  to  these  points  were  the  errors  Assigned  in  this 
Court. 

Downey y  Idndsayj  and  De  Fardy  for  plaintiff  ii^  error. — Ist 
error :  The  Court  erred  in  submitting  to  the  jury  wh^iier  the  deed 
was  lost,  or  whether  in  party's  power  to  produce  it.  This  was  a 
preliminary  question  for  the  Court :  1  Qreen.  Hif,  §  558 ;  1  Skark. 
I!v.  154;  15  Pick.  868;  8  Fick.  889;  4  Oouren  483;  11  Wend. 
QOO;  Q  W.  ^  Ser.  75.  2d  ewor:  The  deed  to  Joseph  Archer 
was  absolute.  Another  tract  was  given  in  exchange,  kA  the  testi- 
mony shows.  It  is  destroying  written  title  by  parol  evidence.  It 
is  the  lowest  kind  of  evidence.  See  1  Gfreen.  jEv.  §  200 ;  ^ug.  on 
Vend.  174.  The  proof  to  raise  a  trust  should  be  clear  and  indis- 
putable. If  Archer  held  as  trustee,  the  violation  of  the  trust  was 
by  him,  and  not  by  Henry  Church:  7  WatU  107;  10  Vt^.  606; 
T  W.^Ser.  288. 

K  none  of  the  proceeds  of  Jane  Church  went  into  the  repur- 
chase of  the  land,  her  heirs  would  have  no  interest :  Story* %  Eq. 
Jur.  S  1269;   10  Harri»  16.    Hook  took  it  discharged  of  the 
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alleged  secret  trust,  and  Henry  Church  is  protected  by  Hook's 
title :  Amb.  818 ;  1  Ser.  ^  B.  379 ;  1  John.  Ch.  B.  213 ;  4  W. 
^  Ser.  102;  Id,  251;  10  WatU  854. 

Blackj  Phelatiy  and  Buchananj  for  defendant  in  error. — Ist 
error :  The  suflSciency  of  the  proof  to  let  in  secondary  evidence 
of  a  lost  deed  was  for  the  Court — the  wilful  suppression  of  that 
deed  was  quite  another.  Even  if  the  Court  was  wrong,  it  did  no 
injury,  as  the  case  turned  on  other  matters. 

2d  error:  The  suflSciency  of  the  evidence  to  raise  a  trust  was  for 
the  jury.  Church  sold  nothing  more  than  his  life  estate  to  Archer, 
all  he  could  convey.  Equity  will  follow  the  money  raised  from  a 
sale  of  land :  8  W.^  Ser.  280 ;  Id.  273 ;  Stori/'s  iJq.  Jur.  §  1259; 
10  ETarris  16  ;  8  n.  ^  Ser.  520.  Henry  Church  was  the  trustee 
of  his  wife  and  children.  In  this  case  he  would  be  a  trustee  ez 
malefieio:  8  Barr  819.  He  cannot  shelter  himself  behind  Hook 
or  Craig,  whose  title  intervened :  1  Vem.  60 ;  1  Cruisej  Title  18, 
chap.  4,  §  12 ;  1  Sill  on  B.  E.  819 ;  12  Ve9ey  872 ;  Hill  on  Trusteed 
159 ;  2  Story* 8  Eq.  §  1261. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — At  common  law  the  husband  represents  the  wife's 
estate  as  tenant  by  the  curtesy  initiate.  He  might  do  homage  to 
the  lord  without  joining  his  wife.  He  may  appoint  an  attorney  for 
both  in  actions  brought  against  them  in  respect  to  the  land  of  his  wife : 
7  Harris  410 ;  2  Si.  Vom.  127.  His  interest  in  the  estate,  and 
his  power  over  it,  imposes  upon  him  the  duty  of  protecting  and 
defending  it.  Like  joint  tenants,  tenants  in  conmion,  and  tenants 
in  dower,  he  is  prohibited  from  doing  anything  to  the  injury  of 
those  who  have  a  common  interest  with  him  in  the  title.  Neither 
can  purchase  an  outstanding  title  against  the  other.  With  equal, 
if  not  greater  reason,  each  is  prohibited  from  doing  any  act  by 
which  the  estate  of  the  other  may  be  unjustly  defeated,  it  follows 
from  these  principled  that  if  the  deed  of  16th  February,  1799, 
from  Henry  Church  and  Jane  his  wife  to  Joseph  Archer,  was 
merely  a  conveyance  in  trust,  to  enable  Archer  to  take  out  a  patent 
for  the  use  of  the  grantors ;  and,  if  Henry  Church  afterwards, 
instead  of  enforcing  the  due  execution  of  the  trust,  participated  in 
the  breach  of  it,  by  which  the  estate  was  conveyed  to  Hook  with- 
out notice  of  the  trust,  for  a  consideration  beneficial  to  Church 
himself,  it  was  an  act  of  bad  faith  which  rendered  him  liable  in 
equity  to  make  restitution.  It  is  true  that  the  estate  itself  could 
pot  be  taken  from  a  bona  fide  purchaser  without  notice  of  the  trust. 
Nor  could  it  be  defeated  in  the  hands  of  a  purchaser  with  notice 
from  one  who  had  bought  without.  But  if  the  original  violator 
of  a  trust  repossesses  himself  of  an  estate  thus  conveyed,  the  ori- 
ginal equity  will  reattach  to  it  in  his  hands :  1  Story* s  Eq.  §  410; 
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1  Sch.  ^  Lefroy  379;  Bovey>.  Smith,  1  Vernon  60;  8.  c.  Id,  84; 
1  Cruise  Dig,  tit.  12,  ch.  4,  §  12.  The  husband  who  aids  in  the 
violation  of  a  trust  for  his  wife,  upon  a  consideration  of  profit  to 
himself,  stands  in  the  same  predicament.  Although  Henry  Church 
was  a  cestui  que  trust  to  the  extent  of  his  own  interest,  his  power 
over  his  wife,  and  his  interest  and  power  over  her  estate,  placed 
him  in  the  relation  of  a  trustee  for  her  to  the  extent  of  her  interest. 
In  a  case  of  this  kind,  it  matters  not  whether  the  consideration 
received  for  violating  the  trust  was  equal  to  that  paid  on  the  repur- 
chase of  the  estate,  or  whether  the  repurchase  was  made  with  the 
profits  arising  from  the  original  wrong,  or  with  other  funds.  In 
either  case  the  moment  the  estate  came  back  into  the  hands  of  the 
wrongdoer  the  original  equity  reattached.  In  this  view  of  the 
case,  it  is  plain  that  the  instruction  given  on  the  question  under 
consideration  did  the  plaintiffs  in  error  no  injury.  It  was  quite  as 
favourable  as  they  had  a  right  to  require. 

The  other  assignment  of  error  is  neither  specified  according  to 
the  rules  of  Court,  nor  sustained  by  law. 

Judgment  aflBrmed. 


Spragg  versus  Shriver. 

A  sheriff's  sale  of  a  defendant's  real  estate  upon  a p  advent  and  execution 
against  him,  without  a  condemnation,  or  waiver  of  inquisition,  in  that  par- 
ticular case,  and  a  deed  acknowledged  to  the  purchaser,  without  objection,  and 
the  proceeds  of  sale  appropriated  to  the  defendant's  debts,  will  divest  the 
title  of  the  defendant  to  the  premises,  and  a  subsequent  sheriff's  sale  of  the 
premises  as  the  property  of  the  defendant  will  confer  no  title  on  the  purchaser. 

A  defendant  whose  real  estate  is  sold  bv  the  sheriff  without  a  regular  con- 
demnation or  waiver  of  inquisition,  must  object  in  a  reasonable  time,  and  such 
reasonable  time  is  before  the  confirmation  of  the  sale,  and  the  acknowledgment 
of  the  sheriff's  deed  to  the  purchaser. 

4  defendant  whose  property  is  being  sold  at  sheriff's  sale,  and  who  induces 
another  person  to  purcnase  the  same,  cannot,  after  the  payment  of  the  money, 
the  acknowledgment  of  the  deed,  and  the  appropriation  of  the  proceeds  to  his 
debts,  impeach  the  regularity  of  the  proceeaings  under  which  it  was  sold,  or 
the  validity  of  the  title  of  the  purchaser.  His  subsequent  release  to  the  pur- 
chaser, and  delivery  of  possession,  would  equally  estop  him,  and  all  nlitimitig 
under  him  by  title  subsequent  to  such  sheriff's  sale. 

Error  to  the  Common  Pleas  of  Greene  county. 

Isaac  Shriver,  the  plaintiff  below,  brought  ejectment  to  recover 
from  Otho  Spragg,  and  others,  450  acres  of  land.  The  title  to  the 
premises  in  dispute,  in  1842,  was  vested  in  John  Shriver,  against 
whom  the  plaintiff  showed  a  judgment,  entered  in  1842— revived 
in  1844 — and  again  in  1849 ;  a  levy  and  sale  under  that  judg- 
ment to  the  plaintiff,  and  a  sheriff's  deed  to  him,  acknowledged 
18th  December,  1851. 
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The  defendant  showed  several  judgments  a^inst  John  Shriver 
in  1841,  1842,  and  1843 — executions  issued,  inquisitions  waived, 
but  no  sale  made  on  any  of  those  executions.  He  then  further 
showed  a  judgment  in  favour  of  John  Luce  against  John  Shriver 
and  Henry  Shriver,  entered  to  No.  40,  June  Term,  1842,  for  J1200 
— hfi,fa.  on  the  same  to  June  Term,  1844,  and  a  levy  returned 
on  the  land  in  dispute.  On  the  execution  docket,  after  the 
entry  of  the  levy,  was  an  entry  as  follows^: — "  Inquisition  waived. 
—See  No.  26,  Ex.  Docket,  September  Term,  1843."  The /./a.. 
No.  26,  September  Term,  1843,  was  levied  on  the  same  land,  and 
attached  to  it  was  a  formal  and  regular  waiver  of  inquisition, 
dated  10th  July,  1843.  A  venditioni  exponaSy  No.  30,  Septem- 
ber Term,  1845,  was  issued  upon  the  Luce  judgment,  upon  which 
the  sheriff  sold  the  premises  to  R.  W.  Downey,  Mark  Gordon,  and 
Godfrey  Gordon,  for  $510. 

The  defendants  then  offered  in  evidence  the  deed  from  the 
sheriff  to  them,  dated  15th,  and  acknowledged  17th  September, 
1845,  to  be  followed  with  proof  that  John  Shriver  released  all  his 
title  to  Downey  and  Gordon,  and  ratified  the  sale  so  made  to  them 
by  the  sheriff;  and  that  the  proceeds  of  said  sale  were  applied  to 
the  indebtedness  of  John  Shriver,  and  that  he  surrendered  the 
nossession  of  the  premises  to  said  Downey  and  Gordon — to  be 
followed  with  proof,  that  he  told  the  person  who  became  the  pur- 
chaser from  Gordon ;  that  the  title  of  Gordon  was  good,  and  that 
he  had  dispensed  with  the  inquisition,  and  had  waived  the  same 
in  order  to  save  costs,  and  that  upon  this  representation  the  de- 
fendant purchased  from  Gordon. 

The  plaintiff  objected  that  there  was  no  inquisition  or  waiver 
before  the  sale,  and  that  therefore  the  sheriff's  sale  was  void  and 
could  not  be  ratified  by  John  Shriver,  so  as  to  prejudice  the  exist- 
ing judgments  created  at  the  time  of  the  sheriff's  sale. 

"  Per  Curiam. — The  Court  sustain  the  objection  and  overrule 
the  evidence. 

"  We  are  of  opinion  that  there  was  no  waiver  of  the  inquisition 
in  this  case,  but  upon  a  different  writ.  The  sale  must  therefore 
be  taken  as  made  without  an  inquisition  or  waiver  of  the  same. 
This  being  the  case,  we  are  of  opinion  that  the  sheriff's  sale, 
under  which  defendants  hold,  is  void  and  incapable  of  ratifica- 
tion.    Defendants  except." 

Errors  assigned:  The  Court  erred  in  ruling  out  the  sheriff's 
deed,  and  the  evidence  offered  in  connexion  with  the  same. 

1.  Because  the  several  waivers  of  inquisition  read  in  evidence 
by  the  defendants,  though  in  other  cases,  justified  the  sale  in  this. 

2.  Because  the  facts  alleged  in  the  defendant's  offer,  if  proved, 
would  estop  John  Shriver,  or  the  present  plaintiff,  who  claims 
title  under  him,  from  recovering  the  land.  ^ 
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Downey  and  Lazear^  for  plaintiff  in  error. — 1.  The  44th  and 
45th  sections  of  the  Act  relating  to  executions  are  for  the  benefit 
of  debtors.  The  44th  was  but  a  re-enactment  of  the  previous 
law,  and  the  45th  but  declaratory  of  the  previous  practice :  1 
Barr  188.  In  8  Watts  422,  it  was  decided  that  a  sale,  without 
inquisition,  is  void ;  but  it  does  not  decide,  if  there  had  been  an 
inquisition  or  waiver  in  another  case,  that  it  would  have  be^n  so. 
It  would  be  unjust  and  inequitable  to  permit  the  defendant  to  set 
it  up.  He  had  notice  of  the  sale,  and  all  the  proceedings :  6  Barr 
239 ;  Baldwin  272. 

2.  Shriver,  the  defendant,  would  be  estopped :  may  be  estopped 
in  paw,  17  Ser.  ^  J?.  364 ;  5  TT.  ^  Ser.  209 ;  10  Barr  627 ;  6  Barr 
289.  Wray  v.  Miller,  8  Harris  111,  approaches  nearest  to  this 
case.  The  want  of  inquisition  could  only  be  taken  advantage  of 
by  the  defendant,  and  by  him  only  in  a  reasonable  time :  2  Jaarru 
880;  10  5arr  309. 

The  judgment  upon  which  plaintiffs  purchased  was  no  lien  upon 
the  land. 

.  Lindsay  and  Buchanan^  for  defendant  in  error. — The  waiver 
of  an  inquisition  upon  one  fi,  fa.  does  not  authorize  a  sale  upon 
another  judgment  and  ji,  fa.^  and  the  sale  in  such  case  is  abso- 
lutely void.  If  other  creditors  could  not  claim  the  benefit  of  a 
Waiver,  when  given  with  the  judgment,  how  could  they  do  so  when 
given  upon  process  ?  1  Barr  186. 

Some  of  the  waivers  invoked  in  this  ca^e  were  several  years 
before  the  sale.    The  land  had  appreciated  in  value :  1  Miles  286. 

In  8  Watts  422,  held  that  a  levy  and  sale  without  inquisition  is 
"absolutely  void;**  affirmed  3  Harris  74.  The  case  in  8  Harris 
880,  cited  by  plaintiff  in  error,  was  decided  upon  the  peculiar  facts 
in  that  case. 

Even  if  the  defendant  in  the  execution  would  be  estopped,  the 
defendant  in  error  would  not.     He  was  a  creditor. 

If  the  sale  and  deed  to  plaintiff  were  void,  they  were  incapable 
of  being  ratified :  9  Barr  109. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — It  was  held,  in  Crowell  v.  Meconkey,  5  Barr 
174,  that  the  want  of  an  appraisement  imder  the  Act  of  16th  of 
June,  1842,  can  be  taken  advantage  of  by  the  defendant  alone. 
In  Crawford  v.  ^oyer,  2  Harris  384,  the  same  principle  was  applied 
to  the  want  of  a  valid  inquisition  for  the  condemnation  of  real 
estate  taken  in  execution ;  and  it  was  declared,  in  the  case  last 
mentioned,  that  even  the  defendant  himself  must  take  the  objection 
at  the  proper  season.  In  conformity  with  this  principle  it  was  held 
that  the  consent  of  the  defendant  to  a  sale  of  fixtures  without  inqui- 
sitiofi,  precluded  him  from  defeating  the  title  of  the  purchaser: 
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Mitchell  V.  Frcedly,  10  Sarr  208,  And  in  Wray  v.  Miller,  8 
Sarris  115,  where  there  was  essentially  a  sale  of  real  estate  without 
condemnation  or  waiver  of  inquisition  in  writing,  the  title  of  the 

Surchaser  was  held  to  be  good  by  reason  of  the  acquiescence  of  the 
efendant  in  the  execution.  It  is  true  that  there  had  been  a  con- 
,  demnation  on  a  different  judgment  from  the  one  on  which  the  sale 
took  place,  but  that  judgment  had  been  satisfied  two  years  before 
the  sale.  As  the  condemnation  fell  with  the  extinguishment  of  the 
judgment  on  which  it  was  founded,  the  sale  was,  as  already  stated, 
essentially  a  sale  without  condemnation  at  all.  It  was  there  con- 
ceded that  the  sale  ought  to  have  been  set  aside,  at  the  instance 
of  the  defendant,  for  want  of  inquisition  and  condemnation ;  yet, 
after  such  acts  of  acquiescence  as  the  facts  and  circumstances  in 
that  case  indicated,  neither  the  defendant  nor  any  other  person 
standing  in  ^is  shoes  could  make  the  objection :  8  Sarris  116. 
The  objection,  it  was  repeated,  must  be  made  "  in  a  reasonable 
time :"  Id.  117.  What  is  the  reasonable  time  within  which  it  must 
be  made  ?  This  question  is  answered  by  the  Court  in  Crowell  v.' 
Meconkey,  5  Barr  174.  It  was  there  said  that  the  owner  fcad  a 
full  opportunity  to  make  the  objection  "  before  the  deed  wa's 
acknowledged,  but  sealed  his  lips,  and  permitted  the  purchaser  to 
pay  his  money,  and  the  deed  to  be  acknowledged,  without  warning 
or  notice,  and  thus  waived  all  objections  :**  5  Sarr  176.  Can  any- 
thing be  more  reasonable  than  this  ?  Where  one  of  two  persons 
must  suffer  a  loss,  it  should  fall  on  the  one  by  whose  fault  the  loss 
was  occasioned.  A  defendant  who  has  notice  that  his  property  is 
about  to  be  sold  by  the  ofiScer  of  the  law  for  the  payment  of  debts, 
and  who  makes  no  objection  until  an  innocent  purchaser  has  paid 
the  purchase-money,  and  received  his  deed  duly  acknowledged,  is 
estopped  from  objectinff  afterwards.  Even  if  the  judgment  on 
which  it  was  sold  had  been  previously  paid,  the  payment  cannot 
be  set  up  against  such  a  purchaser :  Dean  v.  Connelly,  6  JBarr  239. 
But  in  this  case  there  were  several  judgments  entered,  with  a 
written  waiver  of  inquisition  in  each,  under  the  statement  on  the' 
execution  docket  of  the  fi.  fa.  and  levy  in  the  suit  on  which  the  sale 
was  made,  there  was  an  entry,  "  Inquisition  waived,  see  No.  26,  Ex. 
Docket,  September  Term,  1848."  As  the  plaintiff  and  the  defendant 
both  treated  this  as  a  waiver  of  inquisition  for  the  purposes  of  the 
sale,  and  as  the  Court  sanctioned  the  proceedings  by  issuing  a  writ 
commanding  the  sale,  and  subsequently  conmrmed  the  sale  by 
receiving  the  acknowledgment  of  the  deed,  the  purchaser  who  paid 
his  money  in  good  faith  ought  not  to  suffer  for  treating  the  entry 
as  the  parties  themselves,  with  the  approbation  of  the  Court,  had 
treated  it.  It  is  true  that  it  was  held,  in  Baird  v.  Lent,  that  a 
sale  on  a  fi.  /a.,  without  inquisition,  was  void.  But  this  was  in 
favour  of  a  purchaser  from  the  defendant  in  the  execution  before 
the  ealcj  whose  rights  could  not  be  affected  in  equity  by  any  acts  or 
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acqniescence  of  the  defendant  after  he  had  parted  with  his  interest : 
8  Watts  422.  The  reason  why  the  defendant  in  the  execution  is 
in  general  estopped  from  impeaching  the  title  after  the  deed  is 
acknowledged,  is  that  the  proceeding  was  for  his  benefit ;  it  was 
the  means  of  performing  a  duty  which  he  had  neglected.  The 
officers  of  the  law  are  thus  in  some  sort  his  agents.  The  law  pro- 
vides that  he  shall  have  notice  of  the  sale,  and  gives  him  the  exclu- 
sive right  to  object  to  or  waive  irregularities.  Under  such  circum* 
stances,  if  he  permits  a  purchaser  to  pay  his  money  and  receive 
the  deed  duly  acknowledged,  without  objection,  the  money  can 
never  be  recovered  back  by  the  purchaser.  It  must  be  appropriated 
to  the  benefit  of  the  defendant  in  the  execution.  If  the  objection 
comes  too  late  for  the  relief  of  the  purchaser,  it  certainly  is  too 
late  for  the  defendant  in  the  execution.  The  first  is  free  from 
fault  of  any  kind.  The  last  is  guilty  of  gross  negligence  in  per- 
mitting an  innocent  person  to  be  injured  by  proceedings  which  he 
had  the  power  to  arrest  or  set  aside.  The  law  will  not  permit  him 
thus  to  make  profit  out  of  his  own  wrong. 

If  these  views  be  correct,  the  case  is  stronger  a^inst  the  defend- 
ant in  the  execution  after  he  has  actually  secured  the  payment  of 
his  debts  out  of  the  proceeds  of  sale.  It  is  true  that  the  Court 
thought  otherwise  in  Menges  r.  Ovster,  4  TT.  ^  Ser.  20.  But 
that  decision  was  so  contrary  to  equitv  that  the  legislature  passed 
an  Act  expressly  confirming  the  sale:  P.  L.  1843.  And  the 
Court,  on  reconsideration,  overruled  the  former  decision :  Menges 
V.  Wertman,  1  Barr  218.  The  Act  was  clearly  unconstitutional. 
The  legislature  possess  no  judicial  power,  and  it  was  a  most  mis- 
chievous error  to  concede  to  that  body  the  authority  to  confirm 
a  title  on  the  ground  of  a  moral  right  to  it,  arising  from  the  pay- 
ment of  the  purchase-money  to  the  benefit  of  the  former  owner, 
with  his  acquiescence.  This  error  was  acknowledged  in  a  subse- 
quent case  by  the  judge,  whose  casting  vote  made  up  a  majority 
in  favour  of  the  first  decision :  Dale  v.  Medcalf,  9  Barr  108.  The 
equitable  ground  for  confirming  the  title  of  the  sheriff's  vendee 
fully  justified  the  Court  in  sustaining  it,  independent  of  legislative 
intern)rence,  on  the  principles  always  appliea  by  the  Courts,  that 
whatever  in  equity  and  good  conscience  ought  to  be  done  by  a 
vendor,  shall  be  considered  as  done.  The  last  decision  was  correct 
in  its  result,  but  the  reasons  assigned  for  it  have  not  been  adhered 
to  by  the  judges  who  adopted  them.  The  first  is  contrary  to  prin- 
ciple.    Neither  can  be  relied  on  as  authority  for  anything. 

In  McPherson  v.  Cunliff,  11  Ser.  ^  E.  422,  it  was  held  that  the 
application  of  the  proceeds  of  an  Orphans'  Court  sale  to  the 
benefit  of  a  minor  child  estopped  him  from  impeaching  the  tide 
of  the  purchaser.  In  Wilson  v.  Bigger,  7  TT.  ^  Ser.  Ill,  it  was 
said  that  this  position,  taken  by  Judge  Duncan,  in  McPherson  «. 
Cunliff,  ^^  has  never  been  disputed,  and  has  controlled  the  cause  in 
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some  pretty  strong  cases ;"  and  it  was  held,  in  conformity  with 
this  doctrine,  that,  where  a  guardian  united  with  the  other  heirs 
in  asking  a  sale  by  the  Orphans'  Court,  and  the  ward,  after  he 
came  of  age,  received  a  portion  of  the  proceeds,  the  latter  was 
thereby  estopped  from  impeaching  the  title  of  the  purchaser :  7 
W.  ^  Ser.  111.  In  Stroble  v.  Smith,  8  Watts  280,  it  waa  decided 
that  a  judsment-creditor,  who  accepts  his  share  of  the  purchase- 
money  arising  from  a  sheriff's  sale,  is  estopped  from  denying  the 
validity  of  the  sale.  In  Crowell  v.  Meconkey,  6  Barr  176,  which 
was  the  case  of  a  sheriff's  sale,  and  the  application  of  the  proceeds 
to  the  judgment-creditors,  the  Court  distinctly  declare  that,  "  if 
the  sale  had  been  void,  the  reception  of  the  purchase-money  would 
have  made  it  valid."  It  was  there  held  that  "  the  receipt  of  the 
money  by  the  judgment-creditors  has  the  same  effect  as  if  the 
debtor's  trustee  received  it  himself:"  Id.  171.  In  Mitchell  v. 
Freedly,  10  Barr  208,  it  was  held  that,  where  a  sheriff's  sale  was 
confirmed  without  objection,  the  application  of  the  proceeds  to  the 
debts  of  the  defendant  in  the  execution  ^'  is  the  same  thing  as  if 
paid  to  himself."  It  is  fully  settled  upon  principle  and  authority 
that,  where  a  sale  is  made  for  the  benefit  of  any  one,  the  receipt 
of  the  proceeds  by  such  person  validates  it.  In  such  a  case,  tne 
supposed  distinction  between  a  void  and  voidable  sale  is  immate- 
rial :  7  TT.  ^  Ser.  Ill ;  10  Barr  208 ;  5  Barr  176 ;  8  WatU  280 ; 
Commonwealth  v.  Shuman's  Executors,  6  ITarris  346 ;  Adlum  v. 
Yard,  1  Rawle  171 ;  Furness  v.  Ewing,  2  Barr  479 ;  Smith  and 
Wife  V.  Warden  et  al,  7  Harris  424. 

If  the  defendant  in  the  execution  may  estop  himself  from  im- 
peaching a  sheriff's  sale  by  previous  consent  to  dispense  with  an 
inquisition,  or  by  a  subsequent  neglect  to  make  objections  to  the 
proceedings,  he  may  certainly  confirm  the  sale  by  surrendering  the 
pcNssession  and  executing  a  release.  He  may  also  preclude  himself 
firom  making  objections  by  representations  that  he  had  consented 
to  dispense  with  an  inquisition,  and  that  the  title  was  good,  if  by 
those  representations  the  person  to  whom  they  were  made  was 
induced  to  purchase  the  property  from  the  sherSf's  vendee. 

As  the  dates  of  the  surrender  of  possession  and  release  are  not 
stated,  no  question  is  raised  in  regard  to  the  regularity  of  the 
revival  of  the  judgment  under  which  the  plaintiff  below  derived 
title. 

We  are  of  opinion  that  the  evidence  offered,  as  stated  in  the  bill 
of  exception,  ought  to  have  been  received. 

Judgment  reversed  and  venire  fadas  de  nwo  awarded. 
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Meighen  versus  The  Bank. 

The  rale  in  Poet  v,  Avery  and  kindred  case^,  does  not  prerent  a  stockholder 
from  assigning  his  stock  after  sait  brought,  and  testifjing  in  favour  of  .the 
oorporation. 

The  contingent  liability  of  a  stockholder  to  the  noteholders  of  a  bank,  in 
case  of  its  insolvency,  is  too  remote  an  interest  to  disqualifv  him  from  testify- 
ing in  favour  of  the  bank,  unless  there  is  some  evidence  of  the  insolvency  of 
the  corporation. 

Evidence  of  the  customs  and  usages  of  a  bank  are  npt  competent  of  them- 
selves to  establish  a  fact  in  favour  of  the  corporation;  but  as  corroborative 
or  explanatory  of  facts  already  proved,  may  be  receive^  and  submitted  to  the 

iTntries  in  the  books  of  a  bank,  supported  by  the  oath  of  the  party  who 
made  them,  are  competent  evidence  for  the  bank. 

Error  to  the  Common  Pleas  of  Qreene  county* 
The  plaintiff  brought  an  action  of  (usiimpsit  against  the  hank^ 
upon  a  certificate  of  deposit  for.  $500,  dated  19th  March,  ISSS, 
signed  by  Jesse  Lazear,  cashier.  The  bank  defended  the  aetioa 
on  the  ground  that  no  such  deposit  had  been  made  bj  the  plaintiff 
on  the  19th  March,  1853,  but  that  such  &  deposit  had  been  made 
by  him  on  the  19th  March,  1852,  whieh  lud  been  Bubsequejitlj 
paid  by  the  bank  upon  the  plaintiff's  cheeks.  To  sustain  this 
defence,  Jesse  Lazear,  the  cashier,  was  offered  as  a  witness.  He 
had  been  a  large  stockholder  in  the  bank,  but  had  assigned  his 
stock  on  the  day  before  the  trial  to  his  son,  and  was  released 
by  the  board  of  directors  from  liability  to  the  bank,  for  any  matter, 
growing  out  of  this  transaction.  He  was  objected  to  by  the  plain- 
tiff on  the  ground  of  interest,  but  admitted  by  the  Court.  The. 
witness  stated  under  objection  what  was  the  custom  of  the  bank- 
in  making  up  the  accounts,  and  endorsing  drafts  and  papers 
before  they  leave  the  bank — which  is  sufficiently  set  forth  in  the. 
opinion  of  this  Court.  The  deposition  of  Henry  L.  Pennock,  in 
connexion  with  the  books  of  the  bank,  was  offered  aQd  received 
under  objection. 

The  errors  assigned  were  to  the  admission  of  Mr.  Lazear  as  a. 
witness,  and  to  the  subject-matter  of  the  testimony. 

Lindsayy  SayerSj  and  Wylie,  for  plaintiff  in  error. — The  plain- 
tiff produced  the  certificate.  The  only  possible  way  the  bank  could, 
avoid  payment  was  by  calling  their  own  officer  to  negative  his  own 
act  at  a  time  when  he  was  a  party  in  interest.  Was  he  competent 
to  do  this  ?  Did  the  assignment  to  his  son  remove  the  difficulty  ? 
A  stockholder  on  the  very  eve  of  the  trial  assigns  to  his  son 
^5,000  worth  of  stock,  knowing  it  would  be  reassigned  the  next 
hour  if  he  desired  it,  and  then  appears  upon  the  stand  as  a  witness. 
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This  is  a  mockery  of  the  rule  which  excludes  persons  interested 
from  testifying.  He  had  substantially  as  much  interest  after  as 
before  the  assignment.  This  is  one  of  those  flagrant  cases  that 
provoked  the  rule  in  Post  v,  Avery,  5  W.  ^  Ser.  509 ;  and  if  that 
rule  does  not  exclude  the  witness  it  can  be  of  little  value. 

The  witness  had  a  direct  interest  growing  out  of  the  individual 
liability  as  a  stockholder :  see  16th  sec.  Act  4th  April,  1849.  He 
would  also  be  liable  over  to  the  stockholders,  and  the  directors 
could  not  release  him :  2  P.  B.  27. 

2d.  Was  it  competent  for  the  bank  to  give  evidence  of  its  own 
usage  to  defeat  a  recovery  by  a  stranger  ?  It  was  insisted  that 
the  deposit  could  not  have  been  made  on  the  19th  March,  1853, 
because  there  would  have  been  a  discrepancy  in  the  accounts  for 
that  day  in  making  up  and  balancing  the  accounts  in  the  evening. 
The  jury  were  left  to  infer  that  the  accounts  of  that  day  were  so 
balanced  in  the  evening,  and  no  discrepancy  appearing,  therefore 
no  deposit  was  made.  It  was  the  parties'  own  acts,  and  should 
have  been  excluded  on  that  ground.  Facts  cannot  be  proved  by 
general  usage :  2  Harris  376. 

3d.  The  reasons  on  which  his  belief  is  founded  were  not  evidence, 
as  that  he  would  have  entered  it  in  the  receipts,  &c.,  he  calls  it 
'^  his  belief."  In  Garmalt  v.  Post,  it  is  decided  that  in  questions 
of  credibility  and  personal  skill,  a  witness  may  testify  to  belief, 
but  the  rule  is  different  as  to  facts  lying  in  the  compass  of  memory. 

4th.  Again,  when  the  witness  speaks  from  the  books,  he  says 
there  is  no  discrepancy  in  them  on  the  19th  March,  1853.  These 
books  themselves  are  only  evidence  between  members  of  the  cor- 
poration, but  not.a9  to  strangers :  Phil.  ^v..S19 ;  3  Ser.  ^  R.  29. 
But  many  of  these  entries  were  made  by  the  witness  while  a  large 
stockholder  and  interested.  Such  entry  could  not  be  evidence 
for  the  bank  against  a  stranger:  2  Watti  141  is  full  to  the 
point. 

5th.  This  relates  to  the  deposition  of  Mr.  Pennock.  He  has  no 
personal  recollection,  the  question  therefore  arises  whether  the 
books  themselves  are  evidence.  The  authorities  above  cited 
are  sufficient.  The  case  in  1  RawU  152,  upon  which  the  evi- 
dence was  admitted,  is  not  in  point.  That  was  merely  to  explain 
one  entry  by  another.  The  inference  sought  to  be  drawn  is, 
that  no  deposit  was  made,  because  no  entry  of  it  appears  upon  the 
books,  and  this  omission  by  a  party  whose  interests  accorded  with 
such  an  omission.     It  is  submitted  that  this  was  incompetent. 

Watson  and  Purman  (with  whom  were  Black  and  Phelan)^ 
oontr^. — That  this  evidence  was  admitted  on  well-established  prin- 
ciples we  think  we  can  show.  What  the  law  allows  and  justifies 
can  never  be  flagrant.  The  abuse  corrected  by  Post  v.  Ay&tj  was 
of  a  very  different  character ;  and  permitting  a  stockholder  to  assign 
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Mid  testify  ftfber  retease,  will  not  lead  ta  the  erib  oompbbined  of 
im  that  case^ 

The  interest  under  the  Act  of  1849  is  too  uncertain,  remoUf 
and  conHn^etUy  to  exclude.  If  doubtfnl,  it  goes  merely  to  his 
credit.  The  incompetency  is  to  be  established  by  him  who  ol^ 
jects:  1  Gh-eenkirf't  £v.  §  890;  2  W.  ^  Ser.  190. 

Bat  the  very  point  is  settled  in  Curcicr  v.  Pennock,  14  Ser.  ^ 
JR.  50.  So  in  1  QreenUaf'%  Hv.  §  480,  a  stockholder  may  be  a 
witness,  although  he  has  assigned  for  the  purpose  of  becoming  a 
witness:  11  Wend.  627 ;  8  Wend.  296;  18  Wend.  466;  2  Oawen 
770 ;  5Ser.^  R.  818, 

2.  The  position  assumed  would  exclude  the  proof  of  custom  or 
usage,  for  that  is  always  made  v^  of  the  acts  of  parties.  In  Mets 
«,  Detwiler  it  was  allowed  to  ask,  ^^  as  to  the  practice  at  medical 
consultations.*'  The  answer  must  necessarily  be  aa  to  the  acts 
of  parties.  The  usage  must  be  proyed  from  facts :  2  Greenleaf*$ 
JEv.  §§  5,  252.  Thua  a  printer  may  prore  the  custom  of  the  trade 
to  send  a  pap^  till  express  orders  to  discontinue  it:  IS.  C.  808; 
8  Wend.  266 ;  5  Barr  43.  This  case  differs  from  Schoneman  v. 
Eegley,  because  there  the  witness  only  spoke  of  a  general  prac- 
tice without  reference  to  the  case  trying.  Although,  perhaps,  not 
evidence  of  itself,  it  was  oorroboratiye  of  facta  proved  in  the 
cause:  2  ff arris  4/69. 

The  competency  of  the  entries  made  in  the  books  of  the  bank, 
supported  by  the  oaths  of  those  who  made  them.  The  testimony 
Biust  be  taken  together,  and  then  it  will  be  congruous  and  con- 
sistent with  the  rules  of  evidence.  In  1  Bowie  152  the  point  is 
ruled  in  favour  of  the  admission  of  the  evidence. 

(This  case  was  reviewed  and  cited  at  length.) 

This  case  appears  to  us  decisive  of  the  question.  Without  its 
admission  there  must  bo  a  failure  of  justice.  Mr.  Laaear  does 
not  only  swear  from  the  silence  of  the  books,  but  from  his  own 
McoUection:  See  1  Qreenhaf'e  Ev.  §437;  8  Pick.  £.  96;  8 
Am.  Com.  Law  Oaeee  152 ;  5  E<Md.  666. 

The  opinion  of  the  Court  waa  delivered  by 

Knox,  J. — ^That  the  rule  in  Post  v.  Avery,  and  kindred  oases^ 
does  not  apply  so  as  to  prevent  a  stockholder  from  assigning  Us 
stock  after  suit  brought,  and  testifying  in  behalf  of  a  eorporatiott, 
was  clearly  shown  by  Chief  Justice  Black  m  Hariman  v^  Keystone 
Insurance  Company,  9  Sarris  466.  The  contingent  liabiliu  of 
one  who  has  been  a  stockholder  to  the  noteholders  of  a  bank,  in 
case  of  its  insolven<gr,  is  too  remote  an,  interest  to  disqualify  him 
from  testifying  in  favour  of  the  bank,  unless  thero  is  some  evi- 
dence of  the  inability  of  tbo  institution  to  »eet  its  engagements : 
Willii^  V.  Consequa,  1  PeUre^  801.  Gmrcier  and  others  v.  Fennoek^ 
VkSer.^R.&l\  Irwip  #.  LunOMraMn's  Bank,  2  If .  ^  iSm  1901 
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f  Meigheii  w.  Tb«  Ba&k] 
As  tbe  direetovs  had  Felieved  the  oaahier  fFoa  w^j  liayiit;  to  tbi 
bank,  eoimeeted  with  the  trattfiactioix  in  aoit,  he  waa  oonpeteiili 
and  there  was  no  error  m  his  adnisaioB  as  a  witness 

The  aetioii  was  against  the  bank,  Qyoa  a  certificate  e£  deposit 
purporting  to  have  been  given  bj  the  cashier  ts  the  phiatiff  om 
Idle  19th  of  March,  186f ;  and  the  de£en<se  was  that  m  deposit 
had  been  made  on  that  da;,  b«it  that  it  was  lealfy  made  en  the 
19th  of  Marofa,  1852,  and  had  been  paid  oat  on  the  plaintiff's 
check,  and  that  the  date  of  the  year  was  a  mistake. 

After  the  cashier  had  sworn  pesitivel;  thai  the  pkintiflf  had 
made  no  deposit  in  the  bank  on  the  16tik  ot  March,,  185&;  and 
that  he  had  no  doubt  the  oettifiei^  xxpim  which  the  smt  was 
brought,  was  tbe  ene  he  gave  tO'  the^  plaintiff  ott  the^  I9th  «( 
Mwrch,  1852,  and  had  given,  as  a  leason,  that-  he  stated  so  from 
the  books ;  and,  from  his  >eeoUeotioiii,t  h»  was  permitted,,  nndor 
objection,  to  add  as  foflowsy  tIz^  ^^  it  is  the  invasiable^  custom  q£ 
the  bank  to  balance  and  settle  the  books  ev^y  evening.  These 
was  no  transaction  of  the  kind  in  Mard^  1853%  if  he<(Meighen^ 
had  made  a  deposit  on  that  day,  I  would  have  ent^^d  the  depoik 
in  the  daily  receipts ;  and  this  is  one  reason  fiar  my  beKef  duU  he 
made  no  such  deposit.  If  he  had  mad»  suohi  a  as  posit,  it  would 
have* been  such  a  eoincidenee  as  would  net  hane  escaped  my 
mind ;  besides,  he  owed  ne  note  of  this  kind  at  the  time^  and  thal^ 
if  there  had  been  any  discrepancy  in  the-  books,^  I  wo«dd  have 
heard  of  it.  It  is  our  custom  to  endimte^stteii'  drafts  bef^e  send- 
ing them,  away.*'  Upott  the  re€mti<»i  of  his  evideswe,  the  2^ 
3(^  4th,^  sjmI  5th  errors  am  assigned4.  It  is  unneeeseary  to  natiae 
the  aasigpiBients  separatdy  and  in  detiily  as*  they  ftre  ail  involved 
in^  the  mesti<m  whether  &e  abeve  stated  evidence  was^  properly 
received  or  nei.  The  ailq^ation  sC  Aor  plaintiff  in  error  is,  that 
the  witness  was  illegally  permitted  to  prove  the  custom.  ^  the 
bank  in  settUn^  its  books,  and  endorsing  drafts,  and  to  speak  of 
the  contents  of  the  book,  and  to  express  his  belief  with  his  rea- 
sons for  it,  that  no  deposit  had  been  made  on  the  19th  March, 
1853.  It  is  important  to  remember  that  the  witness  had  already 
*$tated,  without  objection^  thai  no  deposit  was  made  by  Meighen 
on  the  19th  of  March,  1853,  and  that  the  evidence  which  is 
alleged  t^  kfeure-  beeft  ksf^vaperly  received,  was  given  merely  as 
eorroboratire,  of,  ratikep,  as  Sfxplamttor^  of  hk  pi!evious.aasevtiom 
Where  a  witness  has  stated  a  fiet,  or  grreir  an  epinioB,  h«  maiy  h« 
asked,  either  in  cMeT  or  on  cross-esamihation,  how  he  knows  tbs 
fact,  or  upMmi  whact  gveunds  his  opinion  iafeunded;  and  there  m 
no  ei9or  in  permttl^  huo  te  a— ww  as  to*  bis  knetwladge  of  faots, 
or  to  give  his  reasons  fbr  opinions  estpfessed'.  If  it  should  appear 
that  either  the  one  or  the  other  were  based  upon  grennd^  whidk 
were  legally  inadmissible,  it  would  clearly  be  the  duty  of  the 
Court  to^  iastmei  ikmjmtj  to  dncaganl  tbs<  testimony.  But  autely 
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there  was  no  error  in  permitting  the  witness  to  gire  "  the  reason 
for  the  faith  that  was  in  him ;"  and  it  seems  to  us  that  the  rea- 
sons which  he  gave  entirely  justified  his  statement,  that  no  deposit 
had  been  made  in  March,  1853,  but  that  the  certificate  was  really 
given  in  March,  1852. 

Had  the  evidence  of  the  usage  and  custom  of  the  bank,  in  set- 
tling books  and  endorsing  drafts,  been  offered  of  itself  to  disprove 
the  liability  of  the  corporation,  upon  the  certificate  in  question, 
it  might  have  been  liable  to  the  objection  that  it  was  the  act  of 
the  party  in  whose  behalf  it  was  offered,  and  therefore  not  com- 
petent ;  but,  as  we  have  already  observed,  it  was  given  merely  as 
one  of  the  reasons  which  induced  the  conclusion  of  the  cashier 
that  the  certificate  of  deposit  was  erroneously  dated,  and  for  this 

Srpose  it  was  plainly  admissible.  In  Schoneman  v,  Fegley,  2 
irris  876,  the  witness  said,  ^'  he  did  not  know  whether  he  gave 
a  receipt  for  a  note  or  not;"  and  it  was  held  that  the  question, 
whether  he  usually  gave  receipts  for  notes,  was  properlv  ruled 
out.  This  is  by  no  means  an  authority  against  the  decision  of 
the  Court  in  the  case  now  in  hand.  If  the  witness  in  Schoneman 
t.  Fegley  had  stated  that  he  did  give  a  receipt  for  the  note  in 
question,  and  had  been  refused  permission  to  give,  as  one  of  the 
reasons  for  believing  that  he  had  given  a  receipt,  his  invariable 
practice  to  give  such  receipts,  the  case  would  have  been  in  point 
here ;  but  it  is  not  now. 

We  see  no  objection  to  the  reception  of  the  deposition  of  Mr. 
Pennock,  the  teller,  as  to  the  entries  in  the  books  of  the  bank  made 
in  his  handwriting.  The  books  would  not  have  been  evidence^ 
unsupported  by  the  oath  of  the  party  making  the  entries ;  but,  in 
connexion  with  the  oath  of  the  teller,  they  were  evidence  in  ao- 
tK>rdance  with  the  decision  of  this  Court,  in  the  case  of  The  Bank 
V.  Boraef,  1  Bawk  152. 

Judgment  affirmed. 


Kowan^s  Appeal. 

Where  a  father  made  his  will,  in  which  he  devised  oertaiD  lands  to  his  son, 
in  fee  simple,  charged  with  the  payment  of  a  certain  sum  of  money,  and  the 
maintenance  of  testator  and  his  wife  during  life,  and  had  the  land  surveyed, 
pnt  the  son  in  possession,  and  received,  in  his  lifetime,  a  pordon  of  the  sum 
charged  upon  the  land:  it  was  held  to  constitute  a  testamentary  provinon  for 
the  son,  and  not  a  contract  to  devise  the  land  to  him  in  fee  simple. 

In  such  case,  the  father  having  revoked  the  first  will,  and  devised  the  land 
io  the  son  for  life,  subject  to  th#same  charge,  it  furnished  no  ground  to  enter- 
lain  a  bill  against  the  executors  of  the  father  to  compel  a  conveyance  in  fee 
simple. 

Appeal  from  the  Common  Pleas  of  Weitmoreland  county. 
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[Rowan's  Appeal.] 

This  was  a  bill  in  equity  to  compel  a  conreyance  (ft  land,  whick 
the  Court  below  dismissed  before  answer,  and  the  complainant 
appealed.  The  facts  of  the  case  sufficiently  appear  in  the  opinicML 
of  his  Honour  Woodward,  J. 

Foster  and  Marehand^  for  appellant. — That  the  making  of  the 
will,  the  'survey  of  the  land,  designation  of  boundaries,  putting 
i^pellant  in  possession,  and  receipt  of  money  on  account  of  the 
sum  charged  upon  it,  constituted  such  an  agreement  or  contract 
in  writing  to  devise  the  land  to  him  in  fee  simple,  as  will  enable 
him  to  demand  specific  performance.  The  will  exhibits  this  on 
its  face.  The  surrender  of  the  possession,  the  provision  for  main- 
tenance of  testator  and  his  wife,  the  provision  for  payment  of  the 
money  in  his  lifetime.  The  principles  of  the  law  as  to  specific 
performance  apply  equally  to  contracts  to  devise,  as  to  convey :  7 
Barr  55.  An  agreement  in  writing  for  the  sale  of  land  signed  by 
vendor  alone  is 'sufficient:  10  WatU  887;  1  Jone$  503;  12  Vesey 
471;  9  Vesey2U',  i5.  258. 

Armttrong  and  Oowan^  for  appellees. — The  alleged  will  and 
receipts  taken  together  do  not  constitute  such  a  contract  as  will 
entitle  the  appellant  to  the  relief  prayed  for.  That  the  father 
indicated  his  intention  by  a  will,  is  proof  that  he  was  unwilling  to 
be  bound.  He  would  not  relinquish  his  control.  A  promise  to 
devise,  being  inherently  revocable,  instead  of  being  evidence  of 
an  absolute  contract,  is  the  reverse ;  and  any  devise  in  pursuance 
of  it,  which  compensated  the  expectant,  would  discharge  it  both 
legally  and  morally.  In  such  case,  it  could  never  be  held  to 
extend  beyond  the  actual  consideration.  The  case  is  not  put  by 
appellant  on  the  ground  of  a  parol  contract  and  part  performance, 
but  on  the  will  of  1847,  and  the  receipts.  The  receipts  contain 
no  en^gement  that  the  land  shall  be  devised  to  him.  In  the  case 
in  7  iarr  55,  it  was  alleged  and  proved  that  the  testator  actually 
devised  the  land  in  pursuance  of  a  contract,  and  the  will  was 
destroyed  by  one  of  the  heirs.  And  that  constitutes  a  distinct 
difference  in  the  cases. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — The  Court  dismissed  the  plaintiff's  bill  without 
waiting  for  the  answer  to  come  in ;  and  the  question  is,  therefore^' 
whether  upon  his  own  showing  he  is  entitled  to  the  relief  sought. 

The  substance  of  the  complaint  is,  that  the  complainant's  father 
made  a  will  devising  to  him  in  fee  simple  a  tract  of  land,  and 
charging  it  with  the  payment  of  91^00 — any  payments  made  in 
the  lifetime  of  the  father  to  go  on  account  of  said  charge ;  that  the 
complainant  agreed  to  accept  the  land  on  the  terms  contained  in  the 
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win,  weait  inlo  poAseMioi^  and  pud  hk  father  ^00 ;  Iml  before 
his  death,  his  father  cancelled  and  destroyed  that  will  and  made 
another,  in  which  he  devised  to  hira  bat  a  life  estate  in  the  land, 
subject  to  the  same  charge.     The  bill  concludes  fHth  a  prayer  for 

gineral  relief,  and  for  a  decree  that  a  conveyance  be  made  to  him 
r  the  land.  A  conveyance  of  a  fee  simple  estate  is  not  asked 
for  in  terms,  but  this  is  the  necessary  import  of  the  prayer  for 
relief^  for  the  eeeond  will  itself  is  a  sufficient  eenveyanoe  of  the 
Ufe  estate.  The  bill  does  not  allege,  and  the  acoompanying  dep^ 
litioBS  do  not  prove^  that  the  father  made  any  agreement  or  con- 
tract with  his  SOB,  and  herein  the  case  is  distinguishable  from 
Brinker  v.  Brinker,  7  Barr  S3,  in  which  the  contract  of  the  father 
was  both  alleged  uid  proved.  But  it  is  argued  b^  the  i^ipellant's 
•ounsel  that  the  will  of  1847,  in  connexion  with  the  receipts, 
makes  out  such  an  agreement  or  contract  in  writing  to  devise  the 
land  in  fee  aisiple,  as  entitles  the  appellant  to  demand  a  specific 
execution  by  a  conveyance  from  the  executors.  We  have  not  that 
will  before  us,  but  there  is  no  reason  suggested  for  our  considering 
it  anything  more  than  a  testamentary  writing.  The  bill  so  treats 
ily  and  the  witnesses  speak  of  it  as  such  and  no  more.  The 
receipts  too  given  to  Matthew  for  the  moneys  paid,  speak  of  ^^  lands 
devised  to  hkn  in  my  la$t  will  and  testament.**  It  was  a  will,  then, 
and  not  a  oontract  which  the  elder  Matthew  Rowan  executed  in  1847. 
Nor  are  the  receipts  in  form  or  substance  contracts  for  the  Bsle 
of  lands.  They  are  acknowledgments  of  so  much  money  paid  by 
Matthew  Rowan,  Jr.,  '^  which  is  to  be  allowed  him  by  my  executors 
by  deducting  it  from  the  amount  with  which  he  stands  charged  for 
faunds  devised  to  him  in  my  last  will  and  teetament."  Lands 
i$viMed  and  tharged  by  will  are  not  lands  contracted  to  be  sold 
and  conveyed  by  deed.  No  diligence  in  misnaming,  uid  no  skill 
in  torturing  these  papers  can  convert  th^n  into  contracts.  Doubt- 
less the  son  expected,  and  with  reason,  a  full  estate  in  the  land 
devised ;  but  this  expectation  was  based  on  testamentary  provi- 
ai(ms  which  he  knew  were  in  their  nature  revocable  at  the  pleasure 
•f  the  testator.  He  paid  his  money  and  supported  his  parents  on 
the  faith  of  such  provisions,  and  if  he  deemed  them  insiuicient  fov 
his  security,  he  should  have  demanded  something  more  obligatory. 
But  if  these  writings  do  not  amount  to  an  express  oontract,  do 
they,  in  connezion  with  the  circumstances  alleged,  afford  ground 
for  an  implied  contract?  What  if  they  do?  Equity  does  not 
enforce  implied  contracts  for  the  conveyance  of  leads.  The  man 
who  claims  land  from  another  by  virtue  of  a  contract  of  purchase, 
must  show  one  that  was  expressed  and  d^ned.  The  statute  of 
frauds  and  perjuries  would  very  soon  be  repealed  if  courts  and 
juries  undertook  to  adjust  equities  upon  implications  and  pre- 
sumptions instead  of  written  evidence.  The  case  alleged,  how* 
ever,  is  not  one  of  implied  contract,  for  it  is  specifically  a  testa- 
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mentary  arrangement,  such  as  is  common  in  families,  and  oyw 
which  it  is  well  for  the  parent  to  retain  control  as  long  as  he 
remains  responsible  for  the  peace  and  prosperity  of  the  family. 
He  altered  his  will.  He  had  a  ri^ht  to  do  so.  By  no  contract, 
express  or  implied,  had  he  tied  his  bands  or  placed  his  property 
beyond  his  control.  His  object  was  to  secnre  a  support  for  him- 
self and  wife.  The  money  paid  him  was  intended  for  the  other 
children,  and  not  for  his  present  wants.  It  was  the  same  as  a 
payment  to  the  executors.  His  reliance  for  life  was  on  the  land, 
ai^  be  was  careful  to  keep  the  staff  in  his  own  hands.  He  con- 
sidered that  when  he  died  would  be  soon  enough  to  divide  his  sub- 
stance among  his  children,  and  therefore  he  made  a  will  in  favour 
of  Matthew  instead  of  a  contract.  And  Matthew  was  content  to 
rely  en  a  will,  though  he  knew  it  to  be  a  changeable  instrument^ 
and  without  effect  till  the  death  of  the  testator.  And  in  looking 
through  the  new  will,  it  seems  to  me  he  has  small  reason  to  com- 
plain  of  his  father.  Twdve  acres  and  »  half  were  added  to  his 
portion  after  the  date  of  the  first  will,  making  it  one  hundred  and 
thirty*four  acres  and  a  half;  and  though  it  is  limited  to  him  for 
Ufe,  there  is  a  remainder  over  to  Irwin  and  Armstrong,  in  trust  for 
such  of  the  children  and  grandchildren  {per  stirpe^  of  the  said 
Matthew  as  may  survive  him.  Very  many  reasons  slight  occur  to 
a  father  why  such  a  aualified  interest  would  be  better  for  the 
eljeot  of  his  bounty  ana  those  most  near  to  him,  thsua  an  absolute 
fee  simple ;  and  the  law  has  provided  no  tribunal  to  rejudge  his 
discretion.  Free  to  alter  bis  will  as  he  was  to  make  it,  we  are 
not  to  destroy  that  which  was  the  fruit  of  his  observation,  expe- 
rience, and  reflection,  and  to  restore  that  which  he  destroyed. 
We  M^  of  opini<m  that  the  appellant  presented  no  case  for  equitable 
relief,  adid  tka*  the  decree  of  the  Court  was  right  in  dismissing 
hisbilL 

The  decree  is  affirmed. 
LiWBi^  0.  J^  disseBted. 
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Chambers  versus  Marks. 

Where  there  have  been  mntaal  aooonnts  between  the  parties  within  six 
jears,  the  statute  of  limitations  does  not  apply  to  any  part  of  either  aooonnt. 

In  such  case  it  makes  no  difference  that  both  accounts  were  kept  bj  one  of 
the  parties ;  but  the  credits,  to  prevent  the  operation  of  the  statute,  must  be 
authenticated  and  proved  to  have  been  intended  as  a  payment  on  the  account 

Error  to  the  Common  Pleas  of  Watmoreland  county. 

The  plaintiff  was  a  tanner,  and  furnished  leather  to  the  defend* 
ant  from  time  to  time,  from  the  year  1828  till  1850,  amounting 
to  »844.72. 

The  defendant  was  a  farmer  and  shoemaker,  and  famished  the 
plaintiff  with  hides,  bark,  grain,  &c.,  amounting  to  (260.34^. 
Chambers  kept  the  account  of  both  parties,  and  his  account,  which 
was  given  in  evidence,  showed  that  there  were  debits  and  credits 
in  each  year  from  1828  to  1850,  both  inclusive.  It  was  proved 
on  the  trial,  that  some  of  the  credits  in  1847,  1848,  and  1849,  for 
bark,  &c.,  had  been  directed  by  defendant  to  be  credited  on  his 
account.  This  suit  was  I»rought  in  1852,  to  recover  the  balance 
due  plaintiff. 

The  defendant  interposed  the  plea  of  the  statute  of  limitations. 

His  Honour,  Burrell,  P.  J.,  charged  the  jury  as  follows : — 

^*  The  plaintiff  has  given  in  evidence  a  book  account,  the  first 
item  of  which  is  dated  25th  February,  1828,  and  the  last  the  22d 
day  of  April,  1850.  His  book  shows  the  entry  of  various  credits, 
the  earliest  of  the  2d  August,  1828,  and  the  last  of  the  20th 
February,  1860.  This  suit  was  brought  26th  June,  1852.  The 
defendant  pleads,  in  addition  to  the  ordinary  pleas,  the  statute  of 
limitations.  The  defendant  had  no  book  of  accounts,  but  ^ve 
evidence  of  sundry  articles  sold  and  delivered  to  plaintiff  in  1847, 
1848,  and  1849.  t^laintiff  contends  that  the  statute  does  not  bar 
that  portion  of  his  accounts  older  than  six  years  at  the  institution 
of  this  suit,  on  the  ground  that  it  was  an  open  and  running  account 
We  are  of  a  different  opinion.  It  is  evidentlv  not  a  mutufu  account, 
it  is  kept  on  one  side  only.  We  think  all  the  plaintiff's  items 
older  than  six  years  are  barred  by  the  statute,  and  the  jury  will, 
therefore,  take  into  consideration  only  that  portion  of  the  account 
since  26th  June,  1846." 

Errors  assigned :  1.  The  Court  erred  in  charging  the  jury  that 
the  accounts  were  not  mutual — ^that  they  were  not  open  running 
accounts. 

2.  Error,  that  the  statute  barred  all  items  of  the  account  that 
were  dated  more  than  six  years  before  suit  brought. 

8.  The  Court  should  have  charged  the  jury.  That  every  pay- 
ment made  by  Marks  on  account,  took  the  case  out  of  the  statute 
of  limitations. 
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Toddj  for  plaintiff  in  error. 

Foiter^  contrd*. 

The  opinion  of  the  Court  was  delivered  hy 

Black,  J. — Where  there  have  been  mutual  accounts  between 
two  persons  within  six  years,  the  stiatute  of  limitations  does  not 
apply  to  any  part  of  either  account. 

It  makes  no  difference  that  both  accounts  were  kept  by  one  of 
the  parties.  It  is,  perhaps,  doubtful  whether  it  is  necessary  that 
the  accounts  should  be  kept  in  writing  at  all. 

When  one  has  an  account  against  another,  the  whole  or  a  part 
of  which  is  older  than  six  years,  he  cannot  take  it  all  out  of  the 
statute  by  merely  entering  a  credit.  The  credit,  to  have  that 
effect,  must  be  authenticated  and  proved  to  have  been  intended  as 
a  payment  on  the  account. 

This  was  a  suit  for  a  balance  on  book  account.  The  plaintiff's 
book  showed  several  credits  within  six  years,  and  it  was  proved, 
moreover,  that  the  items  of  credit  were  delivered  on  account,  and 
credited  a^eeably  to  the  defendant's  request.  The  parties  must 
settle  as  if  the  statute  of  limitations  had  never  been  passed. 

Judgment  reversed  and  venire  facia$  de  novo  awarded. 


Ihmsen  verms  Negley,  Mohan  &  Co- 

Where  an  individaal  is  a  member  of  two  finns,  and  draws  a  promissorj  nota 
to  himself,  signed  with  the  name  of  one  firm,  and  endorses  it  with  the  name 
of  the  other  firm,  it  would  not  present  snch  a  case  as  would  compel  the  plain- 
tiff, a  holder  for  value  before  maturity,  to  prove  the  assent  of  the  partners  to 
8«oh  endorsement,  or  that  the  proceeds  were  applied  to  the  benefit  of  the  firm. 

Any  suspicious  circumstances  in  the  form  of  drawing  and  endorsing  such 
note,  could  onl^  be  used  to  introduce  an  unusual  defence,  and  would  leave  the 
burden  of  proving  such  iacts  as  would  relieve  the  defendants  upon  themselves 

Errok  to  the  District  Court  of  Allegheny  oaunty. 

The  action  was  a$$ump9itj  in  which  a  verdict  was  found  for  the 
plaintiff  for  $694.30,  subject  to  the  opinion  of  the  Court  upon  a 
reserved  point,  which,  together  with  the  facts  upon  which  it  arose^ 
are  stated  as  follows  bv  his  Honour  Judge  Hampton  : — 

"  The  point  reserved  by  the  Court  in  this  case  is,  whether  the 
plaintiff  is  entitled  to  recover  under  the  evidence  given  by  htm ; 
the  defendants  haying  withdrawn  their  evidence  by  leave  of  the 
Court. 

^^  The  action  is  a$iump$it  against  the  defendants  as  endorsers 
of  a  note  bearing  date  the  16th  day  of  November,  1853,  made  by 
Negley  and  Mohan,  payable  to  the  order  of  James  S.  Negley  at 
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four  months  for  J665 — and  endorsed  by  James  S.  Negley,  and 
also  by  Negley,  Mohan  &  Co.  The  body  of  the  note,  the  signa- 
ture, and  the  endorsement,  were  all  proved  to  be  in  the  handwriting, 
of  James  S.  Negley.  It  was  also  proved  that  James  S.  Negley 
and  Patrick  Mohan  had,  sometime  previously  to  the  date  of  the 
note,  been  doing  business  under  the  name  of  Negley  &  Mohan ; 
and  that  a  firm  had  existed  under  the  name  of  Negley,  Mohan  & 
Co. :  consisting  of  James  S.  Negley,  Patrick  Mohan,  and  William 
Dawson ;  it  does  not  appear  from  the  plaintifif's  evidence,  whether 
the  former  firm  of  Negley  and  Mohan  had  been  dissolved  before 
the  formation  of  the  new  firm  of  Negley,  Mohan  &  Co.  or  not,  nor 
18  it  material  to  the  question. 

"James  S.  Negley  was  a  member  of  both  firms  while  they 
existed.  It  was  further  proved  that  0*Conner  &;  Co.,  exchange 
and  bill  brokers  of  this  city,  became  the  owners  of  the  note  in  suit| 
and  sold  it  to  C.  Ihmsen,  the  present  plaintifi*,  before  its  maturity, 
for  full  value,  and  that  the  note  was  duly  protested  for  aoa-pay- 
ment  at  maturity. 

"  The  question  now  is,  whether,  on  these  facts,  the  plaintiff  10 
entitled  to  recover." 

Judgment  was  entered  for  the  defendants  nan  obst^mite  veredicto^ 
which  was  assigned  for  eiTor« 

J.  T.  Cochran^  for  plaintiff  in  error. 

The  opinion  of  the  Court  was  delivered  by 

LowRiB,  J. — ^The  bill  of  exchange  in  Cooper  1;.  McClurkan,  22 
State  Rep,  80,  was  drawn  and  endorsed  with  the  name  of  McClur- 
kan &  Co.  by  Fleming;  and  it  appeared  to  be  for  his  private  use, 
because  it  was  written  and  endorsed  bv  him  in  Philadelphia,  and 
he  accepted  and  sold  the  bill  there,  where  he  was  himself  living 
And  doing  business  on  his  tnim  aiooomit,  while  the  place  of  business 
of  McClurkan  k  Ot).  was  in  Pittsburgh.  Some  of  these  matters 
were  perhaps  improvidently  left  out  of  that  part  of  the  opinion  in 
which  the  question  is  stated. 

The  note  in  Taaaer  tr.  Hall,  1  8Mt  lUp.  417,'  was  made  by 
Hall,  endor9ed  by  Coebran  k  Co.,  and  then  by  Hall,  with  the 
name  of  Hall  k  Eaton,  and  disoouBted  for  QalL  This  last  ele«> 
ment  having  been  treated  aa  immaterial,  we  do  Eot  see  how  it  can 
be  said  that  the  mete  was  oBtenaibly  inade  and  endorsed  for  the 
private  accommodation  of  Hall,  except  from  the  faet  that  he  alone 
was  the  maker. 

If  this  was  the  pronnd  of  the  inforenee,  we  tUnk  it  was  a  mi»> 
take.  That  fact  does  not  show  that  it  was  accommodation  paper 
at  all.  And  if  it  was,  it  does  mot  show  who  was  the  aecommo* 
dating  party.  Suppose  it  aooommodatioii :  how  can  it  be  said  that 
it  was  for  the  acoommodation  of  Hall,  rather  than  of  Hall  k 
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EatoH,  who  were  the  last  endorsers,  and  for  whose  tise,  therefere, 
it  would  seem  to  have  been  discounted  7  Indeed  it  might  repre- 
sent a  regukur  business  transaction  between  Hall  and  Cochran  k 
Co.,  and  another  betwe^i  Gochran  &  Go.  and  Hall  k  Eaton. 
The  law  does  not  reauire  us  to  suspect  that  scrch  paper  is  got  up 
bj  one  partner  in  order  to  defraud  his  copartners ;  much  less  does 
it  infer  that  such  was  the  fact. 

In  the  present  case,  that  inference  was  drawn  from  the  fact  that 
Negley  drew  the  note  of  Negley  k  Mohan  to  himself,  and  then 
endorsed' it  with  his  own  name  and  with  that  of  Necley,  Mohan  Jt 
Go.  The  decision  is,  that  the  very  form  and  handwriting  of  the 
note  are  primd  facie  evidence  that  the  name  of  Negley,  Mohan  k 
Go.  was  fraudulently  used  for  the  benefit  of  Negley,  or  of  Negley 
k  Mohan :  in  other  words,  that  the  endorsement  by  Negley  of 
the  partnership  name,  is  Toid,  unless  aided  by  proof  of  his  copart^ 
ners'  assent,  or  of  its  being  used  for  their  benefit. 

A  suspicious  appearance  sometimes  opens  the  way  for  an  uira^ 
sual  defence ;  but  nere  it  decides  the  cause.  But  it  is  diflScult  to 
regard  this  note  as  suspicious  at  all,  when  we  consider  that  Negley 
had  full  authority  to  bind  his  copartners,  in  any  form  of  bill  olr 
note  he  should  choose,  for  partnership  purposes.  The  substantial 
thing  was  his  authority,  and  if  he  used  a  suspicious  f(Nrm  in  exer- 
oiaing  it,  then  its  intention  would  seem  rauier  to  have  been  to 
defraud  bona  fide  holders  than  his  copartners.  Any  one  discount^ 
ing  this  note,  with  no  warning  but  what  itself  conveys,  would 
consider  himself  as  discounting  it  for  Negley,  Mohan  k  Go.,  and 
on  the  faith  of,  at  least,  their  endorsement.  Then  it  would  be  for 
them  to  acoount  for  how  the  prior  names  came  on  it. 

Judgment  reversed,  and  judgment  is  now  here  entered  in 
favour  of  the  plaintiff  on  the  verdict,  with  interest 
from  the  date  thereof  and  costs,  and  record  remitted. 


Brownfield  versus  Canon- 

Where,  in  a  suit  to  recover  money,  the  Bam  was  claimed  by  a  third  party, 
and  be  yolantarily  appeared^and  interpleaded,  and  the  amount  was  paid  to  him 
by  the  stakeholder,  tnere  was  no  error  in  directing  the  iory  to  be  sworn  betweea 
the  plaintiff  and  the  claimant,  omitting  the  ori^al  defendant 

A  verdict  having  been  rendered  for  uie  plaintiff,  the  judgment  was  properljr 
entered  against  such  claimant  alone. 

Error  to  the  Oommon  Pleas  of  Fayefte  c&w^. 

The  action  was  mtumjmit  bj  Daniel  Canon,  for  the  use  of 
Boyle  k  Rankin,  against  William  Searight,  eommissioner  of  the 
Cumberland  Road,  who  succeeded  William  Hopkins  in  that  office. 
Canon  had  been  a  contractor  on  the  road,  and  the  plaintiffs  claimed 


Digitized  by  CjOOQIC 


800  SUPREME  COURT  [PitUhurgh 

[Brownfield  v.  Canon.] 

to  recover  the  amount  of  an  order  drawn  by  Canon  in  their  fayoor 
on  the  7th  April,  1848,  for  (161.90,  and  notice  of  it  given  to  the 
comtnissioner.  Ewing  Brownfield  claimed  the  amount  due  from 
the  commissioner  to  Canon,  under  an  arrangement  alleged  to 
have  been  made  with  Canon  and  the  commissioner  of  the  road 
prior  to  the  order  to  Rankin  and  Boyle ;  and  voluntarily  appeared 
and  interpleaded  in  the  cause,  and  the  commissioner  paid  to  him 
the  money  in  dispute.  On  the  trial  of  the  cause,  at  the  suggestion 
of  plaintiff's  counsel,  the  jury  were  sworn  as  to  Brownfield  alone, 
and  a  verdict  was  rendered  in  favour  of  the  plaintiff  and  judgment 
entered  on  the  same  against  Brownfield,  to  both  of  which  matters 
his  counsel  excepted,  and  assigned  them  for  error  in  this  Court 

J.  B.  and  A.  JSotoellj  for  plaintiff  in  error. — Regarded  only  as  a 
question  of  practice,  the  Court  was  in  error.  There  is  no  instance 
in  Pennsylvania  where  the  name  of  the  claimant  has  been  substi- 
tuted for  that  of  the  stakeholder.  4  RawU  111  expressly  says 
that  constitutes  the  difference  between  the  practice  here  and  in 
England.  This  practice  is  recognised  9  Barr  51-52.  The  same 
was  held  by  Judge  Sharswood  in  Philadelphia :  cited  1  Trouh.  ^ 
Eal.  374,  in  note;  2  Mile%  2A\  9  Am.  L.  J.  135-186. 

In  this  case,  Searight,  the  commissioner,  had  pleaded,  and  the 
issue  was  made  up  between  him  and  the  plaintiff.  If  the  money 
had  not  been  paid  to  Brownfield,  he  would  not  only  have  lost  his 
account,  but  would  have  been  compelled  to  pay  the  plaintiff  in 
addition. 

The  action  could  not  have  been  maintained  against  the  super- 
intendent. He  was  a  public  oflScer :  9  WatU  27.  Of  this  defence 
Brownfield  was  deprived  by  order  of  the  Court.  The  effect  of 
this  judgment  is  to  recover  money  from  Brownfield,  which  was 
voluntarily  paid  to  him  under  a  claim  of  right,  and  this  could  not 
be  done:  6  TT.  ^  8er.  485;  9  WatU  462;  1  Barr  29. 

Kaine  and  Ewing^  control. — Mr.  Searight  died  before  the 
cause  was  tried.  The  jury  were  rightly  sworn  as  to  Brownfield, 
who  then  had  the  money.  Indeed  it  was  the  only  way,  as  is  ruled 
in  1  Vernon  851.  This  case  is  referred  to  and  affirmed  in  4  RawU 
100.  The  case  in  2  Mile%  24,  cited  by  the  plaintiff  in  error,  was 
under  the  provisions  of  the  Act  in  relation  to  the  District  Court 
of  Philadelphia,  which  is  not  in  force  here.  The  case  of  Coates 
V.  Roberts,  4  Rawle  111,  does  not  sustain  the  position  contended 
for.  Brownfield  voluntarily  put  himself  upon  the  record  as  the 
real  defendant,  and  had  the  money :  this  being  the  case,  there  was 
no  error  in  swearing  the  jury  as  to  him  alone.  The  authorities 
show  that  was  the  proper  course,  and  he  suffered  no  injury  by  the 
ruling  of  the  Court. 
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Tbe  opinion  of  the  Court  was  delivered  by 

LowRiB,  J. — The  old  common  law  process  of  interpleader  is  not 
much  used  with  us,  but  it  is  not  abolished,  for  we  never  consider 
Ml  old  remedy  abandoned  until  we  have  an  adequate  substitute  for 
it:  17  Ser.  ^  R.  211,  814;  11  Id.  274;  9  Id.  323;  8  Id.  242; 

1  P.  A.  Broume  82 ;  1  Miles  46.  While,  however,  we  receive  the 
old  forms,  we  modify  them  according  to  the  analogies  of  our  own 
general  practice,  and  even  enlarge  their  sphere  accordiue  to  the 
equitable  principles  of  our  common  law:  4  Binn.  61;  4  Mawle 
100 ;  9  State  B.  61. 

The  principles  of  interpleading,  and  the  cases  in  which  it  may 
be  applied,  are  best  exemplified  in  the  practice  in  equity ;  but  the 
form  of  the  procedure  in  a  common  law  case  is  very  simple,  and 
requires  but  little  modification.  It  may  be  found  very  fully  pre- 
sented  in  the  abridgments  of  Fitzherbert,  Brooke  and  Yiner,  under 
the  titles  Q-amishee^  EnterpUadery  and  Interpleader^  and  in  2  Mod. 
Ent.  425,  427>.  The  principle  appears  'in  various  forms  in  our 
law ;  as  where  heirs,  devisees,  or  alienees  come  in  on  notice  by 
writ,  or  by  the  party  to  defend  for  their  interests,  where  a  war- 
rantee or  landlord  comes  in  on  notice  to  defend  an  action  of  eject- 
ment, and  other  cases :  see  Brighth/*8  Equity,  226. 

Under  our  practice,  where  the  middleman  or  stakeholder  is  sued, 
he  may  take  tne  simple  course  of  giving  notice  to  the  other  claim- 
ant of  the  money  or  thing  in  controversy,  to  come  and  defend  the 
action,  or  be  barred  of  his  claim.  But  this  does  not  conclusively 
save  the  middleman  from  his  liability  to  action  by  the  other  claim- 
ant ;  for  the  latter,  not  being  a  party  on  the  record,  is  not  held 
barred  by  the  judgment  until  the  fact  of  notice  is  properly  proved. 
The  middleman  is  not,  therefore,  conclusively  protected  by  such 
judgment,  for  his  proof  of  notice  may  fail  him.  Besides,  if  the 
middleman  fail,  he  will  have  to  pay  the  costs  himself,  and  may  have 
no  available  recourse. 

It  would  therefore  seem  more  prudent  for  the  defendant  to  pur- 
sue the  regular  common  law  form  of  filing  his  suggestion,  admit- 
ting the  debt  or  duty,  and  his  willingness  to  pay  or  perform,  and 
stating  the  claims  of  third  persons,  and  therefore  pray  for  a  seire 
facias  to  bring  him  in  to  interplead.  Thus  the  third  person,  called, 
.from  his  being  warned,  the  garnishee,  or,  in  other  forms  of  pro- 
cedure, the  intervener,  3  Adams's  Ece.  B.SJ;  1  L.  Ecc.  B.  599 ; 

2  Damat  676,  is  compelled  to  come  in  as  a  party  and  set  up  his 
claim,  and  is  concluded  by  the  reci^rd. 

By  the  service  of  the  scire  facias,  the  intervener  or  garnishee 
actuaUy  becomes  a  party,  and  if  he  makes  default,  the  plaintiflf 
will  have  judgment  to  recover  the  money  or  thing  claimed  from 
the  defendant,  and  his  damages  and  costs  from  the  garnishee.  If 
he  comes  in  and  disclaims,  the  plaintiff  recovers  of  course  from 
the  defendant.    If  he  defends  unsuccessfully,  the  plaintiff  will 


Digitized  by  V^OOQIC 


t03  SUPREMB  COURT  [PittBhmyk 

[Brgwnfield  v.  Ommii.] 

have  judgment  for  the  thing  claimed  against  the  defendant,  and 
against  the  garnishee  for  damages,  or  interest  and  costs.  If  the 
intervener  plead,  th«  issne  to  the  Court  or  jury  is  between  Mm  and 
the  plaintiff,  and  the  defendant  stands  aside  altogether  and  had 
nothing  further  to  do  but  to  pay  A&  money,  or  deUver  the  thk>g 
sued  for  according  to  the  judgment  of  ^e  Court.  If  the  in^p- 
▼ener  recover  he  shall  have  judgment  against  the  defendant  for 
the  thing  claimed,  and  against  the  plaintiff  for  his  damages  and 
costs.  If,  however,  the  money  be  in  Court,  thejudgment  c?  course 
is  that  the  party  recovering  shall  take  it  out  or  Cwirt.  If  it  has 
been  delivered  to  one  of  the  elaimante,  the  judgment  will  accord 
with  the  fact.  Usoally,  when  the  sott  ia  for  money,  the  defendant 
offers  to  bring  it  into  Court,  and  does  so;  and ^ if  it  is  for  some 
other  thing,  he  keeps  it  safely  to  abide  ihe  order  op  judgment  of 
the  Court. 

If  the  middleman  be  sued  by  two  claimants  severally,  he  must 
sue  out  his  9cire  facias  to  interplead  in  the  suit  first  brought,  or  if 
they  are  both  brought  at  once,  then  in  the  one  in  which  the  decla^ 
ration  shall  be  first  filed,  or  which  the  Court  shall  direct.  AH 
these  principles  are  plain,  reasonable,  and  very  easy  of  appKcation. 

In  the  present  case  they  have  been  substantially,  but  not  very 
regularly  pursued.  It  was  irregular  for  the  defendant  to  deny  the 
plaintiff's  claim,  and  for  the  intervener  to  come  in  at  the  same 
time  and  set  up  hia  claim  to  the  money.  These  two  sets  of  plead» 
ings  are  totally  incompatible  and  nnallowable,  eoid  the  plaintiff 
might  elect  on  which  of  them  he  would  join  issue  and  go  to  trial; 
The  intervener  voluntarily  made  himself  a  party  and  was  accepted 
as  such ;  and,  as  was  said  by  Chief  Justice  Tilgrmak  in  a  similar 
ease,  4  Binn.  6&y  it  does  not  Ke  in  his  mouth  te  say  he  ought  not 
to  have  been  admitted.  Besides^  it  seema  very  plain  from  the 
record  that  all  the  pleadinga  were  put  in  by  the  intervener,  and 
were  intended  to  try  the  title  between  him  and  the  plaintiff. 

It  is  objected  that  thejudgment  ought  to  have  been  against  the 
defendafttfW  the  money  in  dispute,  and  against  the  intervener  for 
the  damages  and  costs  e&hf,  and  so  it  usnally  ie  when  ^  plaintiff 
recovers.  But  the  result  w  properly  different  here,  because  in  this 
fttttaiice  the  defendaitt  had  paid  the  money  to  the  intervener,  and 
therefore  out  of  his  hands  the  plaintiS'  was  entitled  to  have  it. 
The  plaintiff  might  possibly  have  claimed  a  judgment  against  the 
defendant  notwithatandiag  suck  payment,  but,  under  such  eircftm<^ 
stances,  the  intervener  cannot  comphin  that  die  judgment  is  ( 
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Farmers'  and  Mechanics'  Turnpike  Company  versus 
McCullough. 

An  action  of  covaaani  against  a  corporation  will  ISe  tm\j  on  a  written  instru- 
ment sealed  with  their  common  seal ;  and  such  seal  does  not  prove  itself,  but 
most  be  proved  by  some  person  having  knowledge  of  it. 

The  plea  of  covenants  performed  W)«pu  hoe^  admits  the  execution  of  th« 
instrument  declared  on»  and  only  puts  m  issue  the  performance  on  the  part 
•f  the  plainti£f  as  alleged  in  the  deolaration. 

Where  the  Court  granted  leave  during  the  trial  to  defendants  to  add  the 
plea  of  non  est  factum^  and  the  plea  was  not  entered  on  the  record^  the  pri 
vilege  to  do  so  will  be  considered  as  having  been  waived: 

Error  to  the  District  Court  ot  AlUgheny  county. 

The  defendant  in  error  brought  an  action  of  covenant  against 
the  Farmers'  and  Mechanics'  Turnpike  Boad  Oompany,  for  breach 
of  articles  dated  4th  Janiuuy^  1851.  Defendants  p^d  ^^  coto* 
nants  performed,  ab^que^  hoCj  with  leave,  &c."  The  article  of 
agreement  purported  to  be  made  ^^by  and  between  Michael 
McCullough,  of,  &c.,"  and  the  "Farmers*  and  Mechanics*  Turn- 
pike Road  Company  ;**  and  was  signed  by  William  Eichbaum,  as 
president  of  the  company,  to  which  he  affixed  an  ink  seal  or 
scrawl.  On  the  trial,  the  a^eement  was  offered  and  objected  to, 
en  the  ground  ^that  it  was  not  the  deed  of  the  company,  and  is 
not  the  paper  declared  upoii.'*  The  Court  overruled  liie  objection, 
and  admitted  the  evidence,  and  sealed  a  bill  of  exceptions.  After 
the  defendant's  counsel  had  concluded  their  argument,  the  plain* 
tiff's  counsel  asked  leave  to  amend  the  declaration,  which  the 
Court  granted)  overruling  the  objection  of  defendant  to  the  same. 
The  defendant  then  obtained  leave  of  the  Court  to  add  the  plea 
of  non  est  factum^  but  which  does  not  appear  to  have  been  entered 
on  the  record.  The  pi^ncipal  point  upon  which  the  cause  turned 
in  this  Court,  was  whether  an  action  of  covenant  could  be  main* 
tained  on  the  agreement  against  the  corporation.  The  jury  found 
for  the  plaintiff  $1445.95. 

On  the  trial,  the  Court  below  (Williams,  P.  J.)  ruled  pro  format 
that  the  action  of  covenant  oould  be  maintained^  reserving  the 
point.    Judgment  was  afterwards  entered  upon  the  verdict. 

This,  inter  aiia^  waa  assigned  for  error. 

T.  WiUiams  and  J.  MkUon^  for  plaintiff  in  ervor. — Was  the 
ins^nim^it  the  deed  of  the.  oompaav?  It  wa»  tigned  by  the 
president  with  an  ink  seal  like  the  other  party.  The  instrument 
did  not  purport  to  be  the  deed  of  the  eompaBy^  and  there  was  no 
evidence  that  they  had  eithei*  authorized  or  adopted  it.  It  stood) 
prima  faeie^  as  the  private  aeal  of  the  president*  We  do  not 
consider  the  authorities  oonflisting  as  suggested  by  the  judge  who 
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ruled  the  cause.  A  corporation  can  authenticate  its  deeds  only 
by  its  seal,  and  that  seal  must  be  proved :  7  Ser.  ^  iJ.  818 ;  lb. 
156 ;  11  Ser.  ^  E.  129 ;  Directors  of  the  Poor  v.  McFadden  (not 
reported);  1  Ohio  Rep.  390;  14  Pet.  19;  7  Oranch  306;  19 
Johns.  65 ;  4  Mass.  697 ;  8  Conn.  491 ;  2  Scam.  187  ;  1  Green. 
231;  4  lb.  388;  4  Wend.  285;  Ang,  ^  Am.  on  Cor.  237,  151. 
If  their  agents  sign  and  affix  their  private  seals,  they  are  only 
bound  by  simple  contract. 

McConnell  and  T.  Mellon^  contri. — The  plaintiff  declared  upon 
the  instrument  as  the  deed  of  the  parties.  And  the  defendants 
pleaded  covenants  performed,  absque  hocy  thereby  admitting  it  was 
their  deed,  and  sealed  with  the  proper  seal  of  the  company :  1 
Tr.  ^  H.  277,  edit,  of  1837 ;  2  Yeates  106 ;  6  Barr  398.  This 
admission  of  record  superseded  the  necessity  for  any  such  proof. 
The  case  was  ruled  by  the  learned  judge  below,  on  the  case  in 
2  Pick.  428,  which  fully  sustains  the  ruling. 

It  was  not  necessary  that  there  should  be  any  words  indicating 
that  the  parties  have  affixed  their  seals,  if  it  otherwise  appear : 
Goddard's  Case,  2  Co.  5. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — An  action  of  covenant  against  a  corporation 
will  lie  only  on  a  written  instrument  sealed  with  their  common 
seal.  And  their  common  seal  does  not  prove  itself,  but  must  be 
proved  by  some  person  having  knowledge  of  it.  Hence  it  is  that 
the  probate  of  a  deed  of  conveyance  by  a  corporation,  to  fit  it  for 
being  recorded  or  given  in  eviaence,  is  made  by  an  officer  of  the 
corporation  swearing  that  the  seal  thereto  affixed  is  the  common 
seal  of  the  corporation.  K  the  corporation  have  no  common 
seal,  they  may  adopt  a  seal  for  the  occasion ;  but  that  must  be 
proved  to  be  their  seal.  It  is  said  the  ins^ment  sued  on  here  is 
not  the  deed  of  the  corporation  defendant ;  that  the  ink  seal  set 
opposite  the  president's  name  is  neither  the  common  nor  the 
adopted  seal  of  the  company ;  but  did  the  pleadings  raise  that 
question  ? 

The  plaintiff  declared  in  covenant  on  articles  of  agreement, 
and  the  defendant  pleaded  '*'  covenants  performed  absque  hoCy  with 
leave,  &c."  The  plea  of  covenants  performed,  although  in  sub- 
stance a  denial  of  the  breach  alleged,  is  an  affirmative  plea,  and 
puts  not  the  execution  of  the  instrument  in  issue.  Nor  do  the 
words  ^^ absque  hoc^'  "without  this;"  for  these  only  put  in  issue 
the  performance  on  the  part  of  the  plaintiff  as  alleged  in  his  narr. 
The  words  "  with  leave,  &c./*  imply  always  an  equitable  defence, 
such  as  arises  out  of  special  circumstances,  whieh  the  defendant 
hereby  intimates  that  he  means  to  offer  in  evidence. 

As  this  cause  went  to  trial,  then,  there  was  no  plea  on  record 
which  negatived  the  plaintiff's  averment  that  the  instrument  sued 
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on  was  the  deed  of  the  corporation.  And  as  in  pleading  what  is 
alleged  and  not  denied  is  admitted,  it  was  not  necessary  for  the 
plaintiff  to  prove,  nor  perhaps  to  produce  the  instrument  declared 
on.  Nothing  but  the  plea  of  nan  est  factum  could  put  the  exe- 
cution of  the  instrument  in  issue,  and  this  was  wanting  from  the 
record,  and  still  is. 

But  we  are  informed  b j  the  paper-books  that  after  the  evidence 
was  closed,  and  the  defendant's  counsel  had  concluded  llieir  argu- 
ment, the  counsel  of  the  plaintiff,  in  the  course  of  his  concludmff 
argument,  asked  leave  to  amend  his  declaration,  which  the  Goun 
granted,  against  the  objection  of  defendants'  counsel,  and  sealed 
a  bill.  A  continuance  was  then  prayed  for  by  defendants'  counsel, 
on  the  ground  of  surprise,  and  refused  by  the  Court.  They  then 
asked  leave  to  amend  by  adding  the  plea  of  non  e^t  factum  on  the 
record ;  and  says  the  paper-book  of  the  plaintiff  in  error :  ^^  By 
the  Court :  let  uie  plea  be  added."  On  the  part  of  the  defendant 
in  error  it  is  alleged  that  though  leave  was  granted,  the  plea 
was  not  in  point  of  fact  added  to  the  record,  and  so  far  as  the 
docket  entries  are  furnished  us,  it  does  not  appear  that  .either 
amendment  moved  for  and  allowed  was  actually  filed.  In  their 
answer  to  the  defendant's  ten  points,  however,  the  Court  take 
notice  of  the  amendment  of  the  plaintiff's  narr.f  but  neither  in 
their  charge,  nor  in  their  subsequent  opinion  upon  the  point 
reserved,  is  there  any  notice  taken  of  the  plea  of  non  ett  factum. 
From  all  this  we  are  at  liberty,  perhaps  bound,  to  presume,  that 
no  such  plea  was  pleaded.  The  leave  granted  entitled  the  defend- 
ants to  add  this  plea,  but  did  not  compel  them  to  do  so.  They 
might  waive  their  privilege.  In  some  judicial  districts  the  rules 
require  this  plea  to  be  verified  by  an  affidavit  before  it  can  be 
filed ;  and  it  is  not  always  convenient  to  swear  to  it.  We  are  not 
informed  whether  such  a  rule  obtains  in  the  District  Court  of 
Allegheny,  but  it  is  enough  for  us  that  the  record  shows  no  such 
plea,  and  that  the  defendant  in  error  alleges,  without  contradiction, 
that  it  never  was  placed  on  record.  The  defendants'  covenant, 
then,  was  admitted  of  record,  and  required  no  proof  to  establish 
it.  This  conclusion,  thus  fairly  deduced,  is  the  more  satisfactory 
to  our  minds,  because  it  relieves  us  of  the  necessity  of  turning 
parties  out  of  Court  on  a  mere  technicality,  after  they  have  had  a 
full  trial  of  the  merits. of  their  controversy. 

This  disposes  of  the  most  material  points  urged  in  argument. 
As  to  the  rest,  we  see  nothing  in  the  errors  assigned  which  demands 
our  interposition. 

The  points  put  to  the  Court  seem  to  have  been  well  answered, 
so  far  as  they  involved  principles  of  law ;  and  where  they  touch 
matters  of  fact,  we  have  no  means  of  review ;  for  the  evidence  is 
not  on  die  record. 

The  judgment  is  affirmed. 

Vol.  L— 89  . 
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McCue  versus  JobiiBtoii. 

An  aiptMiont  to  dotite  knd  to  a  gv»nd«oii,  in  oonsideratioii  of  paat  serrioM 
ai^d  the  payment  of  an  annual  sum  during  the  livae  of  devisor  ai^d  wiie,  fol- 
lowed by  tiie  execution  of  a  will  making  such  a  devise,  will  not  vest  the  title 
in  the  devisee  during  the  life  of  the  devisor,  where  no  provision  for  the  delivery 
of  possession  prior  to  his  death  is  oontMned  in  the  wiU  or  the  accompanying 
agreement 

To  take  a  parol  ft^peeme^t  for  the  sale  of  land  out  of  the  sta^te  of  fsao^s 
and  perjuries,  i^e  evidence  must  be  direct,  positive,  clear,  ^d  satisfactory. 

Ex  parte  declaration^  of  llie  grantor  may  be  admitted  as  corroborative  evi- 
danoe,  bat  standinj^  alone  are  not  suffioient  to  establitli  mieh  a  o<mtrael 

Erbor  to  the  OommoA  Pleas  of  Butkr  countv^ 
Eieotment  for  60  acres  of  land.  On  the  28th  of  May,  1849, 
Jiichael  Malonej,  Sr.,  was  the  owner  of  the  premises,  and  on 
that  day  made  i^d  executed  a  will  in  writing,  in  which  he  devked 
to  Nancy  Johnston,  Michael  C.  Maloney,  Jeremiah  Moloney,  and 
Daniel  Maloney  each  60  acres  of  land,  parts  of  the  fu*m  which 
he  then  occupied.  On  the  same  day,  these  parties  entered  into 
the  following  a^eonent  with  him : — 

^^  Whereas  Michael  Maloney,  senior,  has  this  day  made  a  will, 
in  which  has  divided  his  tract  of  land  to  Nancy  Johnston,  Michael 
0.  Maloney,  Jeremiah  Maloney,  and  Daniel  Malcmey,  in  different 
portions,  as  laid  off  by  John  Smith,  surveyor,  on  the  26th  April, 
1848:  Now  know  ye,  that  we,  Barnard  Johnston,  for  his  wife 
Nancy,  and  Michael  C.  Maloney,  Jeremiah  Maloney,  and  Daniel 
Maloney,  do  hereby  severally  promise  to  pay  to  Michael  Maloney, 
senior,  and  his  wife,  the  just  sum  of  twelve  dollars  and  fifty  cents 
each,  from  this  date  until  the  day  of  the  deaths  of  the  said  Michael 
Maloney,  senior,  and  his  wife ;  and  if  any  one  of  the  parties  above 
named  neffleots  or  refuses  to  pay  their  part,  then,  in  that  case,  the 
grant  in  the  will  is  to  be  null  and  void  as  to  them,  and  the  lands 
remain  to  be  otherwise  disposed  of.  Given  under  omr  hands  and 
seak,  the  28th  day  of  May,  1849. 

<f  Bebnaed  J09K8IOK,  his  X  mark,     [h.  s.' 
^<  MioHASL  0.  Malonbt,  l.  s. 

^  JSRBMIAH  MaLONBT,  L.  S. 

*^  D.AiriBL  Malonst,  [l.  8. 

Witness  present. 

Under  the  direction  of  M«  Maloney,  Sr.,  the  land  was  divided, 
and  the  several  parts  of  these  parties  designated  by  marked 
boundaries.  Michael  G.  Maloney  entered  mto  and  took  possession 
of  his  part ;  and  he  and  Jeremmh  farmed  their  parts  (being  oc^ 
tiguousj  together.  He  also  paid  annually  the  stipulated  sum  of 
%12M  to  M.  Malphej  the  elder.    Micmtel  G.  Maloney  died  in 


Digitized  by  CjOOQIC 


1866.]  OF  PENNSYLVAiriA,  807 

tbe  year  I8689  «uii«rned  ^d  witboiit  imiie,  bat  lefuriiig  a  mother 
and  aister  Barriying  him,  who  are  the  pla]jkd&  in  this  aotion,  and 
on  whose  behalf,  in  the  yeara  1858  and  1854,  the  yearij  payments 
due  from  Michael  G.  under  the  egreement  i^ere  teiulered,  but  re- 
fused on  the  part  of  M.  Maloney  vk»  elder,  he  refiisiAg  to  ^^ii^nj  out 
the  arrangement  with  Miohael  C.  This  action  was  ^n  brought 
4o  recover  the  possession  of  the  99  acres  aUotted  to  Miohael  G. 
Maloney  under  the  arrangement  atated-  M.  MaloAej,  Sr.,  and 
his  wife  were  slill  living  at  the  time  of  trial. 

Michael  0.  Maloney  was  a  grander  of  Michafil  Mid(»%e7)  Sr., 
had  liv^d  with  him  until  he  Ira^  2S  years  of  age,  and  had  then 
left ;  and,  upon  being  sent  for  by  t^e  eider,  refused  to  return  until 
the  foregoing  arrangement  in  rej^mOLoe  to  tJb^  land  wa9  a^eed  to 
by  his  flrancnather. 
The  Oourt  fA«N«w,  P.  J.)  ohaoged  the  jwy  a^  foBows : — 
^^  The  will  of  Miehad  Maloney  and  written  nigream^c^t  of  Michael 
.0.  Maloney,  bearing  even  date  May  889 1849,  cpii^t^te  togethcpr 
aneh  a  eoi^traot  in  writing,  not  witUn  the  statute  of  Irai^de,  as  can 
be  enforced  in  equity, if  the  conditions  be  eoiii]^f d  i^ti^:  Brinker 
V.  Brinker,  7  Barr  53.  But  the  construction  of  tto  QO^tract  is, 
tiiat  it  is  an  agreement  to  convey  Iqf  devise  at  tbe  doath  of  the 
devisor,  on  concution  of  the  payment  of  the  annrial  sum  of  $12.50 
during  his  and  his  wife's  lifetime.  I*f ow  the  naturo  of  the  instru- 
ment, b^  whieh  the  es^te  is  to  be  eouveyed  (to  wit  a  will), 
necessarily  imparts  an  agreemenl  to  vest  the  title  at  the  deal^ 
of  the  testatoi^,  and  not  beforo ;  a^d  oonsequently  specific  execu- 
tion cannot  be  demreed  until  that  time* 

^  In  point  of  fact,  so  far  as  the  insf^rument  by  whieh  the  convey- 
ance is  to  take  place  is  involved,  it  is  an  executed  contract,  on  con- 
dition to  take  eSect  at  the  time  ap^ecdfied.  A  devise  transfers  tl^e 
l^al  estate,  and  not  an  equit7  to  be  perfeoted  by  another  instru- 
ment. It  is  t)ie  same  as  if  a  deed  had  boen  ejeouted  to  taj^e  effect 
in  ftUurOy  only  that  the  common  law  incident  of  a  fepffmep^t  forbids 
'Ae  fiseehold  ramaimng  in  aheyaaee,  and  9  jroeort  p\Qst  therefore 
be  had  to  a  devise  or  f  conveyanQe  under  the  statnte  of  1190s.  The 
MTivener  no  doubt  knew  but  liittle  ^  theae  things,  mi  therefore 
adopted  tiie  form  of  a  wiill,  which  wonld  convey  the  estate  by  its 
ewn  operati^i  at  the  proper  momoiity  and  ^  the  same  time  leave 
tiie  testai/«r  ftee  to  di^age  it,  in  case  of  fovfeiture  by  iK)n-payment 
of  the  annual  resecvvitiim* 

^  I^iere  k  nodimg  upon<t|ie  £mni  of  the  wiU  and  agroemept,  or 
in  thenr  elfeot,  which  oamried  to  Micha^d  0-  Maloney  either  the  tit^e 
V  possession  during  iihe  lifctime  of  old  Miehael  Maloney,  nor,  1^ 
a  j^  of  Aec(nffUMle^9ir0t$ty  can  we  allow  of  the  existenee  of  an 
agreement,  ^or  possession,  in  old  Mr.  Maloney's  lifetime,  as  amiUed 
out  of  the  will  and  accompanying  writing,  without  evidence  eith^ 
of  fraud  or  mistake.    There  is  not  a  particle  of  eridence  that,  m 


Digitized  by  CjOOQIC 


808  SUPREME  COURT  IPitMutyh 

[MoGue  «.  Johnston.] 
the  drawing  of  the  writings,  such  a  portion  of  the  agreement 


either  firandalently  or  mistakingl j  omitted.  The  scrirener  was  not 
examined  for  this  purpose,  thooeh  present  at  the  bar.  The  evi- 
dence, as  to  even  the  existence  of  an  j  such  agreement,  is  anything 
but  clear  and  satisfactory ;  a  matter  necessary  in  proving  fraud  or 
mistake  to  reform  a  writing.    Jeremiah  Maloney,  the  omy  witness 

i)resent  at  the  consmnmation  of  the  contract  between  old  Mr.  Ma- 
oney  and  Michael  C.  Maloney,  says  not  a  word  abont  snch  an 
agreement  on  part  of  the  old  man ;  and  James  Forqner,  who  gives 
the  most  clear  and  direct  evidence  of  a  rehearsal  of  the  bargain 
by  llie  old  man,  says  expressly,  ^  he  said  he  had  given  each  60 
acres ;  each  to  pay  912.60  a  year  daring  his  and  ms  wife's  life* 
time,  and  at  their  death  the  land  was  to  be  theirs.' 

^^  There  is  no  principle  better  settled  than  that  all  the  previous 
agreements  and  negotiations  are  merged  in  the  conveyance  or  final 
instrument  by  which  the  contract  is  to  be  executed.  The  will,  we 
have  seen,  was  the  instrument  adopted  by  the  parties  to  carry 
their  agreement  into  final  execution.  This  case  comes,  therefore, 
directly  within  the  decision  in  the  case  of  Blakeslee  v.  Blakeslee, 
10irarm287. 

^^  The  question  is  then  narrowed  to  this,  whether  there  is  suffi- 
cient evidence  of  an  independent  parol  contract  for  the  possession 
of  the  land  during  the  lifetime  of  old  Michael  Malonev,  or  in 
other  words,  was  uiere  a  parol  sale  or  gift  of  it  during  his  life- 
time—an estate  per  auter  vie^  which  is  a  freehold  ? 

^^  Michael  G.  Maloney  was  the  grandson,  raised  in  the  famify 
of  his  grandfather  from  infancy,  and  supported  by  him.  The 
same  rmes  of  evidence  and  principles  of  constructi<m  which  apply 
between  father  and  son  govern  this  case.  The  evidence  of  the 
sale  or  gift  in  consideration  of  service  must  be  direct,  positive, 
clear^  and  satisfactory:  Bash  v.  Bash,  9  Barr  260;  Candor's 
Appeal,  5  IT.  ^  Ser.  515 ;  Sanders  v.  Waggenseller,  7  Harru  248 ; 
Lantz  V.  Frj^  Id.  866. 

^^  There  is  no  direct  evidence  of  a  contract  between  the  parties, 
except  the  testimony  of  Jeremiah  Maloney.  He  is  die  only  wit- 
ness who  was  present  at  any  interview  between  Michael  and  Midiael 
0.  Maloney.  The  testimony  of  James  Forquer  and  the  other  wit- 
nesses, of  ex  parte  declarations,  as  the  law  now  stands,  can  be  used 
only  as  corrooorative  evidence :  opinion  of  Knox,  J.,  in  an  unre- 
ported case ;  also,  Rankin  v.  Simpson,  7  JECarrie  475.  So  far  firom 
the  testimony  of  Jeremiah  Maloney,  corroborated  and  supported 
as  it  may  be  by  that  of  James  Forquer  and  others,  beinff  positive, 
clear,  and  satisfactory  evidence  of  an  ind^endent  and  separate 
parol  sale  or  gift  of  an  estate  to  Michael  0.  Maloney  during  his 
grandfallier's  lifetime,  it  seems  clearly  to  have  relation  to  the 
arrangement  as  contained  in  the  will  and  agreement  of  28th  May, 
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^ What  was  the  consideration  of  such  independent  sale  or  sift? 
The  annual  payment  of  the  $12.60  was  indubitably  the  considera- 
tion of  the  written  contract  evidenced  by  the  will  and  accompany- 
ing agreement.  The  inducement  to  the  written  contract  was  also 
the  past  labour  and  services  of  the  grandson,  his  relationship,  and 
the  benefits  of  their  arran^ment,  which  secured  to  the  testator 
himself  a  living,  as  testified  by  James  Forquer. 

^'  Was  there  a  contract  for  present  possession  in  consideration 
of  prospective  services,  or  of  partly  these  and  partly  past  services  ? 
Surely  there  is  nothing  like  a  clear  and  distinct  statement  of  such 
an  agreement  b^  the  old  man  to  be  found  in  Jeremiah  Maloney's 
testimony.  If  it  be  not  there,  it  is  in  vain  to  look  for  it  elsewhere, 
and  find  it  at  the  same  time  directly  and  positively  proved.  Per- 
haps we  might  conjeeturey  from  the  loose  general  expressions-  of 
old  Michael  Maloney  to  others,  that  something  of  this  kind  may 
have  taken  place  outside  of  the  written  bontract.  But  this  would 
be  to  reverse  the  rule  of  evidence,  and  give  to  these  ex  parte 
declarations  a  higher  place  than  to  the  direct  evidence. 

^^  Performing,  therefore,  the  duty  assigned  to  us  as  chancellors, 
we  are  bound  to  declare  that  the  evidence  is  insufficient  to  estab- 
lish a  parol  gift  or  sale  of  the  premises  to  Michael  C.  Maloney, 
during  his  grandfather's  lifetime,  such  as  can  be  enforced  in  equity, 
and  consequently  that  the  plaintiffs  cannot  recover. 

^^  To  which  opinion  and  instructions  of  the  Court  the  plaintiffs' 
counsel  excepted  before  verdict,  and  requested  the  Court  to  seal 
this  bill  of  exceptions,  which  is  done  accordingly.'' 

Errors  assigned:  1.  The  Court  erred  in  refusing  to  carry  into 
effect  the  written  agreem^it  of  the  parties. 

2.  The  Court  erred  in  charging  that  there  was  no  evidence  of 
plaintiffs'  ri^ht  to  possession  under  the  written  agreement,  and  in 
givinffto  said  agreement  the  construction  which  the^  did. 

8.  The  Court  erred  in  saying  the  evidence  was  ^^  insufficient  to 
establish  a  parol  gift  or  sale  of  the  premises  to  MichaeL" 

Pwrviofikce^  Thompmrn^  and  SuUivan,  for  plaintiff  in  error. — 
Michael  had  faithfully  served  his  grandfather  until  he  was  22 
Tears  of  age,  and  left,  and  refused  to  return  unless  he  got  the 
iBAd.  Would  he  have  paid  an  annual  sum  if  he  were  not  to  have 
possession  during  the  life  of  the  grantor?  He  took  possession 
irith  the  acquiescence  of  the  old  man.  This  is  sufficient  to  repel 
0uch  a  construction,  and  our  position  is  fortified  by  the  repeated 
declarations  of  defendant  that  the  land  belonged  to  Michael.  It 
made  no  difference  whether  the  conveyance  was  to  be  by  deed  or 
will:  7  Barr&5. 

2.  There  was  sufficient  evidence  to  make  it  good  as  a  parol  con- 
tract executed :  10  Watts  195. 
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Graham^  Tiniblmj  aad  IBteheU^  contrit,  ^hom  tbe  Gmurt  declined 
to  hear.  In  their  printed  arraihent  they  rtfetf  on  the  Bnlneet  of 
parol  contract,  to  9  Barr  26l|  T  Hmrfi$  46^1^  H.  4t6}  7  JBan^ 
91, 160}  SP«.it«pi88i. 

The  opinion  of  tiie  Oonrt  was  delirered  bj 
Black,  J. — This  ease  is  to  be  aflbnhedy  fdr  Ae  reaebxiii  giren  hf 
the  Court  betoWi 

Jodgmont  affirmed* 


Corbet  et  al.  versus  BtaiiS  ef  a?. 

Where  in  aen  agreement  for  tilie  rale  of  goods,  it  wild  M^tikted  that  a  piri 
of  the  i^iffchiide-money  ahoold  be  paid  in  *'  good  obiigadoas/'  aikl  oertain  notes 
were  tendered  an^  received  and  receipted  for,  '*  on  payment  of  goods,''  there 
is  no  guarantee  of  tilie  solvenoj  of  the  makers  of  such  notes. 

In  asmmpni  against  two,  there  can  be  no  recovery  against  on^  of  the  defend- 
ants, on  an  endorsement  made  by  him  in  his  own  name. 

A  reeoTery  in  a  suit  upon  a  oonthMt  for  the  sale  of  ^oods  pa^^aUe  hi  instal- 
ments,  in  which  suit  the  pkuntifT  ooonted  for  an  entire  sum,  is  a  oonclusiye 
bar  to  another  suit  brought  on  the  same  contract  to  reoover  a  sum  which  was 
included  in  the  former  £claration. 

Errob  to  the  Common  Pleas  of  Jefferson  county. 

On  the  I4th  June,  1849,  Svani^  Is  McCall  purchaeed  goodt 
from  Corbet  and  Means,  to  the  amount  of  about  $8000^  which 
they  were  to  pay  in  instalments  at  specified  periods,  partly  in 
Dsoney  and  partly  in  ^<  ^d  obligations"  of  third  parties.  A  part 
of  the  amount  was  paid  m  money,  and  varioos  notes,  not  negotiable, 
of  third  perdohs  handed  oyer,  and  these  were  endorsed  by  Mr. 
Srans  wiA  his  own  name.  Some  of  the  instalments  bein]^  nnpaidy 
suit  was  brought  upon  the  original  a|?redment^  and  jndgment  ren^ 
dered  Against  Evans  k  MeCall  bv  default ;  and  afterwards  the 
amount  wa0  liquidated  by  the  prothonotary  in  the  preseiioe  ^  the 
parties  and  with  their  consent  at  (1397.05,  whicn  was  paid  in 
full  Some  of  the  ncltes  and  obligations  paid  to  fAainrtifii  proVed 
nnarailable,  on  ac'(60Tmt  of  the  insOlteney  of  th^  liaheib ;  and  if 
Iras  to  recover  th^  amount  of  these  thkt  this  iction  of  ns^mpwU 
Iras  brought.    The  receipts  g:itefi  for  the  notes  irar^  «8  foHowa  ^^ 

''Received  Brookville^  October  Ift,  1849^  of  BVan^  k  MoOril 
per  hand  of  J.  B.  SvAtis^  the  aboVe  not^  to  tpply  ea  pnrebited  «f 
goods  frbm  fts/' 

''  Received  of  J.  B.  flvans  per  JBvung  ft  MeOail  |842.41  aa 
above,  on  payment  foir  goods,  aa  per  agreement  dated  about  June 
16,1849.     December  15, 1849.     ^^842.41." 

The  Court  (MoCalmont,  P.  J.)  instructed  the  jury  that  the 
defendants  were  not  liable  as  endorsers,  t^e  endorsement  being  by 
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Svatis  alone ;  that,  under  the  facts^  th^e  #a8  no  guaranty  of  the 
solTenoy  of  the  maJceni  of  the  obligations  by  the  defendants ;  aiMi 
tibat  the  former  judgment  on  the  originiJ  agreraient  was  a  bar  to 
a  recovery  upon  that  iii  this  suit. 

The  jury  found  for  the  defendants,  alid  the  plaintiff  sued  out 
this  writ  of  ehrot. 

Jenk$  and  Andrews f  for  plaintiff  in  errep;-^Th6  prdmise  to  pay 
in  "  good  obligations"  is  equival^at  to  sudi  as  w^re  drawn  by  sol- 
Tent  persoBSw  A  eontn^ot  should  be  yiewidd  as  th^  tnass  of  man- 
kind would  regas-d  it:  2  WhaH.  491 ;  4  Se^.  ^  IL  1;  JSk^  m 
Prom.  N&te9,i45T  i  SBawUBT. 

The  solreacy  iof  the  makers  of  the  notes  had  hoi  been  tested 
when  the  other  Suit  was  brought,  and  the  plaintiff  wouU  not  then 
have  had  a  cause  of  action  for  their  amount.  Thai  oaSe  is,  diere- 
fore,  no  bar :  5  Barr  808. 

Luea$y  oontri.-^The  notes  were  reeeived  ai  paymMMf  as  ap- 
pears by  the  receipts.  The  defendants  paid  in  sttdt  notes  as  the 
plaintifib  were  wilHng  to  accept. 

The  judgment  in  the  other  suit  was  a  bar  to  aay  stiit  on  l&e 
agreement.  Th^  case  of  Hess  v.  Heebie^  6  Ser.  ^  R.  57,  rules 
this  ease. 

The  opinii^  of  the  Oourt  was  deliyered  by 

Black,  J.— GDhe  defendants  below  bought  goods  firom  the  plain- 
tiff, valued  at  nearly  (3000,  and  agreed  in  writing  to  pay  for 
tiiem  by  indiaknents.  partly  in  cash  and  partly  in  ^^^ood  obliga^ 
tions.*'  Certain  oblqrations  were  handed  over  against  persons 
who  afterward  turned  out  to  be  insolvent;  but  there  was  no 
guaraatr,  the  papor  being  merely  endorsed  by  one  of  the  defend- 
ants with  his  name.  Subseauent  to  this,  the  plainti£b  brought  a 
suit  against  the  defendants  tor  the  balance  due  on  the  agreement, 
and  got  a  jud^ent.  The  present  action  is  to  recover  the  amount 
which  the  plaintiffs  loi^t  by  the  insolvency  of  the  persons  against 
whom  they  took  obligations  from  the  defendants. 

It  is  manifestly  impoteible  for  the  pfauntifis  te  rebover  im.  I3ie 
tontraet  made  irm  the  defendants  at  the  time  Uke  obligations  were 
handed  over ;  for  there  was  no  contract  of  guarahty.  The  to- 
dofseinent  of  an  instrument,  not  negotiable  by  the  person  to  whom 
il  is  payable^  creates  no  obligation  of  that  s6rU  Besides,  this 
trkdoisenient  wsa  made  by  only  one  of  the  defendaiits,  and  if  two 
persons  are  sued,  where  only  one  is  liable,  the  action  is  defeated 
as  against  both. 

But  this  suit  is  brought  on  the  original  agreement  of  the  de- 
fendants to  pay  in  ^'good  obligations."  It  is  alleged  that  the 
•bligations  handed  over  were  not  good,  and  that,  therefore,  there 
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is  no  payment.  Bat  here  the  plaintiffs  encounter  the  previons 
judgment  on  the  same  agreement,  which  isra  flat  bar.  The  former 
soit  was  in  a$9ump9it ;  the  statement  filed  in  it  recited  the  contract 
in  question,  and  claimed  the  snm  of  $2171  as  being  still  due  to 
tlie  plaintiff,  and  unpaid.  Judgment  went  bj  default,  and  the 
amount  due  was  ascertained  regmariy  and  entered  of  record.  Of 
course  this  is  conclusive  of  the  amount  then  due  on  the  contract, 
and  if  the  plaintiffs  recovered  less  than  they  were  entitled  to,  they 
cannot  retrieve  the  error  by  a  new  suit  for  the  same  matter. 

The  plaintiff''s  counsel  contend  that  the  promise,  when  the  goods 
were  bought,  to  pay. for  them  in  good  obligations  was  equiviJent 
to  a  guaranty  of  the  paper.  We  are  not  of  that  opinion.  When 
a  man  parts  with  his  property  in  consideration  of  a  promise  that 
he  shall  be  paid  for  it  in  notes;  obligations,  or  other  evidences  of 
debt  agamst  third  persons,  he  is  not  Dound  to  accept  the  paper  of 
one  whom  he  knows  to  be  insolvent.  And  this  is  true,  even  where 
he  has  not  expressly  bargained  for  good  paper.  But  when  he 
receives  notes  or  obligations  in  satisfaction  and  receipts  ior  them, 
without  demanding  a  guaranty,  he  takes  the  risk  upon  himself, 
unless  he  can  show  that  they  were  fraudulently  imposed  upon  him. 
When  he  has  no  express  stipulation  for  a  guaranty  in  his  original 
contract,  and  when  none  was  made  at  the  time  of  the  assignment, 
the  assignor  is  clear,  if  he  acted  in  good  faith.  The  insertion  of 
the  word  good  implied  no  guaranty,  but  it  gave  the  plaintiff  a  right 
to  refuse  notes  which  did  not  answer  the  description,  thou^  it 
was  not  necessary  even  for  that  purpose. 

There  are  some  details  about  this  case  whidi  might  require  dis- 
cussion if  the  errors  had  been  regularly  assigned.  But  they  are 
all  waived.  We  are  satisfied  that  the  cause  was  rightly  tried  in 
the  Court  below. 

Judgment  aflirmed. 


Cook  verms  Shrauder. 

A  oftte  stated  is  a  sabetitate  for  a  verdict ;  and  when  it  is  lost  or  destroyed, 
if  the  parties  cannot  agree  upon  a  new  one,  the  cause  goes  to  a  jury  as  if  nona 
had  ever  been  made. 

If  a  case  stated  is  defective  in  setting  forth  the  facts,  no  jndgment  can  be 
gjven  upon  it. 

Where  a  case  stated  was  lost,  it  was  error  for  the  Court  to  appoint  a  eouh 
missioner  to  find  and  report  the  contents  of  it»  and  no  joc^ent  could  be 
entered  upon  such  report 

Error  to  the  Court  of  Common  Fleas  of  Allegheny  county. 

This  was  a  scire  faeias  on  a  mechanic's  lien.  The  defendant 
pleaded  "  no  lien,"  payment  with  leave,  and  set-off.  On  the  13th 
February,  1854,  the  counsel  of  the  parties  agreed  to  and  signed 
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a  ease  stated,  in  the  nature  of  a  special  rerdict,  which  was  filed 
in  the  prothonotary's  office,  and  marked  upon  the  docket,  and  the 
caose  placed  upon  the  argument  list.  When  the  cause  was 
called,  the  case  stated  could  not  be  found  by  the  officer,  and  the 
counsel  not  agreeing  upon  its  terms,  the  Court,  on  the  application 
of  the  prothonotary,  appointed  an  auditor  ^^to  take  testimony, 
and  make  report  as  to  ^e  contents  or  purport  of  said  paper." 

The  auditor  gave  notice  to  the  parties,  took  testimpny  and  re- 
ported as  follows : — 

^^  The  following  I  judge  to  hare  been  the  substance  of  the  agree- 
ment, via. : — 

<^  <  It  is  hereby  agreed  by  the  parties  to  above  suit  by  their  at* 
tomeys,  that  the  omy  question  to  be  considered  in  the  argument 
of  the  above  case  shall  be  whether  a  contractor  or  material-man 
can  file  a  lien  against  a  house  and  lot,  for  the  erection  of  which  he 
had  furnished  work,  labour,  and  materiab,  the  lot  being  held  by  the 

on  a  perpetual  lease,  subject  to  a  ^ound-rent  of  $33  per 

annum,  and  that  said  lien  should  be  good  in  law,  under  the  Acts 
of  Assembly,  giving  contractors  and  material-men  liens.  K  the 
Court  are  of  ike  opinion  that  a  perpetual  lease,  as  above  stated, 
is  subject  to  mechanic's  lien  for  work,  labour,  and  materials  fur- 
nishea  in  the  erection  of  a  building,  then  judgment  for  the  plain- 
tiff for  the  amount  of  his  claim  in  tibe  above  number ;  if  not,  then 
judgment  for  defendants  for  costs ;  each  party  reserving  the  right 
of  a  writ  of  error.' 

^^  All  of  which  is  respectfully  submitted." 

The  above  report  was  filed  on  the  26th  of  April,  1854,  and  6n 
the  26th  of  June  was  '^  confirmed  by  consent." 

^'  Januai^  20th,  1855. — ^After  argument  on  case  stated,  judg- 
ment on  scire  faeioi  for  the  plaintiff,  for  the  sum  set  forth  in  the 
lien,  sum  due  to  be  liquidated  by  prothonotary." 

Error  assimed :  The  Court  erred  in  entering  judgment  for  the 
plaintiff  on  me  case  stated. 

Camahany  for  plaintiff  in  error. — The  case  stated  is  defective  in 
not  stating  the  facts.  The  Court  will  not  give  an  opinion  on  a 
mere  abstract  question  of  law :  9  Barris  417. 

T.  B.  HdmUtony  contri. — ^It  is  not  a  mere  abstract  question, 
but  one  raised  on  the  record,  as  it  stood  before  the  Court  below, 
on  the  single  fact  in  the  case  stated,  and  on  the  lien  itself. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — ^In  this  case  it  appears  that  the  counsel  of  the 
parties  agreed  to  make  a  case  stated,  in  the  nature  of  a  special 
verdict,  which  was  afterwards  lost.     The  Court  appointed  a  com- 
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inissioner  to  take  testhnonj  of  its  oontents,  and  npcln  his  repwl 
gave  judgment. 

The  like  of  this  has  nerer  been  heard  of  beforoi  I  do  not  say 
that  it  is  necessarilj  wrong  because  it  is  new.  But  we  are  at 
opinion  that  it  Tiolstes  principle  aiid  analogy.  A  case  stated  is 
ft  substitute  for  a  rerdiot.  When  it  is  lost  or  destroyed  it  cannot 
answer  the  purpose,  and  if  the  parties  cannot  afree  upon  a  new 
ene,  the  cause  goes  to  a  jury  just  as  if  none  had  ever  been  made. 

In  a  Court  of  common  law  an  issue  in  fact  cannot  be  deter^ 
mined  by  a  commissioner.  If  such  a  tnode  of  inquiry  were  legal, 
it  would  hardly  follow  that  his  report  is  conclusive^  when  he 
ifterely  finds  that  on  a  certain  oecaiion^  the  parties  admitted  the 
fSaets  to  be  in  a  particular  way. 

A  statement  of  the  case  is, 'itself^  not  (kmelioively  binding  on 
the  parties.  Whenever  it  can  be  shown  that  there  n  a  defect  in  it^ 
no  judgment  should  be  oiven.  We  have  often  referred  cases  of 
that  sort  bade  again  to  oe  tried  by  a  jxory^  6veft  after  judgm^it 
below  and  writ  of  error. 

When  the  parties  put  their  ease  oft  pc^r^  it  is  of  the  utihost 
iinportance^  sometimes,  fhat  it  sbould  I^  submitted  fo  die  OouH 
im  the  very  form  and  riiape  which  they  chose  to  give  it.  It  can<^ 
not  be  expected  that  this  ean  be  reproduced  from  thcl  testimony 
of  witnesses  who  have  seen  it  Inohus  or  j^H  befiNre;  It  seemi 
to  us  exceedingly  prebabto  that  the  oomiuBsioBer's  repoH,  in  this 
case,  is  nothing  uke  the  originiJ  paper.  The  counsd  would  hardly 
call  such  a  thing  a  case  stated.  It  Sets  forth  merely  an  abstract 
question  of  law.  Ther6  ia  not  a  faet  mentioned  en  which  we 
could  tell  whether  the  pliuntiff  has  a  claim  or  not; 

Judgment  reversed  and  vmlre  awarded; 


Olatk  &}  Thdw  wrsu^  Wflder. 

A  verdict  for  the  plaintiff  for  a  specified  sum,  subject  to  the  opinion  of  the 
Oeurt,  whether  tke  plaintiffii  upon  the  whole  qase  are  entitled  to  reoover,  does 
iiot  present  socb  a  voini  reserved  as  would  authorize  the  Court  to  enter  a  jude- 
ttient  for  the  defeildants  nOH  obstante  veredicto. 

To  authorize  such  judgsierit  tbe  Ibetb  of  tiie  cas^  farast  h^  Admitted  of  ieeoi4 
or  found  by  the  jury. 

^The  pendeucy  of  a  suit  against  oomtDcm  carriers  for  the  value  of  the  goods 
destroyed  by  fire  in  a  warehouse,  in  ttie  course  of  transmission  to  the  owners^ 
1^  not  a  bar  to  a  recjovety  from  the  Wii^eh6tiBemen  of  the  amount  of  insurano^ 
reoeiyed  by  them  etf,aoeeiM  df  e^d  geods. 

Erbob  to  the  District  Court  Of  AUeoheny  oouHfy. 

The  action  below  was  as9ump8it  by  Wilder  k  Go.  against  Clark 
fr  Thaw*  The  defendant's  warehouse  in  the  citv  of  Pittsbnr j^ 
in  which  goods  of  the  plaintiffs  to  the  amount  of  $4323.23  were 
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deposited^  waft  ooiummed  by  fir«  on  t&e  2dtli  Jtme^  1863.  ih^ 
defendants  had  an  insurance  in  the  Delaware  Mutual  Insurance 
Company  to  the  amount  of  $6000,  and  one  in  die  Western  Insur- 
ance Oompaiiy  i&  the  sum  of  $10,000^  *Ho  protect  the  whole 
interest  of  the  assured  themselyes,  in  any  way  derived  on  said 
property  in  th«  first  instance,  and  any  surpluB  remaining  to  be 
ilpplied  to  cover  properir  in  their  charge  otnerwise  unprotected.'' 
After  deducting  defendant's  own  losses,  there  remained  aboitt 
$10,000  to  h^  a]§pbdd  to  other  parties,  the  pro  rata  share  of  which, 
to  the  plaintiffs,  amounted  to  $1482.  The  defendants,  after  tiie 
institution  of  this  suit,  commenced  an  action  against  ^^  The  Ohio 
and  Pennsylvania  Transportation  Line,"  as  common  carriers,  of 
which  company  the  defendants  are  members,  to  recover  the  value 
of  their  goods,  thus  destroyed. 

The  defendairts  contended  ihat  Wilder  k  Oo.,  bjr  commencing 
Suit  against  the  Transportation  Company,  had  debarred  them- 
selves from  recovering  their  pro  rata  share  of  the  insurance 
money  received  by  the  defendants.  fMI^ 

Under  the  instructions  of  the  Courts  the  jury  retiumed  a  verdict 
as  follows : — 

^'  We  find  for  the  plaintiffs  $1482,  subject  to  the  opinion  of  the 
Court  upon  the  question^  whether  the  plaintiffs  upon  tiie  whole 
case  are  in  law  ^[ititled  to  recover*  And  if  the  Court  should  be  ^t 
the  opinion  that  the  ease  is  with  the  plaintiffs^  then  judgment  to  be 
entered  in  th^  favour  against  the  defendants  for  the  amount  (^ 
the  verdict;  but  if  the  Court  should  be  of  the  opinion  that  the 
law  is  with  the  defendants,  then  judgment  to  be  entered  in  their 
favour  non  obstante  veredicto." 

Judgment  was  rendered  by  the  Court  upon  the  verdict  in  favour 
of  the  plaintiffs  below  for  $1432,  to  which  judgment  the  defend- 
ants below  except  and  assign  for  error, 

1.  That  the  Court  erred  in  rendering  judgment  for  the  plaintifis 
below  upon  the  reserved  point. 

2.  In  not  rendering  judgment  for  the  defendants  below  non 
obstante  veredicto. 

G.  Shaler  ^  Qo.^  tor  plainti£b  in  errolr. 

D.  Beed,  contrdi. 

The  opinion  of  the  Court  was  delitered  bv 

Black,  J. — ^The  only  exception  on  which  we  are  expected  to 
reverse  this  jud|(ment  i%  that  the  Court  bdiow  should  have  given 
judgment  for  defendants  instead  of  the  plaintiffs  on  the  point 
reserved.  When  we  look  at  the  record  we  find  no  point  reserved. 
The  verdict  was  glvefn  eulijeet  to  the  opinion  of  the  Court  on  the 
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^hole  easey  whether  the  plaintifis  were  entitled  to  recover.  It  is 
impossible  fbr  the  human  imagination  to  conceive  of  anything 
more  unlike  a  point. 

But  this  judgment  was  according  to  the  verdict,  and  we  affirm 
it,  because,  after  an  attentive  consideration  of  the  evidence,  we 
find  nothing  in  it  on  which  a  point  could  have  been  reserved  that 
would  have  entitled  the  defendants  to  a  judgment  non  obUante 
veredicto. 

Judgment  affirmed. 


Irwin  versus  Wickersham. 

If  a  point  of  law  be  resenred  on  the  trial  of  a  cause,  the  point  and  the  facts 
upon  which  it  arises  must  be  stated  upon  the  record  in  order  to  authorize  the 
Court  to  enter  judgment  non  obstante  veredicto. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  covenant  brought  to  recover  ground-rent 
alleged  to  be  due  to  plaintiiBT  on  a  lot  in  the  city  of  Pittsburgh. 

On  the  trial  of  the  cause,  defendant's  counsel  submitted  four 
points  in  writing,  requesting  certain  instructions  to  the  jury,  all 
of  which  the  Court  answered  in  the  negative,  and  directed  the 
jury  to  find  for  the  plaintiff,  and  reeerved  the  points.  Neither  the 
points  reserved,  nor  the  facts  upon  which  such  points  were  founded, 
were  stated  upon  the  record. 

The  Court  afterwards  entered  judgment  for  the  defendant  non 
obstante  veredicto. 

This  ruling  of  the  Court  was  assigned  for  error. 

Bigham  and  Leslie^  for  plaintiff  in  error. 

Shinny  contriL 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — ^After  the  evidence  in  this  case  had  been  gone 
through  with  on  both  sides,  the  Court  directed  the  jury  to  find  a 
verdict  in  favour  of  the  plaintiff,  which  was  done  of  course.  After- 
wards a  judgment  was  entered  for  the  defendant,  non  obstante 
veredicto^  upon  points  said  to  be  reserved.  But  how  reserved? 
They  are  not  specified.  Nobodv  can  tell  what  they  are  from  any- 
thing that  appears  on  the  record.  Perhaps  it  was  meant  to  reserve 
the  written  propositions  submitted  by  counsel.  In  the  absence  of 
any  facts  to  apply  them  to,  they  are  mere  abstractions.  The  truth 
of  the  case  is  m  no  way  ascertained.  It  is  not  admitted  by  the 
parties ;  the  jury  did  not  pass  upon  it,  and  the  Court  could  not 
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What  does  it  matter  whether  the  plaintiff  or  defendant  was  right 
on  the  law,  smce  there  is  not  a  fact  found  to  which  it  refers  ?  We 
repeat  again,  that  if  a  point  of  law  is  to  he  reserved,  it  must  be 
done  by  stating  on  the  record  the  facts  on  which  it  arises. 

Judgment  rerersed  and  venire  facias  de  novo  awarded. 


WUson  et  al.  versm  Steamboat  Tuscarora. 

In  erery  case  where  a  general  yerdict  is  given,  subject  to  a  point  reserved, 
the  question  of  law  thus  reserved  must  be  stated,  and  the  fcusts  (m  which  it 
arises  must  be  either  admitted  on  the  record  or  found  by  the  jurj. 

The  Court  cannot  withdraw  the  decision  of  the  facts  mm  the  jury  by  reserv- 
ing as  a  point,  whether  under  all  the  evidence  in  the  cause  uie  plaintilT  is 
entitled  to  recover. 

Error  to  the  District  Court  of  Allegheny  county. 

The  action  against  the  defendants  was  as  common  carriers  to 
recover  damages  for  injury  sustained  by  plaintiff  to  their  goods, 
between  New  Orleans  and  Pittsburgh. 

The  goods  were  shipped  at  New  Orleans  on  board  the  steam- 
boat Concordia,  stipulating  for  reshipment  on  a  good  steamboat. 
The  goods  were  damaged  on  board  the  Concordia  between  New 
Orleans  and  Louisville,  by  perils  not  within  the  exception  con- 
tained in  the  bill  of  lading. 

At  Louisville  the  Concordia  reshipped  the  goods  fsugar  and 
molasses)  on  the  *^  Tuscarora"  steamboat,  the  owners  ot  wnich  are 
defendants  in  this  suit.  On  their  arrival  at  Pittsburgh,  the  plain- 
tifis  at  first  declined  paying  the  freight  until  the  damages  were 
deducted ;  but,  the  defendants  refusing  to  deliver  the  goods  until 
die  whole  amount  of  freight  stipulated  to  be  paid  from  New  Or- 
leans to  Pittsburgh  was  paid,  the  plaintiffs  paid  the  same  under 
protest.  No  other  bill  of  lading  than  that  of  the  "  Concordia," 
was  ever  delivered  to  the  plaintiffs.  Considerable  testimony  waa 
given  on  both  sides,  but  the  foregoing  statement  of  facts  will 
sufficiently  illustrate  the  point  decided  by  this  Court. 

The  jurv  at  the  trial,  under  the  instruction  of  the  Court,  found 
a  verdict  for  the  plaintiffs  for  $1245.63,  subject  to  the  opinion  of 
the  Court  upon  the  point  reserved,  ^'  Whether,  under  tne  whole 
evidence  in  tilie  cause,  the  plaintiffs  were  entitled  to  recover  from 
the  owners  of  the  steamboat  Tuscarora." 

On  a  subsequent  dav  the  Court  entered  judgment  for  defend- 
ants non  obstante  veredicto. 

To  this,  error  was  assigned. 

Ritchie^  for  plaintiff  in  error. 
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Xhe  opinion  of  the  Coort  waf  delivered  by 

Black,  J. — This  was  an  issue  of  fact.  \  jury  wa?  called  to 
try  it,  and  each  party  produced  irhatever  evidence  he  had  to  sus- 
tain the  issue  on  his  part.  But  the  jury,  to  whom  this  evidence 
on  both  sides  was  given,  were  discharged  by  the  Court  without 
giving  a  verdict,  or  even  hinting  an  opinion  on  any  part  of  it,  ex- 
cept the  amount  of  the  plaintiffs'  loss.  The  Court  reserved  the 
question,  whel^^  the  plaintiff,  on  »U  the  evidexKie^  was  j^«Ltided  to 
recover,  and  afterwards  gave  judgment  for  the  46f*si^<l&i^^  ^^^^ 
^bitante  veredieto. 

It  is  not  possible  for  us  to  sustain  suqh  a  mode  of  proceeding  as 
this.  We  have  said  this,  or  somethiog  like  it,  so  oft^n,  that  it  is 
scarcely  necessary  to  repeat  it  here.  In  a  emixa^n  law  action, 
every  disputed  fact  must  be  determined  by  a  jury^  and  not  bv  the 
judge  who  presides  at  the  trial.  Tl^  ^  &i^  inflexible  rule  of  law, 
which  we  cannot  change  until  we  can  overthrow  the  constitution. 

It  is  in  YB.u^  to  say  that  the  &cts  of  this  case  are  not  disputed. 
The  pleadings  put  them  in  dispute. 

Equally  useless  is  it  to  argue  that  they  may  be  «a«t7y  determined 
from  the  papers  and  oral  evidence.  That  is  no  reason  why  they 
should  not  be  determi^ed  by  the  proper  tribunal.  It  would  be 
better  reasoning  to  say  that  the  facts  i^ere  very  ^i^cuit  to  com- 
prehend, and  ^erefore  should  be  referred  to  a  person  better 
trained,  and  more  accustomed  to  such  work,  than  jurors  usually 
are.  Among  the  children  of  Israel  it  was  the  hard  causes  that 
were  brought  to  Mose^,  i^nd  not  those  w;hicti  were  plain. 

If  the  &cts  of  this  case  were  not  in  dispute,  tiie  parties  mig]\t 
have  agreed  upon  them,  |ind  put  their  admission  in  writii^  on  the 
record ;  or  the  defendaixt  might  have  demurred  to  the  plaintiff's 
evidence,  insteful  of  meeting  it  wij;h  counter  evidence  q*  his  own. 
In  either  of  the^  wa^rs,  we  would  hi^ve  h^  something  before  us 
fixed,  clear,  t^d  cert^kin  to  go  by.  But,  when  the  whole  subject  w 
JljiAnded  ovcir  to  the  Court  with  nothing  decided,  it  i|s  pi  the  same 
condition  it  was  iif  before  the  jury  were  calle4. 

We  review  h^r^  noth^n^  but  wb[at  appears  on  tl\e  record.  This 
xecord  is  a  p^ai^  Evicfence  cap  be  put  on  t)ie  report  only  by  a 
bill  of  exceptions  ta)cen  do^ring  the  trial.  A  bill  of  exceptions  to 
tiie  judgment  p^  the  Court  on  a  verdict,  cannot  put  on  the  record 
anything,  except  what  is  ptated  in  a  reserved  poip^. 

The  jury  found  a  jingle  fact^  and  on  that  ^ave  a  verdict  for  the 
plaintiff.  The  Court  fbund  other  facts,  ^d  there\ipo|i  disregarded 
the  conclusion  of  the  jury,  and  gave  judgment  for  the  defendant. 
Neitiier  we  nor  the  judge  who  tried  the  cause  below,  have  ^y 
authority  whatever  to  do  such  things. 

If  a  Court  can  reserve  all  the  evidence  in  &  cpse,  f  nd  ca^l  it  a 
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point,  then  there  is  no  nse  for  juries,  and  very  little  use  for  jad^ef 
of  the  Common  I^as.  The  jar<Nrs  may  leave  the  evidence  to  %e 
Court,  and  the  Court  ean  hand  it  over  to  us  without  more  trouble 
than  it  costs  to  pronounce  a  judgment  pro  forma^  for  one  party 
or  the  other^  But  our  responsibiUties  must  be  squarely  met,  Bince 
there  is  no  tribunal  beyond  us  on  whom  we  can  shoulder  them  ofl 
We  must  try  the  eause,  ascertain  the  facts^  and  decide  the  law  on 
all  the  evidence,  just  as  if  it  had  never  been  heard  elsewhere.  If 
we  must  come  to  this,  let  us  heur  the  witoess^  or  at  least  have 
their  testimony  in  the  shape  of  depositions.  We  can  only  rely  on 
liasty  notes,  taken  during  a  trial  and  reported  to  us  without  even 
the  attestation  of  a  bill  of  exceptions. 

But  it  is  unnecessary  to  discuss  so  plain  a  matter.  We  can 
easily  understand  how  me  practice  crept  into  the  IMstrict  Court 
of  Allegheny.  Conscious  as  we  were,  from  the  first,  of  its  mischief 
and  its  irregularity,  we  have  ourselves  been  half  tempted  by  ^ 
importunities  of  counsel  to  tolerate  it.  No  man  in  the  Common^ 
wealth  will  see  more  clearly  the  dangers  it  may  bring  upon  our 
jurisprudence;  no  one  will  ^nard  the  administration  of  justice 
nrom  such  errors  with  m<Mre  ^n^iknce ;  no  one  will  be  less  likely 
to  usurp  a  power  not  pertaimng  to  his  office,  or  more  likely  to 
discharge  with  fidelity  those  duties  which  do  belong  to  it,  than  the 
learned  judge  who  tried  this  cause  below,  whenever  the  subject  is 
brought  to  ms  attention.  And  we  think  it  extremely  improbable 
that  the  coimsel  will  ever  again  ask  such  a  strange  and  unusual 
indulgence  from  luiv  Court. 

In  every  case  where  a  general  verdict  is  given,  subject  to  a 
point  reserved,  the  question  of  law  thus  reserved  must  be  stated, 
and  the  foots  on  which  it  arises  must  be  either  admitted  on  the 
record  or  found  by  the  jury. 

Judgment  reversed  and  venire  facia%  de  novo  awarded. 


Magaw  verstis  Garrett  et  cU. 

A  mortgaj^  other  than  one  ffiTen  to  seoore  the  purohaseinoney  of  the  mort- 
ng&d  prenuaesr  recorded  on  the  same  day  thai  a  judgment  is  entered  againpt 
Se  mortgagor,  is  not "  prior  to  all  other  liens  on  the  same  property/'  and  ^ 
divested  Dy  a  sale  of  the  premises  under  proceedings  upon  a  subsequent 
JBd^KmejQt. 

Where  the  record  shows  a  jadoment  equal  in  point  of  time  with  the  mort- 
gage, to  be  a  Bobsbting  lien  at  we  time  of  the  sheriflPf  sf^e^  and  there  is  pf) 
proof  of  notice  of  its  entire  payicnent  to  the  pjorohaser,  he  will  take  the  poe- 
—-'—[  divested  of  the  lien  of  the  morieage. 


Error  to  the  Common  Pleas  of  Merger  eom^. 
This  was  a  $eire  ftteiai  upon  a  mortgage  by  William  A.  V.  Ma- 
gaw against  John  P.  Garrett  and  J.  R.  Mills,  with  notice  to  Jo^ 
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J.  Spearman  and  Beigamin  Spearman,  terre  tenants.  The  fiioti 
of  the  case,  and  the  points  aruiin^  on  the  record,  are  folly  stated 
in  the  opinion  of  his  Honour  Justice  Knox. 

Stephenson  and  Ghiffith^  for  plaintiff  in  error,  cited  Act  of  6th 
AprU,  1830,  Purd.  Dig.  231.  The  learned  judge  decided  that 
the  jud^ent  of  Pearson  beine  open  on  the  docket,  it  continued 
a  lien  within  the  intendment  of  the  Act.  A  legacy  is  not  on  the 
docket  at  all,  luid  yet  is  a  lien :  9  TT.  ^  Ser.  103.  A  judgment 
entered  for  die  same  debt  would  not  divest  the  Hen  of  the  mort- 
j& :  Purd.  pig.  232,  pL  91 ;  1  Wh.  Dig.  1021,  pi.  830.  Faber 
imself,  who  is  the  purchaser  and  defends  here,  procured  a  fund 
to  be  placed  in  Judge  Pearson's  hands  to  satisfy  his  judgment ; 
that  was  a  virtual  extinguishment  of  that  lien.  Faber  was  the 
actor  in  the  case,  and  hM  full  notice  of  all  the  facts.  The  mort- 
gage was  not  given  to  secure  the  creditors,  but  Magaw  himself. 
The  debt  of  Faber,  under  which  it  was  sold,  was  no  part  of  the 
mortgage  debt.  The  intention  of  the  parties  must  control,  and 
here  the  intention  is  plain — ^a  security  to  Magaw,  and  not  to  the 
creditors  of  J.  P.  (wrett  k  Go.  If  the  amount  of  these  debts 
had  been  paid  to  Magaw,  the  mortgage  would  have  been  satisfied ; 
or  he  could  have  released  without  tne  consent  of  the  creditors. 

Stewart  and  HoUteinj  contr^ — The  Act  of  1830  was  an  inno- 
vation upon  the  law  as  it  then  stood.  The  policy  of  the  law  is  to 
disencumber  estates:  10  Harris  317.  The  records  are  held  to 
contain  unerring  information  as  to  liens:  10  Harris  123,  359. 
The  criterion  is  the  lien  docket :  7  TT.  ^  Ser.  200 ;  3  Harris  177; 
8  TT.  4*  Ser.  233.  That  it  is  not  only  necessary  to  p^,  but  to 
have  the  satisfaction  entered,  is  clearly  sustained  by  10  jSarr  472. 

The  purpose  of  the  mortgage  was  twofold :  to  pay  the  creditors, 
and  secure  Ma^w.  A  payment  to  the  creditors,  against  Magaw's 
consent,  would  nave  discharged  the  mortgage.  The  mortgage  was 
not  part  of  the  purchase-money  of  Ma^w's  interest  sold  to  mills, 
as  is  shown  by  him  taking  a  separate  judgment  for  that. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — This  was  a  scire  facias  on  a  mortga^,  and  the  only 
question  presented  by  the  case  is.  Whether  the  hen  of  the  mort- 
gage was  divested  by  a  sheriff's  sale  upon  a  judgment  ? 

The  facts  were  these : — Ghurrett  and  Magaw  owned  the  land  in 
dispute,  as  tenants  in  common.  On  the  8th  of  March,  1848, 
Magaw  sold  his  interest  in  the  land  to  Mills  for  the  sum  of  $1000, 
for  which  a  judgment-bond  was  given  by  Mills  to  Magaw,  and 
entered  in  the  Common  Pleas  upon  the  same  day  that  the  deed 
was  delivered*  Garrett  and  Ma^w  had  erected  a  nimace  upon  the 
property,  and  carried  it  on  under  the  name  of  J.  P.  Grarrett'&  Go. 
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At  the  time  of  the  sale  of  the  real  estate  by  Magaw  to  Mills,  the 
latter  agreed  to  take  the  place  of  the  former  in  the  firm  of  J.  P. 
Garrett  &;  Co.,  and  to  keep  Magaw  harmless  from  the  firm  debts. 
In  accordance  with  this  agreement,  Mills  and  Gbrrett  executed 
and  delivered  to  Maraw  the  mortgage  in  suit  in  the  penal  smn  of 
$20,000,  conditioned  to  pay  to  l£e  creditors  of  J.  r.  (Jarrett  k 
Co.  all  the  debts  then  owing,  and  to  keep  Magaw,  the  mortgagee, 
harmless  from  said  debts.  This  mortgage  was  recorded  on  the  8th 
of  March,  1848,  and  on  the  same  day  a  judgment  for  $1000,  real 
debt,  was  entered  in  favour  of  John  J.  "Pearson  v.  J.  P.  Garrett. 
Subsequently,  Mills  conveyed  his  interest  in  the  mortgaged  pre* 
mises  to  Garrett.  Thus  the  fee  in  the  entire  estate  was  in  Garrett, 
encumbered  by  the  judgment  from  Garrett  to  Pearson,  also  the  one 
of  Magaw  against  Mills,  and  the  mortgage  Garrett  and  Mills  to 
Magaw. 

Ainonffst  the  debts  of  J.  P.  Gbrrett  &;  Co.,  which  Garrett  and 
Mills  had  agreed  to  pay,  and  which  formed  part  of  the  considera- 
tion of  the  mortgage,  was  one  in  favour  of  E.  &  F.  Faber,  upon 
which  judgment  was  recovered  in  the  Common  Pleas  of  Mercer 
county,  on  the  28th  day  of  May,  1849,  for  the  sum  of  $1483.94. 
Proceedings  were  had  on  this  judgment,  by  which,  in  April,  1860, 
other  real  estate  of  J.  P.  Garrett  was  sold  for  the  sum  of  ?1100, 
and  purchased  by  Judge  Pearson,  to  whose  judgment  it  seems  the 
purchase-money  was  applicable,  although  no  formal  application  of 
it  was  made  to  this  judgment,  or  any  other.  After  the  sale  of 
Garrett's  individual  real  estate,  the  mortgaged  premises  were  sold 
by  the  Faber  Judgment,  and  purchased  by  the  plaintifb  in  that 
judgment.     The  terre  tenants  defend  under  this  sale  lo  Faber. 

Upon  the  trial  it  was  alleged  by  the  defendants  that  the  lien  of 
the  mortgage  was  lost,  1st.  Because,  at  the  time  of  the  sheriff's 
sale,  the  mortgage  was  not  "  prior  to  all  other  liens,  except  other 
mortgages,  ground-rents,  and  the  purchase-money  due  the  Common- 
wealth,' and  that  therefore  the  Act  of  April,  1830,  did  not  pre- 
vent the  sale  from  discharging  the  lien  of  the  mortgage ;  2d.  That, 
as  the  Faber  judgment  was  one  of  the  debts  against  J.  P.  Garrett 
&  Co.,  for  the  payment  of  which  the  mortgage  was  given  to  secure, 
a  sale  upon  an  execution  issued  upon  iSiat  judgment  would  dis- 
charge the  lien  of  the  mortgage,  whether  it  was  or  not  prior  to 
other  liens. 

The  allegation  of  the  plaintiff  is,  that  the  mortgage  was  given 
for  the  purchase-money  of  the  real  estate,  and  that  therefore  it 
was  prior  in  lien  to  the  judgments  entered  upon  the  same  day; 
and  that,  even  if  this  is  not  so,  the  judgment  of  Pearson  v.  Gar- 
rett was  paid  before  the  sale,  which  left  the  lien  of  the  mortgage 
good  against  the  one-half  of  the  estate.  It  is  also  contended  by 
iie  plaintiff  that  the  Faber  judgment  was  not  connected  with  the 
mortgage  in  such  a  manner  as  to  make  a  sale  upon  the  one  divest . 
Vol.  I.— 41 
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the  lien  of  the  other.  The  Court  of  Common  Pleas  mled  the  case 
in  favomr  of  the  defendants.  Nine  errors  are  assi^ed  to  Ae 
diarge,  bat  it  is  unnecessary  to  examine  them  in  detail,  as  seTeral 
of  the  assignments  present  substantially  die  same  question.  Had 
the  mortgage  been  giren  for  die  purchase-money  of  the  real  estate^ 
,it  would  have  been  preferred  in  its  lien  to  the  judgmeftis,  as  it  was 
recorded  within  60  days  of  the  purchase.  But  there  is  no  en- 
denoe  upon  this  record  to  show  that  the  mortgage  was  for  purchase- 
money*  In  the  plaintiff's  statement  of  the  case,  he  avers  thai 
the  mcHrtffage  formed  part  of  the  consideration  for  the  sale  of  the 
realty.  This  is  denied  by  the  counter-statement ;  and  upon  look« 
ing  at  the  deed,  whidi  is  printed  only  in  the  paper-book  of  the 
d^endant  in  ^rror,  we  find  the  consideration  there  stated  to  be 
91000,  and  for  this  a  jndgment^bond  was  given  by  Mills  to  Magaw^ 
as  before  mentioned.  There  does  not  appear  to  have  been  any 
evidence  given  upon  the  trial  tending  to  establish  the  plaintiff  s 
allegation  that  the  mortgage  was  for  purohase^money,  and  conse- 
quently we  cannot  say  that  the  Court  erred  in  answering  his  first 
point  in  the  negatiye.  Treating,  then,  the  mortgage  as  upon  an 
equality  of  lien  with  the  judgments,  it  is  clear  that,  as  to  the  one 
undiyided  hal^  the  sale  divested  its  lien,  for  it  is  not  pretended 
that  the  judgment  of  Magaw  v.  Mills  was  paid  at  the  time  of  the 
sale. 

How  stands  the  case  as  to  the  Pearson  judgment  ?  The  record 
showed  this  to  be  a  subsisting  lien,  neither  paid  nor  satisfied.  It 
is  said  that  the  money  made  upon  the  sale  of  Ghurrett's  individuiJ 
real  estate,  together  with  the  payments  of  interest  which  he  had 
made,  was  «imcient  to  extinguish  this  judgment.  But  had  the 
purchaser  of  the  mortgaged  premises  notice  of  its  payment  ?  He 
knew  that  a  fund  had  been  raised  by  the  prior  sale  of  Garrett's 
property  which  was  in  the  custody  of  the  law ;  but,  even  if  appro- 
priated to  the  Pearson  judgment,  it  was  insufficient  to  satisfy  it,  and 
the  legal  effect  of  the  sale  upon  the  mortgage  was  the  same  if  any 
portion  of  the  judgment  was  ui^Mud.  That  a  purchaser  at  sheriff^ 
sale  is  protected  b^  the  recording  act  was  decided  in  Pennsylvuiia 
as  early  as  1809,  in  the  case  Hiester  v.  Fortner,  2  Bnrneg  46,  and 
reaffirmed  as  late  as  185S,  in  Stewart  t.  Freeman,  10  Btirri$  ISO. 
The  record,  in  the  absence  of  any  notice  to  the  contnury,  is  for 
him  a  safe  guide,  and  he  cannot  be  affected  by  evidence  outside 
of  the  reoord,  of  which  he  had  no  notice.  One  about  to  purchase 
real  estate  at  public  er  psiwte  «aie  is  not  bav&d  to  make  ftffther 
inquiry  as  ta  the  existeaoe  of  enoumbtaaees  than  what  he  may 
leun  firom  tiie  puUio  rsoordsi  A  seeMi  lien  will  not  be  ^enforced 
against  tbe  evtaike  m  the  hands  ef  tkima  fide  pwebas^  withoeft 
notioe,  aiKl  by  padty  «f  reasoniagy  paymento  ef  which  he  had  no^ 
notice  by  record  or  otherwiae,  m^  not  to  be  used  to  prevent  a 
sberiff 's  sale  from  divestiBg  tbe  1^  of  a  nmrtgage. 
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Afl  Ae  reecH^d  showed  the  Peaveon  judgmetti,  «b  thd  tivte  oC  tW 
Aeriff 's  (euday  to  be  an  eidattng  li^n,  equal  ia  poiirti  of  tone  with: 
the  mortage,  and  as  there  was  no  eyideneeteaitiag  to  ptorre  mtioe 
oi  its  entire  pajnuenl  to  the  puvehaatrs^  the  Oeort  S  Oommon  Pleas 
properly  held  that  the  estate  sold  passed  indo  tha  hands  oC  thft 
sheriff's  yendees  cUsehiuijed  from  the  mortme  liaa. 

There  is  some^difforeno^  of  opiiiioii  im  this  Uo«rt  aa  to  the  othes 
cnestioi^  ami  as  thaease  ia  fvJij  dispoaed  of  by  the  points;  aloead|t 
disoiased,  it  is  Brntaoessary  to  add  anything  farther^ 

•hidgBiaiil  affinaed* 


Graham  verms  Smith. 

Jm  tha  Afl*sr0DliBg  aasw  eoqai^»  i^wa»fffQvid»4th<fei»  ihtritb^  tsles  el^ 
laad4  pitiuUe  th«rs>  mado  in  tba  ol4  mmty,  tba  dp^  pl^d  )b#  fiotsriBd  ii^ 
^e  docket  of  the  Court  of  Coquqqu  FlQaa  of  t^^e  i^eivr  oounty  within  thirty 
days  alter  aoknowledgment ;  the  object  of  thi^  provision  was  to  flnve  notice  to 
pmhasen,  an4  nenet  but  hond'JMi  pweiiaseve  before  seek  enti7  of  the  dee4 
oeiild  taki  admatagaofan  omissien  to  tnve  it  m  resorded  wHhia  tlHytgr  daja^ 

Where  the  defendant  purohasef^  aft^  th/^  pl^in^fl'f  titl»  Wffa  regi|larlf 
r^oord^^  erida^QQ  A^t  h^  wi^  a  fv^nob^g^  fbt.  valu^  ^^  rigbtij  rejected  as 
irrelevant. 

If  a  deed  is  imataAed  on  th»^  greand  of  Mnr  a  vrfiBilsrj  oettveyaaosi^ 
aiade  k>  hiadAr*  drnj^  and  dairaud  casditovs^  and  tKoaa  an*  anj  fiiptraod  tm 
emamltmm  in  «videaM  frott  wbleh  t|ia  Jnvy  oAfld  dnw  euAh  aA  iiifera|»c% 
t}i^  are  the  proper  tribiuW  to  p^S9  ^WU  tEe  cl^aracter  of  the  coQveyaoce. 

Nor  is  it  errot  in  such  case  for  the  Judge  below  to  express  an  opinion  upon 
the  £Mt8»  if  it  be  not  given  in  the  form  of  a  binding  diieolion  ta  tke  jury. 

S^9M  ta  tha^Oamaaii'Plaaa  ^  Mk4(mnish 

Tha  €4aata0oati  ia  tUa  t$m  waa  kton$^  I^  Josiah  W*  Bmidi 
^;ai98^  Janes  Qn^tam^  ta  reaaiwr  Ihe  poeseasion  of  100  aeres  of 
land,  sjitaata  ia  Js{|f  tawn^dpi  haingi  patt  of  ^wat  No^  ^3r    3^a 

?laintiff  claimed  title  under  a  judpnent  eataved  ia  the  Coart  of 
/ommon  Pleas  of  Clearfield  oamty^  oat,  the  IsA  JiMia,  ISdl, 
against  Ensebius  Kincade,  and  which  was  regularly  reyived,  eze- 
^Qlicsi  ifBsml,  tba  Jamii^' dispute  l^^ad  as  hia  pfopevty,  <^n- 
danPftad  and  foU  by  tba#)mtff  of  Claatfi^d  oowi^^  o^  a  writ  of 
ffmddtmi  mpmm  0^  ^  4A  Bapteiebar^  1848^  to  plautoJ^  ai4 
a  deed  dahr  aabuHaWde^d  qb  tlia  ad  ^y^  184%  im  tha  Oomia^n 
?Jieaa  ^  (Haarfiotd  aav^^  Upon  thia  deed  thaaa  was  a^artificalat 
of  thaproAaa^taryafBlfcaoapa^rtitf^thaaifl^ 
on  the  docket  of  tliat  com^  q»  iha  10th  Magr^  1^>  ia  acpard* 
anoe  with  the  provision  in  tiie  1st  section  of  the  Act  of  the  27th 
April,  1844,  being  a  supplement  to.-lhi  Aat  nftwtimTSIk  aaandty. 
On  the  trial,  the  defendant's*  counsel  objected  to  the  admission 
of  this  deed  in  evidence,  becausa  it  had  aat  heum  airteaed  io  Slk 
county  within  thirty  days  after  the  acknowledgment  in  Clearfield, 
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and  offered  the  prothonotar^  to  profo  that  fact.  This  was  rejected 
by  the  Court,  the  deed  adnutted,  and  defendant's  coonsel  excepted 
to  the  ruling  of  the  Court. 

The  title  to  the  land  was  admitted  to  hare  been  in  Eusebius 
Eincade  on  the  17th  September,  1840. 

The  defendant  claimed  title  as  follows :  Deed  from  Eusebius 
Kincade  to  Zophar  D.  Pasco,  dated  the  17th  September,  1840. 
Aoknowledffed  22d  of  same  month,  and  recorded  in  Clearfield 
countj,  26m  February,  1841.  And  also  recorded  in  Elk  county 
after  its  erection,  on  the  8th  July,  1844.  The  consideration 
expressed  in  the  deed  was  $1000.  On  the  2d  of  May,  1851, 
Zophar  D.  Pasco  conveyed  the  land  to  Charles  R.  Early,  for  the 
consideration  of  $500.  And,  on  the  same  day.  Early  and  wife 
conveyed  to  the  defendant. 

The  plaintiff  alleged  that  the  sale  made  by  Eincade  to  Pasco, 
who  was  his  father-in-law,  was  fraudulent  and  void,  and  showed 
the  indebtedness  of  Kincade ;  and  that,  after  the  sale,  he  con- 
tinued in  possession  of  it,  taking  the  profits  and  exercising  acts 
of  ownership  over  it,  as  he  had  done  before ;  uid  that  Fasoo 
appeared  to  be  a  poor  man,  and  whose  <mlv  ostensible  business 
was  teaching  school  and  preaching  occasionally. 

The  defendant  showed  a  lease  from  Pasco  to  Eincade,  and  that 
some  money  passed  at  the  acknowledgment  of  the  deed ;  the  wit- 
ness could  not  speak  of  the  amount.  He  also  offered  to  show  a 
mortgage  given  by  him  to  Early  on  the  2d  M|ty,  1851,  for  $450, 
to  show  the  consideration  he  had  paid  for  the  land.  This  offisr 
was  rejected  as  irrelevant. 

The  Court  below  (Whitb,  P.  J.)  submitted  the  question  of, 
whether  the  deed  from  Eincade  to  Pasco  was  fraudulent  imd  void, 
and  made  to  hinder  and  delay  the  creditors  of  the  former  or  not, 
with  an  intimation  of  the  opmion  of  the  judge  that  the  facts,  if 
believed,  were  against  the  validity  of  the  deed.  The  counsel  of 
tiie  defendant  excited. 

The  jury  found  for  the  plaintiff. 

Errors  were  assigned :  1st,  To  the  admission  of  the  sheriff's 
deed.  2d,  To  the  rejection  of  the  mortgage.  8d,  To  tiie  refusal 
of  the  Court  to  instruct  that  there  was  no  evidence  that  the  deed 
from  Eincade  to  Pasco  was  fraudulent.  4.  To  the  instruction  that 
the  absence  of  proof  of  payment  or  ability  to  pay,  and  evidence 
of  apparent  destituticm,  ought  to  be  regarded  as  prima  facie  proof 
that  the  consideration  had  not  been  paid. 

Luea$f  for  plaintiff  in  error. 

Johnetanj  for  defendant  in  error. 


I 
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The  opinion  of  the  Court  was  deliyered  by 
Knox,  J. — ^We  will  dispose  of  these  errors  in  the  order  in  which 
they  are  assigned. 

1.  The  proviso  to  the  Act  of  Assembly  of  27th  April,  1844, 
reqnires  ^^  that,  in  case  of  sale  of  real  estate  by  the  sheriff  or 
ooroner  of  the  county  of  Clearfield,  which  is  sitoate  in  the  county 
of  Elk,  the  deeds  made  by  the  said  sheriff  or  coroner,  after  they 
are  duly  entered  of  record  on  the  docket  of  the  Court  of  Common 
Pleas  of  the  county  of  Clearfield,  shall,  in  like  manner,  be  en- 
tered of  record  on  the  docket  of  the  Court  of  Common  Pleas  of 
the  county  of  Elk,  within  thirty  days."  The  deed  offered  by  the 
plaintiff  below  contained,  on  its  back,  the  certificate  of  the  pro- 
thonotary,  that  it  had  been  duly  entered  in  the  Common  Pleas  of 
Elk  county  on  the  19th  of  May,  1849,  which  was  sixteen  days 
after  its  acknowledgment  in  Cleiurfield  county.  This  corresponded 
with  the  entry  in  the  appearance  docket  of  the  Common  Pleas  of 
Elk  county.  When  the  deed  was  offered  in  evidence,  it  was 
offered  to  be  proved  by  the  defendant  below  and  plaintiff  in 
error,  by  the  prothonotary  of  Elk  county,  that  the  entry  on  the 
appearance  docket  was  not  made  on  the  19th  May,  1849,  and  not 
until  thirty  days  had  expired,  aftor  the  acknowledgment  of  the 
deed  in  Clearfield  county. 

To  the  rejection  of-  this  proposed  testimony  the  1st  error  is  as- 
si^ed. 

We  think  it  very  clear  that  the  Court  below  was  right  in  reject- 
ing this  evidence,  alike,  because  it  was  incompetent  to  contradict 
the  record  by  parol;  and  because,  if  received,  it  would  not 
have  authorized  the  rejection  of  the  sheriff's  deed.  The  object 
of  requiring  the  deed  to  be  recorded  in  the  county  of  Elk  was  to 
give  notice  of  the  sale,  and  none  but  bona  fide  purchasers  could 
raise  this  question  of  notice.  As  it  was  not  pretended  but  that 
the  deed  had  been  entered  of  record  lon^  before  the  plaintiff  in 
error  purchased,  it  was  wholly  immaterial  whether  it  had  been  so 
entered  within  thirty  days  after  its  acknowledgment  in  Clearfield 
county  or  not.  It  is  a  mistake  to  suppose  that  the  sheriff's  deed 
would  pass  no  title,  unless  it  was  entered  of  record  within  the 
tlurty  days  mentioned  in  the  Act. 

2.  The  second  assignment  of  error  is  based  upon  the  rejection 
of  a  mortgage  given  by  the  defendant  (Oraham)  to  his  vendor 
Earl^.  1%e  bill  of  exception  states  that  it  was  offered  to  show  a 
consideration,  paid  by  Graham  to  Early,  for  the  conveyance  of 
the  land  in  question.  It  was  objected  to  by  the  plaintiff^  upon  the 
ground  that  the  consideration  of  the  deed,  from  Early  to  Graham, 
was  not  impeached. 

We  can  see  no  injury  that  the  plaintiff  in  error  has  sustained 
Dy  the  rejection  of  this  mortgage.  It  is  argued  here  that  it  had 
some  bearing  upon  the  question  of  notice,  but  how,  or  in  what 
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way,  it  oonld  affect  HA  (fxmiMitk^  ir«'MB  at  ^  kis  to  jm-^Mre.  No 
9ttch  qveStioti  imd  wbtrntted  to  llie  jiiry^«iid  tbire  iib  ao  com- 
plaint that  the  learned  judge,  before  whom  the  Miue  was  tri«d^ 
erred  in  M(fkg  to  tile  jury  titat  tbe  dtfendaHs  had  record  notice 
of  thejpkisi^'6  title  Mfore  they  m  either  of  tfaea  ptmshased. 

8.  The  plakitiff  ki  error  coMplaiai^  beeaoie  the  Govt  left  it 
to  the  jory  to  ^detemiM  wheth^  tke  «ott««yanoe  item  Enoado 
to  Pasco  was  ftitMcdiilent  ot  odierwise,  ABemg  that  Ikn^e  was  no 
etideDce  of  fi^and.  We  are  not  aatMed  that  tfasro  wMatty  error 
committed  m  permitting  die  jury  to  pass  upon  the  diaraoter  of 
the  conveyMM^  It  Mpears  to  is  that  there  4MS  evidenoe  tend-^ 
ing  to  pro^  Ukat  the  deed  was  «  Yolontfloy  one,  and  that  it  was 
made  with  the  intention  of  hkiiievingy  MMfmg^  aNd  cUfntmiii^ 
eredit&r$.  Upon  a  carefol  eacaioiiiatioQ  of  the  ohai^  we  are  of 
opii^on  that  it  was  not  only  oorreet  in  4t  legal  yiew^  tat  that  it  was 
well  oakaliMed  to  aid  the  jury  in  oomi&g  to  a  light  wnolasion  as 
to  taiatters  of  (ket. 

4.  Wo  Obnld  not  rererse  upon  the  fbnrth  lasiguient^  eren  if 
the  remark  of  the  judge  was  not  well  founded  in  ivason^  for  it 
^was  oiify  an  expression  of  opinion  as  to  the  weight  of  certain  efi-^ 
dence,  i^fiotaUndingdu^ction;  but  it  is  proper  to  add  that  we 
coincide  with  the  Oourt  below,  '^  that,  in  tfae  abaenee  Of  proof 
goin^  te  Aow  that  he  (Pasco)  had  piH^erty  or  money,  eridence 
of  his  destitution,  and  apparent  want  of  means  to  pay  so  large  a 
sum,  ought  to  botegarded  as  prinrnfcme  proof,  that  thesud  st^;ed 
in  the  deed  as  4he  consideration,  was  not  paid,  aod  that  he  had 
not  the  mfeaaa  to{)ay  it^" 

Juc^iMut  afirmedU 


!!llK)mdeU  ver&na  J\loni60ii. 


[nrm! 

Sach  deed  is  equally  void  though  -iMrJittillwlid  StA  fhtAcm^  ebaadtiiefl 
her. 

The  Act  of  11th  .^jfuril,  1B48,  oonfeie  no .  power  tipon  aj^eoie  ^overi  to  make 
a  valicl  oonveyanoe  of  her  real  estate,  anless  her^husbimd  jolM  In  die  dcjed. 

BnndlR  to  'fhe  OotemeYi  Pteas  of  ftiiy^lfc  tmmiy. 

This  waH)  Mi  -ejectment  for  a  home  a/nd  lotof  gMttnd^iA  Union- 
town,  b(>6tight  by  '!Noi3i  Morrtoon  >aMd  Attn  Ids  wife  imjiiurt;  Wfl- 
liam  Thomdell,  Jr.,  and  others,  in  which  a  veHUcft  «M  judgment 
were  rendered  for  the  plaintiff.  The  fkcts  of  'tfie  oaso,  %m  the 
questions  of  law  arising  d^u  the  record,  «re  foUy  and  «l#arfy 
stated  in  the  t^inion  of  the  Cottrt. 
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Swing  and  Kainey  for  plaintiff  in  error. 

J.  B.  Miller,  oontriL 

The  opiitton  of  the  Court  was  deliyered  bj 

E^ox,  J.-^A  brief  statement  of  the  facts  of  this  ease  is  neoes- 
aarj  to  a  proper  understanding  of  th^  legtd  questions  raised  bj 
the  assiffninettts  of  error. 

Ann  Monriflon  (formerl;^  Ann  Springe^  the  plaintifi^  intermar- 
ried with  Noah  Morrison  in  the  year  ISSO,  ana  resided  with  him 
at  Uniontown,  in  this  state,  until  the  year  1884  or  1886,  when 
Noah,  the  husband,  went  to  Wisconsin,  leaving  his  wife  and 
ohildrmi  at  Unicmtown.  The  husband  remained  in  Wisconsin 
until  his  death,  which  oeourred  in  1852. 

In  March,  1847,  under  proceedings  in  partition,  the  Orphans' 
Court  of  Fayette  conn^  allotted  to  Ann  Morrison  the  land  in 
dispute,  which  was  of  the  estate  of  her  deceased  fikther,  Noah 
Springer.  On  the  16th  February,  1848,  Ann  Miurrison  by  deed 
conveyed  die  property  to  Samuel  Bryan,  in  ecmsideration  of  the 
sum  of  31600,  and  for  which  Bryan  gave  his  bond,  which  remains 
unpaid^  except  a  small  part  of  the  accrued  int^eet.  Soon  after 
Bryan  purclAsed,  he  took  possesmon  and  made  improvements  to 
Oe  value  of  $4000  or  $6000.  On  the  4th  of  December,  1851, 
the  lot  of  land  in  controversy  was  sold  by  the  sheriff  of  Fayette 
coilnty  as  At  property  of  Samuel  Br^n,  and  purchased  by  the 
phuntiffis  in  error,  Eleaaar  Bobinson  and  William  Thomdell,  Jr. 

In  April,  1862,  this  action  of  ejectment  was  broujjht  in  the 
name  of  N<oah  Morrison  and  Ann  his  wifo  against  Bobinson  and 
ThorndelL  In  September^  1862,  Noah  Morrison  died,  and  the 
«s6e  was  tried  in  the  name  of  the  sarvivor,  Ann  Morrison,  who 
^ebumed  that  her  deed  to  Bryan  did  net  divsest  her  right,  because 
it  was  executed  by  her  alone  during  coverture.  The  defsudants 
alleged,  1.  That  there  was  no  legal  evidence  of  Ae  plaintiff's  mar- 
riage irith  Noah  Morrison;  2.  GRiat  even  if  die  was  a  fiome  covert 
lier  deed  was  good,  because  her  husband  had  abandoned  her  fomr- 
ieen  years  beraw  the  conveyance,  and  had  lost  all  has  marital 
-fj^ts,  and  that  in  consequence  Ae  had  the  sattiie  control  over 
Oaat  estate,  real  a^d  personal;  8.  That  by  certain  acts  of  hers  she 
was  estojpped  from  alleging  hoc  incapacitT  to  make  the  deed. 
39m  verdtet  and  judgment  were  in  favour  of  the  plaintiff  below. 

The  first  aasigmaent  of  error  is  to  the  reception  of  evidence  of 
iDshabttetioA  mm  repvtalion,  te  establish  the  maniage  between 
Ann  and  Noah  Morrison.  We  have  no  doubt  whatev^  that  this 
«vuknce  was  jprq^lv  received.  The  rule  is,  that  for  civil  pur- 
poses, reputation  and  cohabitation  are  sufficient  evidence  of  mar- 
lia^:  Seoaer  v.  Bower  and  wi£a,  1  Femi.  Bep.  460 ;  Covert  ^ 
40.  n.  Hertaog^  4  JSarr  146.    Sven  the  nde  that  strict  proof  of 
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solemnization  of  marriage  is  necessary  in  bigamy  and  in  actions 
for  criminal  conversation  has  been  so  far  relaxed  in  this  state  as 
to  permit  the  admissions  and  acknowledgments  of  the  defendant 
in  a  case  of  crim.  eon.,  to  be  given  in  evidence  to  prove  marriage : 
Forney  v.  Hallacher,  8  Ser.  ^  R.  158.  It  matters  not  in  what 
way  the  marriage  becomes  essential  to  the  case,  its  existence  in 
all  civil  cases  mvolving  merely  the  right  of  property,  may  be 
shown  by  evidence  of  long-continned  cohabitation  as  man  and 
wife.  It  was  for  the  jury  to  determine  as  to  the  sufficiency  of  the 
evidence  to  establish  the  marriage,  but  this  does  not  seem  to  have 
been  denied  after  it  was  received ;  the  only  objection  was  as  to 
its  competency,  which  is  clearly  unsustained. 

The  2d,  8d,  4th,  6th,  and  7th  assignments  of  error  are  based 
upon  the  position  that  a  married  woman  whose  husband  has  aban- 
doned her  for  a  period  of  fourteen  years,  residing  in  another  state, 
may  make  a  valid  conveyance  of  lands  to  which  she  acquired  title 
under  the  intestate  laws  subsequent  to  the  abandonment.  If  this 
position  is  unsound,  the  errors  assigned,  even  if  sustained,  become 
mmiaterial.  A  careful  examination  of  the  authorities  has  brought 
me  to  the  conclusion  that  an  abandonment  by  the  husband  of  the 
wife  will  not  make  good  her  separate  deed  for  her  real  estate  even 
as  against  herself,  but  that  such  deed  is  void.  I  will  notice  some 
of  the  cases  cited  by  the  plaintiffs  in  error,  and  upon  which  they 
rely  to  sustain  the  validity  of  the  deed :  Starrett  v.  Wynn  et  al. 
17  Ser.  f  It.  131,  was  a  case  where  personal  property  was  acquired 
by  the  wife  during  the  desertion  of  the  husoand,  and  it  was  held 
that  her  disposition  of  it  by  will  was  good ;  Bouslaugh  v.  Bouslaugh, 
17  S.  ^  JR.  861,  decides  that  where  a  husband  by  deed  of  separa- 
tion without  trustees,  relinquishes  to  his  wife  all  his  right  in  her 
land,  reserving  the  payment  of  an  annual  sum,  the  land  cannot 
be  taken  in  execution  by  a  creditor  of  the  husband's,  whose  judg- 
ment was  obtained  nine  years  after  the  husband  and  wife  had  be^ 
notoriously  separated. 

In  Rees  v.  Waters,  9  Watts  90,  it  was  held  that  where  the  hus- 
band had  taken  the  possession  of  the  wife's  real  estate,  and  made 
improvements  upon  it,  and  afterwards  deserted  her,  the  estate  was 
nevertheless  subject  to  his  control.  In  Krupp  v,  SchoU,  10  Barr 
198,  pending  proceedings  for  divorce,  a  husbB^d  who  had  deserted 
his  wife  was  not  permitted  to  make  a  voluntary  assignment  of  her 
cho$es  in  action  without  consideration  and  for  the  mere  purpose 
of  destroying  her  right  to  them.  In  Rorer  v.  O'Brien,  10  Barr 
212y  where  husband  and  wife  were  living  separate  and  apart,  and 
proceedings  for  divorce  on  behalf  of  the  wife  pending,  and  an 
action  brought  in  the  name  of  husband  and  wife  by  the  husband 
to  recover  possession  of  her  lands,  it  was  held  that  evidence  of 
her  dissent  ousht  to  have  been  received.  And  in  Tyson's  Appeal, 
Id.  220,  a  husband  who  had  treated  his  wife  with  personal  indig* 
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nity,  and  then  deserted  her»  was  not  allowed  to  reoeiye  the  inter- 
est of  a  fond  belonging  to  her  and  set  apart  for  her  separate  use. 
It  will  be  observed  that  these  cases  (and  others  might  be  cited  of 
the  same  general  character)  establish  a  doctrine  which  is  necessary 
to  protect  the  wife  against  the  attempt  of  an  unworthy  husband 
who  has  deserted  her,  to  deprive  her  of  what  in  equity  is  her  own. 
In  vain  he  invokes  the  aid  of  the  law  to  enforce  his  marital  rights, 
whilst  he  neglects  his  marital  duties.  But  it  by  no  means  follows 
that  because  the  law  will  not  permit  a  defaulting  husband  to  take 
from  a  deserted  wife  property  which  she  has  inherited  from  her 
ancestors,  received  from  the  bounty  of  her  friends,  or  earned  by 
her  own  industry,  that  it  will  give  to  her  the  entire  control  of  her 
real  estate,  so  that  she  may  sell  and  convey  it  during  coverture 
by  her  separate  deed,  to  the  prejudice  alike  of  the  heir  at  law, 
herself,  and  her  husband.  Dia  the  rule  which  makes  the  separate 
deed  of  the  wife  void,  contemplate  the  interest  of  the  husband 
alone,  his  abandonment  of  the  wife  might  be  a  sufficient  reason 
for  the  non-application  of  the  rule;  but,  as  was  remarked  by  Jus- 
tice RoGBRS  in  Trimmer  t;.  Heagy,  4  HarrU  484,  ^Hhe  rule  is 
founded  on  sound  principles  arising  from  the  relation  of  husband 
and  wife,  and  is  necessary  to  avoid  family  discord,  and  to  pro- 
tect her  interests."  Does  she  need  the  protection  of  the  law  any 
the  less  on  account  of  the  desertion  of  her  husband  ?  The  case 
in  hand  is  a  striking  illustration  of  the  danger  to  be  apprehended 
from  a  departure  from  the  principle  which  prevents  the  alienation 
of  real  estate  by  the  separate  deed  of  9k  feme  covert.  The  plain- 
tiff sold  and  conveyed  away  the  patrimony  which  she  received 
from  her  father's  estate,  and  for  au^ht  that  the  evidence  shows, 
all  she  received  without  any  money  oeing  paid  to  her  at  the  time 
of  l^e  delivery  of  the  deed,  and  with  no  security  for  its  payment 
save  the  bond  of  the  purchaser.  The  result  was  the  involving  of 
the  purchaser  and  non-pajment  of  the  purchase-money.  True,  it 
was  her  own  neglect  in  parting  with  the  title  without  making  certain 
the  payment  of  the  pnce  agreed  upon,  but  the  consequences  of 
that  neglect  would  be  visited  alike  upon  her  children  and  herself. 
To  prevent  such  consequences,  the  law  wisely  throws  around  her 
a  shield  in  the  form  of  a  legal  disability. 

I  am  not  aware  that  the  precise  question  here  presented  has 
ever  been  decided  in  this  state.  The  rule  which  declares  void  the 
separate  deed  of  a  married  woman  purporting  to  convey  her  real 
estate,  has  often  been  stated  without  an  intimation  that  it  had  no 
application  where  a  wife  was  abandoned  by  her  husband. 

In  West  V.  West,  10  8er.  ^  R.  445,  the  power  to  devise  her 
lands  was  denied  to  Kfeme  caverty  although  she  was  living  separate 
from  her  husband,  and  although  husband  and  wife  by  deed  had 
conveyed  the  estate  to  a  trustee  for  the  separate  use  of  the  wife, 
which  deed,  however,  was  not  separately  acknowledged  by  her. 

Vol.  I.— 42 
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Thk  case  was  reaffirmed  in  Waraer  v.  Sllia,  7  Barry  where  it  wu 
keld  that  a  deed  of  husband  and  wife,  withoat  the  eeparate  exand- 
iHktion  of  the  wife,  was  inoperatiye  and  void  as  to  her  heirs,  bat 
that  a  hosbaad's  assent  to  a  disposition  by  his  wife  of  her  huids 
when  he  was  her  sole  heir,  was  binding  npon  him  and  his  heirs. 

In  Hunt  V.  Devlinff,  8  Wati$  408,  the  deed  of  m  feme  covert 
who  had  been  deserted  by  her  hiuband  was  admitted  in  evidence, 
bat  the  grantor  had  been  in.possesmon  for  more  than  twenty-one 
years,  and  thns  had  acquired  title  by  the  statute  of  limitations. 
The  deed  was  admissible,  as  was  said  in  a  per  curiam  opinion, 
^^as  inducement;''  but  there  is  no  intimation  in  the  opinion  that 
the  deed  was  of  any  Talidity  in  conferring  title.  In  Clark  o.  Clark, 
6  W.  ^  Ser.  S6,  it  is  very  clearly  shown  by  Mr.  Justice  Rogbrs 
that  as  long  as  the  marriage  relation  exists,  the  wife  is  entitled  to 
dower,  and  the  husband  to  curtesy :  neither  right  being  destroyed 
by  divorce  a  menem  et  thoro.  The  case  of  Rhea  v.  Renner,  1 
Peters  105,  is  directly  to  the  point.  There  the  husband  had 
deserted  the  wife  for  more  than  five  years  before  the  execution  of 
the  deed,  which  was  for  real  estate  aicquired  bj  the  wife  after  the 
desertion.  It  was  held  tiiat  the  deed  was  void,  beoanse  the  hus- 
band was  not  a  party  to  it.  The  weight  of  authori^  is  dearly 
against  the  position  assumed  by  the  plaintiff  in  error,  and  asseoted 
to  by  the  GoMmon  Tleas,  that  a  deserted  mfe  may  lawfully  sell 
and  convey  her  real  estate  by  her  separate  deed.  At  conmum 
law,  the  only  mode  in  which  a  feme  covert  could  conv^  her  real 
estate  was  by  uniting  with  her  husband  in  levying  a  nne.  Her 
deed  of  oonveyanoe,  whetlier  separate  or  joint,  was  a  nullity  as  to 
her  mtereet.  Our  statute  of  24th  Fdvnary^  1770,  enbstitutes  the 
separate  examinstkm  of  the  wife  for  the  more  formal  mode  of  the 
common  law;  birt  netther  the  fcrmafitieB  asid  solemnities  of  die 
one,  nor  the  simpHoity  •of  the  other  mode,  diq^nsed  with  the 
necessity  of  ihe  hnsfamd's  conearreiu^  The  aaparato  existenoe 
of  the  wife  in  reference  to  property  is  beU  by  the  eommon  law  to 
"be  merged  in  that  of  -the  huii)and.  Separately,  as  wis  said  W 
Hm  Master  of  the  Rolls  in  Martin  «.  Mitehell,  2  Joe.  ^  Waii. 
424,  ^^  she  has  so  disposing  7»ower,  t^onshriieinayhave  a  disposing 
mind."  Now,  as  the  dismUity  arises  from  the  marriage  relation 
and  its  incidents,  iftud  is  iat^ded  for  the  protection  of  the  wife 
heraelf,  why  should  it  be  removed  whilst  the  coverture  remains  ? 
The  law  of  Penosjdvaaiia  upon  -tUi  aufajecrt  has  been  entirely  uni- 
form and  oonsistept.  JPomeaady  a  century  no  substantial  alteration 
has  been  made  in -^  mode  by  wtich  a  married  woman  can  coa- 
yey  or  assent  to  the  oonveyanoe  of  her  real  estate,  or  her  interest 
in  that  belonging  to  her  hwbaad.  Time  has  sanctioned  the  wis- 
dom of  the  statutory  reifuirements,  and  it  is  altogether  too  late 
to  weaken  the  statute  by  ^stabEshing  exceptions  to  die  rule  irtiich 
it  enjoins.    Bven  our  Act  of  1848,  great  as  was  its  innovation 
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upon  the  common  law  theory  of  unity  of  person  and  interest  in 
husband  and  wife,  did  in  no  respect  aathorise  the  wife  by  her 
separate  deed  to  convey  her  real  estate.  Subsequent  to,  as  well 
as  before,  the  )^ailMige  of  the  Act  of  184S.  every  altettpt  to  obtain 
title  to  real  estate  belondng  to.  a  married  woman  by  her  separate 
deed,  has  been  an  tmavaSing  one ;  and  we  do  Imt  repeat  what  has 
been  often  said,  when  we  pronounce  her  separate  deed  to  be 
inoperatiTe  and  void,  f<Mr  the  pnrpoees  of  giving  title  to  her  real 
estate.  We  add,  in  the  present  case,  the  decSiration  that  the 
husband's  desertion  leaves  the  yule  in  full  force. 

From  what  has  been  said  it  is  apparent  that  the  exceptions  to 
the  admission  and  r^ection  of  evidence,  as  well  as  the  objections 
made  to  the  charge  touching  the  ijuestion  of  abandonment,  wte 
wholly  immaterial ;  and  there  remans  Ho  be  oonrtdered  only  the 
fifth  assignment  of  error,  which  is  in  the  following  words,  via. : 
^'  The  Court  erred  in  not  answering  the  defendant's  1st,  2d,  and 
6th  points  affirmatively."  As  this  assignment  is  in  direct  conflict 
with  more  than  one  nile  of  this  Court,  it  is  notioed  only  to  say 
that  the  very  able  argument  made  by  the  counsel  for  the  plaintiff 
in  error  has  failed  to  convince  us  that  there  was  any  error  com- 
mitted  by  the  learned  judge  of  the  OoBianon  Pleas  in  not  answenog 
tike  points  as  requested. 

Judgment  affirmed. 

Lbwis,  0.  X^--^The  fime  cpvmt  who  exeeuted  the  deed  in  tkis 
'caee  in  the  absence  of  her  huri>«Ad,  and  after  he  had  deserted  her 
for  many  years,  tie^^«r  received  tliA  oonsidemtion.  The  deed  is 
invalid  at  law,  and  there  is  no  equity  in  en&H*cing  it  against  her. 
On  this  ground  I  assent  to  the  judgment  of  this  Court.  If  she 
had  reoeived  ike  consideration,  l£e  case  might  stand  upon  differ- 
ent pounds,  under  the  pe«euliar  ctroumstanoee  of  her  deserted 
^condition,  and  the  necessity  wfaidi  ^xisfted  for  trsnsaotiag  neoea- 
sary  business. 
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The  City  of  Allegheny  verstcs  Nelson  and  Others. 

A  judgment  will  not  be  roTeraed  auless  it  is  apparent  from  the  record  that 
an  error  has  been  committed,  and  that  such  error  materially  injured  the  rights 
of  the  party  oomplaining. 

To  have  a  question  reviewed  in  this  Court,  all  the  evidence  given  in  the 
Court  below,  bearing  upon  the  point,  must  be  furnished  in  the  paper-book. 

An  act,  proved  to  nave  been  done  by  a  party  at  a  time  when  it  was  against 
his  interest  to  do  it,  may  afterwards  be  given  in  evidence  in  his  favour  or  those 
claiming  under  him. 

The  acts  of  the  officers  of  the  state  in  appraising,  granting  a  warrant,  and 
surveying  an  island  in  a  nai^gable  river,  are  jprtm^  j^acie  evidence  against  a 
stranger  that  the  island  vras  subject  to  appropriation  in  that  manner. 

A  special  Act  of  Assembly  for  the  survey  of  a  particular  tract  of  land,  is 
not  such  a  public  statute  as  the  Courts  are  bound  to  take  notice  of  and  expofmd, 
without  requiring  its  production. 

Error  to  the  District  Court  of  AUegheny  county. 

This  was  an  ejectment  brought  by  William  Nelson  and  others, 
against  the  city  of  Allegheny,  to  recover  an  island  in  the  Alle- 
gheny river  containing  nine  and  three-fourth  acres.  On  the  22d 
January,  1828,  £.  G.  Nelson,  through  whom  plaintifib  claim,  made 
application  to  the  land  office,  under  the  Act  of  27th  January, 
1806,  for  a  warrant  for  the  said  island.  Appraisers  were  appointed 
to  value  the  same,  and  make  return  whether  such  island  was  sus- 
ceptible of  cultivation  in  grain  or  esculent  roots,  in  ordinary  sea- 
sons. Their  return  valu^  the  land  at  (40  per  acre,  but  was 
silent  upon  the  subject  of  its  susceptibility  of  cultivation.  On 
the  4th  of  June,  1829,  Nelson  paid  one-fourth  of  the  purchase- 
money,  and  a  warrant  issued  to  the  deputy  surveyor  to  survey  to 
him  the  said  island — ^which  was  done  on  the  20th  of  the  same 
month,  and  the  draft  duly  certified  and  returned  to  the  land  office. 
Nelson  entered  into  possession,  cleared  and  fenced  four  or  five 
acres,  and  cultivated  it  in  1881 ;  and  died  during  the  same  sum- 
mer, having  devised  it  with  his  other  real  estate.  Since  1831,  or 
1832,  no  part  of  it  has  been  cultivated. 

The  defendants  resisted  a  recovery,  on  the  grounds  that  the 
land,  embraced  in  plaintifi^'s  survey,  is  not  in  fact  an  island,  but 
is  connected  with  the  main  shore  of  the  river,  and  forms  a  part 
of  it ;  and,  as  such,  is  embraced  in  the  survey  of  the  reserved 
tract,  and  belon^d  to  the  defendants.  And  also,  that  even  if  it 
be  surrounded  with  water,  it  is  not  susceptible  of  such  cultivation 
as  the  law  requires ;  and  that,  therefore,  the  acts  of  the  officers,  in 
granting  the  warrant  and  making  the  survey,  were  unauthoriied 
and  void. 

Various  points  were  presented  to  the  Court  by  the  counsel  for 
the  defendants  below,  and  the  answers  to  the  same  assigned  for 
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error  in  this  Court,  but  the  evidence  upon  which  they  were 
framed,  and  to  which  they  related,  was  not  put  upon  the  paper- 
book. 

Williams  and  Q-eyer^  for  plaintiffs  in  error. 

J.  J.  Kuhuj  contrd. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — This  is  an  implication  to  reverse  the  judgment 
of  the  Court  below,  without  fiumishing  us  with  all  the  evidence 
pertinent  to  the  questions  discussed.  If  we  are  not  permitted  to 
see  the  evidence  given  on  the  trial,  it  is  impossible  to  know 
whether  the  instructions  have  injured  the  plaintiff  in  error  or  not. 
To  justify  a  reversal  of  a  judginent,  after  a  trial,  it  must  be  made 
apparent  from  the  record,  not  only  that  an  error  has  been  com- 
mitted, but  that  it  materially  injured  the  rights  of  the  party  com- 
plaining. To  reverse,  without  bein^  satisfied  in  regard  to  the  last 
branch  of  this  proposition,  would,  in  many  cases,  be  to  overturn 
judgments  for  errors  on  mere  abstract  points,  not  properly  in- 
volved in  the  proceedings  below.  The  8d  assignment  of  error 
may  be  taken  as  an  illustration  of  this.  The  plaintiffs  in  error, 
m  their  8th  point,  requested  the  Court  to  say  that,  '^  if  the  land 
claimed  was  an  island,  it  was  not  a  legitimate  subject  of  appro- 
priation, under  the  laws  of  this  state,  unless  it  was  susceptible  of 
cultivation  in  grain  or  esculent  roots,  in  ordinary  seasons."  This 
was  refused ;  ^^  but,"  the  Court  added,  "  the  evidence  is,  that  it 
was  cultivated  with  esculent  roots,  sweet  potatoes,  &;c."  Now,  if 
this  was  the  uncontradicted  evidence  in  the  cause,  there  was 
nothing  to  justify  the  jury  in  finding  against  the  paper  title,  on 
the  ground  that  the  island  was  not  susceptible  of  cultivation; 
nothing  which  should  have  been  left  to  the  jury  to  warrant  them 
in  so  &ding.  The  answer,  if  intended  to  negative  the  legal  pro- 
position presented,  was  erroneous  as  an  abstract  principle.  JBut 
it  did  the  plaintiff  in  errcnr  no  harm.  If  the  evidence  had  been 
conflicting  on  this  point;  or^  if  the  testimony,  tending  to  show 
that  the  island  was  susceptible  of  cultivation,  had  been  impeached, 
or  discredited  by  any  means,  so  as  to  require  a  correct  statement 
of  the  law,  in  the  event  that  the  jury  found  the  island  not  sus- 
ceptible of  cultivation,  we  should  be  obliged  to  reverse  the  judg- 
ment* In  accordance  with  the  decision  of  Beed  &  Rogers  v.  The 
City  of  Allegheny,  as  delivered  by  Mr.  Justice  Woodwabd, 
12  Harris  42,  an  affirmative  answer  ought  to  have  been  given  to 
the  defendant's  8th  point,  if  the  evidence  authorized  the  counsel 
to  demand  an  answer  at  all.  But,  as  this  does  not  appear,  we  can- 
not reverse  tiie  judgment  for  an  error  not  shown  to  be  material. 
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li  is  a  general  principle  that  a  party  eannot  be  permitted  to 

STe  evidence  in  his  own  favour ;  out  there  it  an  exception  ill 
vour  of  acts  of  a  person  deceased,  shown  to  have  been  done,  at 
a  time  when  they  were  against  his  interest.  An  instance  of  this 
may  be  found  in  the  endorsement  of  the  pajmenl  of  interest  on 
a  bond,  which,  from  lapse  of  time,  would  otherwise  be  presumed 
paid.  If  the  endorsement  be  shown  to  have  been  aaw  by  the 
nolder,  before  the  presumption  of  payment  had  arisen,  it  may  be 
read  in  evidence  in  his  favour  aJEUrwards^  to  repd  the  presump- 
tion. Proof  that  it  was  in  the  haodwfiting  of  the*  obli|;ee,  and 
that  he  died  before  the  preeumption  h^  ariaei^  nonU  rendeiv 
such  evidenoe  competent.  The  case  before  us  seeou  to  fall  withni 
this  principle.  It  was  against  the  interest  of  iL  G»  Nelson,  dev 
ceased,  to  expend  his  time  and  m<me^  in  taking  ooi  a  title  for  the 
hmd  in  controversy,  as  an  island,  if  it  was  not  ona  His  appUca^ 
tion,  and  the  proceedings  in  the  land  office,  were  therefore  legitw 
mate  subjects  for  the  consideration  of  the  junr,  in  deciding  wh^f 
ther  the  land  was  an  island  (m*  not  in  1828  and  18^^  when  it  wa« 
epplied  for,  appraised  and  surveyed  as  sieL  It  is  true  thai  die 
i^praisers  omitted  to  certify  according  te  the  direotioBS  giveii 
to  them,  ^^  whether  the  land  was  fosceptible  of  cnl^alion  in  grain 
or  esculent  roots,  in  comm(m  seasons."  They  are  sflent  on  this 
point  in  theur  return ;  but  they  speak  therein  of  having  had  ra« 
gurd  to  the  ^^doH^**  &o.,  in  fixing  its  value;  and,  as  thw  report 
was  not  rejected,  but  was  accepted  and  acted  on  by  the  receipt  o£ 
a  portion  of  the  p«rchase<inoBey,  aaid  the  granting  of  a  warranty 
arid  causing  a  snjpvey  to  be  made,  in  pwrsuanoe  of  the  applioa^ 
tion,  the  presumptioa  is  timt  the  irregv^ari^  was  dispensed  with 
en  other  satisfactory  evidence,  that  the  island  was  snseeptible  ot 
onltivation.  These  proceedings,  aa  against  a  mere  stsanger,  were 
surely  prima  faoU  evidenoe  tnt  all  was  rightly  dene ;  and,  aa 
ike  evid^Mo  is  not  given  on  the  paper-book,  we  are  net  to  intesd 
that  the  ci^  of  AU^0»eity  was  anything  aMre  dan  a  straAger. 

As  the  Aetef  Aseenibhr,  aathertaaag  the  swey  of  die  reeerred 
tract,  had  net  beeo^  read  ut  evidenooy  or  refomed  to  by  tike  oeunsel^ 
the  Court  left  it  te  tbe  jury  ^^to  detennine  whether  iiiiM  the 
di^y  of  the  swrvejfer  to  laake  an  exact  snrv^  of  the  river,  and 
ley  down  aU  the  ftsknde  in  that  part  of  tke  rirer.  bevn^Bg  the 
reserved  tmol  ?  In  oeneidefing  the  pronrieiy  of  this  direction,  it 
inii8t<  be  reasenkered  tket  tibeetate,  m  tiie  aue  of  her  lands,  aete 
as  an  ordiaiM^  UidmAial^  and  net  as  a  aoveBeign^  A  special  Ael 
for  ikb  serwdy  of  a  pi^eular  tract  of  land  ia  nst^  saa  gentml 
rolcv  saeb  a  piddie  statute  as  ths  Oowrta  are  fcesind  to  takenotiee 
of  attd  expound,  witbent  requiring  its  prodnetion.  Bnteonoeding 
that  the  usees  has  been  otherwise,  in  re^^ard  to  tke  Act  awtfaoroaDf 
the  survey  of  the  resemal  tract  on  which  tfaf  cJity  of  AUegheay 
stands,  that  usage  has  certainly  been  confined  to  controversies 
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reepectmg  titles  held  under  sucli  suryej.  The  river  and  the 
klimds  in  it  lie  outside  of  the  resenred  tract  The  Court  was  not 
bound  to  presume,  in  the  absence  of  the  Act  of  Assembly,  that 
it  eontained  authority  to  suryey  either  the  riyer  or  the  islands  in 
the  river  bounding  the  tract.  An  authority  to  survey  a  tract  of 
land,  bounded  by  a  river,  does  not  authorize  the  survey  of  islands 
in  the  river,  although  diey  are  opposite  to  the  tract  surveyed. 
There  was,  perhaps,  error  in  submitting  it  to  the  jury  to  decide 
on  the  extent  of  the  surveyor's  dut^  in  this  respect.  But  the 
error  did  the  plaintiff  in  error  no  injury,  as  the  point  ought  to 
have  been  ruled  against  him. 

It  follows,  from  what  has  been  said  on  this  point,  that  there  was 
no  error  in  deciding  that  ^^At  certified  copy  of  the  original  sur- 
vey of  the  reserved  tract  was  concfaoiye  of  the  situation,  size,  and 
number  of  the  lots,  and  ol  the  streets,  hut  not  of  the  rwmr  and  the 
Mands  therem" 

The  crimen  of  ike  Court  that  ^^  the  dotted  line  was  no  part  of 
the  oriraial  pkn  or  draft,  and  no  part  of  the  copy  in  evidence  m 
certified,  but  that  the  same  had  been  made  there  since,"  cannot 
be  regarded  as  affirming  any  principle  of  law.  It  is  merely  an 
o|»inion  (m  a  question  of  fact,  which  was  afterwards  expressly  left 
to  the  jury  to  deeide  for  themselves.  In  this  there  is  no  error 
IB  law. 

It  is  not  necessary  to  examine  the  errors  assigned  further  in 
dstaiL  We  see  nothing  which  caUs  for  a  reversal  of  the  judg- 
ment. But  the  occasion  demands  some  remarks  in  regard  to  a 
practioe  which  cannot  be  tolerated.  The  argument  of  a  writ  of 
error  is,  for  ^be  discussion  of  questions  of  law,  apparent  on  tim 
record.  A  statement  of  fsicts  not  on  the  record,  or  made  part  of 
k  by  bill  of  exoeptions,  is  impertinent  and  improper.  Allegations 
reepectinff  the  charge  of  the  judge,  giving  a  different  version  of 
it  nrom  tnat  filed  of  record  under  ute  sanction  of  his  oath  of 
oflice,  are  highly  indeoorons.  He  is  not  a  party  to  the  case,  and 
cannot  be  hewd  in  his  defence.  It  is,  therefiMre,  out  of  order  to 
make  the  argomemt  of  a  writ  of  error  an  opportunity  for  attack* 
ing  his  inte|prity.  A  writ  of  error  is  not  a  commission  to  settle 
questions  of  veracity  or  integrity  between  the  judge  and  the  ooun- 
ttl ;  and  the  counseUor  who  perverts  it  to  such  a  purpose,  abuses 
Ids  privilege. 

Judgment  affirmed* 
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Pittsburgh  and  Steubenville  Railroad  Company 
versus  Hall  et  al 

The  assessment  of  damages  oooasioned  to  a  tract  of  land  by  the  building  of 
a  railroad,  on  the  petition  of  several  joint  owners,  is  properly  made  in  a  gross 
sam. 

It  is  no  objection  to  the  yalidity  of  the  proceedings,  that  the  yiewers  did 
not  apportion  the  damages  among  the  claimants  accoraing  to  their  respectiTe 
interests  in  the  land. 

Cbbtiorabi  to  the  Common  Pleas  of  Allegheny  county. 

On  the  27th  day  of  Janoary,  1855,  James  W.  Hall,  Margaret 
Hall  his  wife  (late  Market  Ewin^),  John  Ewing,  and  Elizabeth 
Woods,  the  two  former  being  the  children,  and  the  latter  the  late 
widow  of  John  Ewin^,  deceased,  now  intermarried  with  Stephen 
Woods,  presented  their  petition  to  the  Court  of  CcHnmon  Pleas  of 
Allegheny  comity,  alleging  they  were  the  owners  of  a  tract  of  land 
in  said  coontr,  and  that  the  railroad  company  had  entered  upon 
and  appropriated  a  portion  of  the  said  li^^d  for  the  jpurposes  of 
their  road.  On  the  same  day  the  Court  appointed  viewers,  and 
on  the  1st  of  March  following,  the  report  was  filed,  finding  for  the 
petitioners  $1500  damages. 

To  this  report  the  railroad  company  filed  exceptions,  one  of 
which  was  to  the  efiect,,  that  the  viewers  had  made  no  apportion- 
ment of  the  damages  amons  the  petitioners,  according  to  their 
several  interests  in  the  land.  These  exceptions  were  overruled, 
and  the  report  of  the  viewers  confirmed. 

The  only  exception  pressed  in  this  Court,  was  the  one  above 
s'tated. 

Todd  and  Smithy  for  plaintiflb  in  error. — The  claims  of  the 
complainants  are  dbtinct  and  distributive,  and  not  collective  and 
aggregate,  and  the  finding  of  the  viewers  should  correspond:  1 
Barris  500;  7  WatU  83 ;  5  Wheat.  894;  8  IT.  ^  Ser.  464. 

Hall  and  Woode^  eontri. — The  viewers  assess  the  damages  if 
there  is  any  contest  as  to  the  distribution  between  the.  parties.  A 
payment  of  the  amount  assessed  would  exonerate  the  company : 
1  Harris  500.  It  is  not  necessary  to  set  forth  the  title  of  the 
parties.  The  petitioners  were  bound  to  make  out  their  title  before 
the  viewers,  and  in  the  absence  of  contrary  proof,  it  will  be  pre- 
sumed that  they  have  done  so :  7  IF.  ^  Ser.  236. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — ^AU  the  exceptions  in  this  case  are  abandoned  ex- 
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eept  one.  That  one  is,  that  the  viewers  did  not  apportion  and 
divide  the  damages  among  the  different  claimants,  according  to 
their  respective  interests  in  the  land  laken.  This  is  nothing.  If 
the  railroad  company  pays  these  damages,  it  matters  not  to  it  how 
they  may  be  divided  among  those  entiued. 

Judgment  affirmed. 


Carr  verstis  Chartiers  Coal  Company. 

The  seeretary  of  a  private  corporation,  at  a  fixed  salary,  cannot  reoover 
extra  pay  for  serricee  in  that  capaoity. 

Erbor  to  the  District  Court  of  AUegheny  county. 

The  action  below  was  assumpsit  by  the  Chartiers  Coal  Company, 
an  incorporated  body,  to  recover  from  its  secretary,  Carr,  the 
defendant  below,  $200  retained  by  him  beyond  his  annual  salary, 
for  extra  services  which  he  claimed  to  have  rendered  the  company 
in  numbering,  filling,  and  countersigning  coupon  bonds  issued  by 
the  company.  The  cause  being  submitted  to  the  Court  below  upon 
a  case  stated,  ludsment  was  entered  for  the  plaintiff  below ;  to 
reverse  which  tne  defendant  sued  out  this  writ. 

MeUon  and  Stanton^  for  plaintiff  in  error. — The  presumption 
of  law  and  of  fact  is,  that  the  annual  salary  compensated  no  more 
than  the  regular  and  defined  duty;  and  it  being  shown  that  this 
duty  was  not  within  the  enumeration,  and  it  being  admitted  to 
have  been  worth  the  full  amount  of  9200,  the  law  implies  an 
undertaking  to  pay  for  it.  The  work  being  shown  to  be  extra,  is 
therefore  entitled  to  extra  compensation ;  for  it  is  a  well  established 
|»rinciple  of  law  ^^  that,  if  work  additional  to  that  contemplated  in 
the  original  contract  be  done  at  the  request  of  the  party  benefited 
by  it,  he  will  be  liable  therefor,  upon  an  implied  promise  to  pay 
for  it :  Story  an  CcmtractSy  §  15,  citing  Lovelock  v.  King,  1  Moody 
^  Rob.  60 ;  Dubois  v.  Canal  Co.,  12  Wend.  384 ;  Damin  v.  Granby, 
2  Pick.  845 ;  Hoadly  v.  McLean,  4  Manning  ^  Scott  340. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — ^A  person  employed  as  the  secretary  of  a  private 
eorporation,  at  a  fixed  rate  of  compensation,  cannot  demand  extra 
pay  for  services  in  that  capacity,  which  were  not  anticipated  at 
the  time  of  his  appointment,  or  which  were  not  enumerated  in  the 
charter  or  by-laws.  The  fair  construction  of  his  contract  is,  that 
he  will  do  whatever  his  employers  may  have  occasion  to  employ  a 
secretary  about. 

Judgment  afiirmed. 

Vol.  I.— 48 
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Clarke  &  Thaw  verstis  Needles. 

If  eoods  are  received  by  common  oarriert,  with  orders  to  "  ship  immed^ 
atelj,  and  are  stored  in  their  warehouse,  the  Davi^ation  being  obstructed,  ana 
there  consumed  by  lire,  they  are  liable  for  the  value  to  the  owner  as  common 
earners. 

If  a  common  carrier  receives  goods  into  his  own  warehouse  for  the  accom- 
modation of  himself  and  his  customers,  so  that  the  deposit  there  is  a  mere 
accessary  to  the  carriage,  and  for  the  f>urpose  of  facilitating  it,  his  liability  as 
a  common  carrier  begins  with  the  receipt  of  the  goods. 

Error  to  the  District  Court  of  Allegheny  county. 

The  action  was  ease  by  Needles  against  Clark  &  Thaw. 

The  plaintiff,  on  the  2lBt  June,  1858,.  caused  twenty-fi^e  sacks 
of  wool  to  be  delivered  to  the  defendants,  at  their  warehouse  in 
the  city  ef  Pittsburgh,  (they  bein^  warehousemen  and  common 
carriers,)  to  be  transported  to  Philaaelpbia,  with  instructions  to  ship 
the  same  immediately  to  the  consignee.  Two  or  Uuree  days  before 
die  delivery  of  the  wool,  the  water  bad  been  drawn  out  of  the 
canal,  between  Freeport  and  Leechburgh,  for  the  purpose  of  repair^ 
ing  the  Freeport  aqueduct,  and  was  not  let  in  again  until  Saturday^ 
the  25th  of  June. 

In  the  mean  time  the  naTigation  of  the  canal  between  Pittsbur|^ 
and  Leechburgh  was  suspended ;  but  one  or  more  boats  cleared 
daily  f excepting  on  the  24th)9  at  the  collector's  office  in  Allegheny, 
for  Jonnstown  or  Columbia^  as  shown  by  the  clearance  register* 
None  of.  these  boats,  howerer,  passed  through  the  Freeport  aqu^• 
duct  until  the  25th  of  June.  One  boat,  belonging  to  the  defend* 
ants,  cleared  on  the  25th,  laden  with  flour  and  second  class  goodi 
for  Philadelphia. 

The  plaintiff's  wool  was,  on  its  delivery,  stored  in  the  defend* 
ants'  warehouse,  at  the  Canal  Basin,  where  it  remuned  until  the 
night  of  the  26th  of  June,  when  it  was  destroyed  by  the  accidental 
burning  of  the  warehouse. 

The  declaration  charged  the  defendants:  L  As  common  caf^ 
riers ;  2.  Upon  a  breach  of  the  contract  to  ^'  ship  immediately ;'' 
8.  For  general  n^ligence. 

The  jury  found  for  the  plaintiff  (2190.68,  subject  to  .the  opinion 
of  the  Court  on  the  point  reservedp  ^^  Whether  the  plaint^  on 
the  agreed  facta,  and  all  the  evidence,  is  entitled  to  recover*" 

The  Court  (Williams,  J.)  afterwards  entered  jud^ent  on  the 
verdict  for  the  nlaintiff ;  to  reverse  which,  and  have  judgment  eih 
tered  for  defendants,  nan  nb^tanU  veredictOy  this  writ  of  error  was 
sued  out  by  defendants  below. 

Stanton^  for  plaintiffs  in  error. — I.  Where  the  same  party  acM 
in  the  capacity  of  warehouseman  and  common  carrier,  the  liability 
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depends  en  the  relation  held  %i  the  time  ef  loei :  Aofy  <m  BaiL 
$445 ;  Ghra^'%  Mem,  Rep.  268;  Am.  L.  Eeg^  Nor.  1864,  59. 

n.  The  iastroction  to  ^  ddp  immediately"  ooald  only  create  the 
relation  of  fbrwaidmg  merolumte,  whioh  is  tiie  same  as  «are£«iiM» 
mm:  Story  m  Bml.  §§444,  449;  10  WM9  885. 

m.  The  Ooxirt  below  predicate  Aeir  apinion  vpoa  the  princiide 
that,  being  delivered  to  the  defendants  to  be  forwarded,  tfaey  imo 
facto  became  liable  as  eommon  camera.  This  is  errosieoas.  The 
receipt  of  defendants  showed  that  tfaey  held  iiut  wod,  sdbjeet  to 
the  instmctione  of  plaintiff.  That  receiving  the  goods  to  ^be 
forwarded"  oreated  tne  rebtion  of  comiaon  oarrier,  is  a  won  uqui- 
tur,  ufed  contrary  to  the  weU  established  mles  of  law* 

3fc€imdle8$  and  Bathgj  for  defendant  in  em>r*«««WeTe  the  d^ 
fondants  warehousemen  or  common  carriers  f  When  iSost  el)§eot  n 
carriage,  the  contract  must  be  eoasidered  to  be  made  in  view  of 
that  object;  the  corresponding  liability  foUows:  Amg,  on  Ckt, 
§§129,804,181;  Ao»y  on  J%i£§58«;  5  2'.iZ.892;  IT.  JR.  27. 

They  were  liable  on  the  eaipress  engagement  to  ^^ehip  immedi- 
ately." Was  it  received  to  await  tlie  orders  of  the  owner,  or  to 
ship  ?    K  the  latter,  defendants  are  KaUe  as  carrics-s:  4  Wh.  214. 

They  are  liable  for  negligence  in  receiving  the  goods,  when  they 
knew  they  oooM  not  ^ emip  immediately:"  Ang.  on  Oar*  §  168. 

The  opinion  of  Utte  Court  was  delivered  by 

Lbwis,  0.  J. — It  is  admitted  that  the  defendants  below  were 
warehousemen  and  common  carriers  at  the  time  the  goods  were 
delivered  to  th^ai,  with  directions  to  sh^  them  immediately  ti 
Still,  Martin  k  Co.,  Philadelphia.  If  they  had  also  occupied  the 
character  o{  forwarder$,  the  directions  to  "ship  immediately" 
might  have  applied  to  their  duties  in  the  latter  capacity.  But 
they  were  not  forwarders.  If  the  case  contained  any  fact  from 
which  it  might  be  inferred  that  the  goods  were  delivered  to  be 
placed  in  the  defendants'  warehouse,  to  await  the  orders  of  the 
owners,  or  for  any  purpose  of  convenience  to  him,  the  ordinary 
Kabilitm  of  warehousemen  would  be  all  that  could  attach  to  them. 
But  there  was  no  direction  to  store  the  goods ;  no  delivery  to  them 
for  that  purpose;  no  necessity  or  convenience  of  the  owner  re* 
quiring  the  goods  to  be  stored.  They  were  not  delivered  to  be 
detained  to  await  tl»  orders  of  the  owner.  The  goods^  and  the 
order  to  ship  them  immediately,  were  delivered  together.  The 
only  infoi«nce  to  be  drawn  from  Hbgd  foots  of  the  oaase  k,  that 
they  were  delii^ered  to  the  defendants  as  eommon  carriers,  and 
timt  the  storing  of  tiiem  in  tbebr  warehouse  was  an  act  of  ituAt 
own,  for  tiieir  own  ccmvenience^  and  was  incident  to  their  business 
as  carriers.  Judge  Story,  in  Ins  work  fm  Bailments,  §686,  states 
the  law  on  this  sabject  with  preeision.    ^^If  a  common  caxritf 
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reoeireB  goods  into  his  own  warehouse  for  the  accommodation  of 
himself  and  his  customers^  so  that  the  deposit  there  is  a  mere 
accessoiy  to  the  carriage,  and  for  the  pmrpose  of  facilitating  it, 
his  liability  as  a  ourrier  begins  with  the  receipt  of  the  goods;" 
^^so  if  an  mnkeeper  is  at  the  same  time  a  carrier,  and  goods  are 
sent  to  his  inn,  and  received  by  him  for  transportation,  he  is  liable 
as  a  carrier  for  any  loss  before  they  are  put  upon  their  transit/' 
^^  On  the  other  hand,  if  a  person  is  at  the  same  time  a  common 
carrier  and  a  forwarding  merchant,  and  he  receives  goods  into  his 
warehouse,  to  be  forwarded  according  to  the  future  orders  of  the 
owner ;  if  the  goods  are  lost  by  fire  before  such  future  orders  are 
received,  or  the  goods  are  put  in  transit,  he  is  not  chargeable  as  a 
common  carrier,  but  only  as  a  warehouseman :"  Storv  an  BaUmenUy 
S  587.  The  case  of  Piatt  etoLv.  Hibbard  k  Webb,  7  Cawen  497, 
was  the  case  of  delivery  to  a  warehouseman,  to  remain  there  for 
the  purpose  of  being  forwarded,  subject  to  the  owner's  order.  It 
was  there  held  that  the  bailee  was  answerable  only  to  the  extent 
of  a  warehouseman's  liability.  The  case  of  Forward  v.  Pittard, 
1  T.  B.  27 J  was  one  in  which  the  carrier  was  held  to  be  liable  for 
goods  destroyed  in  his  booth  before  they  were  put  on  their  transit. 
It  may  be  of  some  advantage  to  a  carrier  to  have  a  warehouse, 
instead  of  a  booth,  in  which  to  secure  the  goods  until  he  is  readj 
to  put  them  on  their  way  to  their  place  of  destination.  But  it  is 
no  concern  of  the  owner  of  the  ^ods.  It  works  no  change  in 
the  carrier's  liability  for  goods  dehvered  to  him  for  transportation. 
That  the  goods  were  delivered  in  this  case  for  that  purpose  is  too 
dear  for  nirther  argument.  The  defendants  below  were  therefore 
liable  as  carriers^  and  the  judgment  should  be  affirmed^ 

Judgment  affirmed. 


Cook  veratis  Diinkle. 

Where  the  plaintiff's  claim  before  the  justice  was  for  $25,  in  trespass,  and 
referees  awarded  him  $11,  the  defendant  has  no  right  of  appeal  nnder  the  Acts 
of  1814  or  1845. 

Error  to  the  Common  Pleas  of  Clarion  county. 

The  facts  of  the  case  appear  in  the  opinion  of  the  Court. 

Mvers  and  Knox^  for  plaintifi  in  error. — Since  the  Act  of  1845, 
the  defendant  has  die  right  of  appeal  in  all  cases  where  the  plain- 
tiff has  this  privilege.  It  is  regmated  by  the  demand  and  not  by 
the  iudgment:  3  P.  B.  119;  2  Watts  804;  4th  section  Act  of 
1810.  The  amount  set  out  on  the  docket  in  actions  of  tortj  re- 
lates the  right  of  appeal :  12  Ser.  ^  B.  885,  888 ;  8  P.  JK.  174; 


Digitized  by  CjOOQIC 


1865.]  OF  PENNSYLVANIA.  841 

[Cook  «.  Dankle.] 

ISer.d^B.  269;  8  Id. 461;  9  Watts  17;  1  Jone$  410;  8  Barr 
211. 

Lathy  and  BoggSj  for  defendant  in  error. — The  defendant  could 
not  appeal  under  the  Act  of  1810  or  1814,  because  the  judgment 
against  him  was  for  less  than  twenty  dollars.  Does  the  Act  of  1845 
confer  the  riffht  ?  Could  the  plaintiff  appeal  ?  If  not,  neither 
can  the  defendant.  It  only  extends  his  right  to  the  cases  in  which 
the  plaintiff  may  appeal.  «  The  plaintiff  could  not,  because  his 
claim  was  not  reduced  twenty  dollars.  They  reviewed  the  autho- 
rities cited  by  plaintiff  in  error,  and  cited  8  Barr  454 ;  1  Jones 
280;  14 /Skr.^  iJ.  205. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — John  G.  Dunkle  brought  an  action  of  trespass 
against  John  Cook  and  Jeremiah  McDonald,  before  a  justice  of 
the  peace.  The  nlaintiff 's  claim,  as  set  forth  on  the  docket  of  the 
justice,  was  for  925,  damages  for  the  destruction  of  his  sheep  by 
the  defendants'  dog ;  referees  were  chosen,  who  awarded  in  favour 
of  the  plaintiff  $11,  and  judgment  was  entered  upon  the  award. 
The  defendants  appealed  to  the  Court  of  Common  Pleas,  where 
their  appeal  was  dismissed  for  the  reason  that  the  case  was  Vot 
i^pealable.     To  reinstate  the  appeal  this  writ  of  error  was  taken. 

The  8d  section  of  the  Act  of  22d  March,  1814,  gives  to  either 
party  the  right  to  an  appeal,  where  the  judgment  given  by  a  jus- 
tice or  an  alderman  alone  exceeds  $5.83,  or  where,  entered  on  an 
award  of  referees,  it  exceeds  $20  in  an  action  of  trespass  or  trover. 

The  literal  reading  of  this  section  would  give  to  either  party  the 
right  to  appeal  where  the  judgment,  entered  upon  an  award  of 
r^erees,  exceeded  $20,  and  not  otherwise.  Thus,  if  the  plaintiff's 
demand  was  for  $100,  and  the  judgment  was  for  $1,  the  letter  of 
the  statute  would  not  give  him  the  right  of  appeal ;  but  if  his  de- 
mand was  for  $25,  ana  his  judgment  for  $24,  standing  upon  the 
letter  alone,  his  right  to  an  appeal  could  not  have  been  questioned. 
Whilst  in  no  case  could  the  defendant  appeal,  if  the  Judgment 
entered  upon  the  award  does  not  exceed  $20.  The  injustice  of 
such  a  statutory  provision  was  so  manifest,  and  its  inconsistency 
so  obvious,  that  the  legislative  intent  was  sought  for  beyond  a 
literal  reading.  It  was  clear  that  the  intention  of  the  le^lature 
was  to  preserve  the  right  of  appeal  where  the  adjudication  had 
been  substantially  against  the  party  in  a  sum  exceeding  $20  by 
referees,  or  $5.8o  by  the  justice  or  alderman  alone,  and  to  carry 
out  this  intention,  it  was  decided  by  this  Court,  soon  after  the 
passage  of  the  Act  of  1814,  that  where  the  plaintiff's  claim  ex- 
ceeded $5.88,  and  the  judgment  of  an  alderman  was  for  the 
defendant,  the  plaintiff  had  the  right  of  appeal  (Stewart  v.  Keemid, 
4  Ser.  ^  B.  72) ;  but  where  the  plamtiff 's  claim  in  trover  was  for 
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950  damagu,  and  the  refereea  awarded  in  bis  favour  911|  ^  init 
held  that  the  defendant  could  not  appeal :  ITlrich  v.  Larkey,  6 
Ser.  ^  R.  285.  All  of  the  subsequent  cases,  either  under  the 
Act  of  1814  or  that  of  1810,  hare  been  in  aecordaBC9  with  the 
principle  above  staled,  that  is  to  say,  if  the  judgment  is  through 
the  intervention  of  refbrees,  and  ihe  plaintiff'a  demand,  as  set 
forth  on  the  docket,  has  been  reduced  more  than  $20,  he  is  enti^ 
tied  to  an  wpeal,  although  the  judgment  may  be  for  less  than 
that  sum.  If  the  judgment  is  for  more  than  $20,  the  defendant 
can  appeal,  but  where  it  is  for  less,  he  ea&not,  except  in  cases 
under  uie  Act  of  1810,  where  a  bona  fide  set-olt  has  been  made, 
and  the  amount  which  is  adjudged  against  the  party,  including 
the  set-off,  is  greater  than  ?20 :  Stoy  v.  Yost,  12  Ser.  ^  i2.  885 ; 
Soop  V.  Goates,  Id.  888 ;  Klingensmith  v.  Nolo,  8  P.  E.  120 ; 
McClosky  t.  McConnel,  9  Watts  17 ;  Downey  1^.  Fwrry,  2  Watts 
804. 

80  stood  the  law  until  the  passage  of  the  Act  of  20th  March, 
1845,  which  provided  *'  that  the  right  of  appeal  from  judgments 
of  aldermen  and  justices  of  the  peace,  and  frcmi  theiv  judgments 
on  awards  of  referees,  should  be  extended  to  defendwts  in  all 
cases  wherein,  by  existing  laws,  the  risfat  of  appeal  is  enjoyed  by 
plaintift.'*  Under  this  Act  it  was  neld,  in  rreetly  r.  Koss^  1 
Janes  410,  diat  where  a  plaintiff,  in  an  action  of  tre^ass,  obtiuned 
judgment  before  an  alderman  for  $5  upon  a  claim  of  damages 
of  $25^  either  the  plaintiff  or  defendant  was  entitled  to  an  ap- 
peal. Tins  Act  gives  to  the  defendant  an  appeal  where  the 
plaintiff  may  have  one,  but  it  does  not  extend  the  plaintiff's  right, 
and  there  ia  no  case  to  be  found  in  our  reports  where  the  plaintiff 
has  be^i  allowed  an  appeal  from  a  judgment  entered  by  a  justice 
of  the  peace  or  an  alderman,  upon  an  award  of  referees,  unless  he 
has  lost,  taking  his  demand  as  the  standard  of  his  rights,  BMre 
than  920.  In  the  case  under  consideration,  as  the  jtwlgment  was 
for  $11,  the  defendant  had  no  right  to  appeal,  unless  they  derived 
their  right  from  the  Act  of  1845 ;  and  as  the  plaintiff's  demand 
was  onfy  reduced  $14  he  could  not  have  i^pealed,  and  conse- 
quently the  Act  of  March  20, 1845,  haa  no  bearing  iqfKA  the  ca» 

Judgment  afiKrmed. 
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Crow  versus  Kightlinger. 

The  est&te  of  a  hiisband  in  his  wife's  lands,  is  barred  by  an  actual  adverse 
yoosesoion  of  ife  bj  a  stranger  for  twenty-one  j«an,  during  tlM  Mfo  of  the  wife. 

The  death  of  tibawi€»  after  the  statntorj  bar  has  thus  intervened,  giyes  him 
no  new  ri^t  of  entiy  or  action. 

Nor  can  he  avoid  the  bar  of  the  statute  by  bringbg  the  action  daring  his 
wife's  life,  in  their  joint  names. 

Ebmr  to  the  Common  Pleas  of  Iridkma  county. 

This  was  an  action  of  ejectment  for  three  undivided  fourth  parts 
of  200  acres  of  land^  brought  by  Midiael  Kightlinger  and  others 
against  Samuel  Grow  and  others,  in  which  tM  plamtift  claimed 
as  the  heirs  of  Thomas  Wilkins. 

The  defendants  claimed  to  hold  the  land  under  the  statute  of 
limitations,  and  proved  that  Hennr  Livingston  entered  into  pos- 
session of  the  premises  in  1812  or  1818,  uid  that  they  afterwards 
eame  into  possession  under  his  claim,  and  continued  till  ishe  trial 
of  the  cause. 

To  avoid  the  bar  of  the  statute,  the  plaintifib  proved  that  Tho- 
mas Wilkins  died  in  1801,  leaving  eight  children,  four  of  whom 
died  without  issue  prior  to  the  year  1808.  The  survivors  were 
Mary  (not  a  party  to  this  suit),  Elizabeth,  married  to  Jonathan 
'  Benn  in  1801,  and  who  died  in  1845 ;  Ruth,  married  to  Samuel 
Beed  in  1804,  and  who  died  in  1815  ;  and  Isabella,  intermarried 
with  Michael  Eiffhtlinger  in  1809,  and  still  living ;  and  who,  with 
the  husbands  ana  issue  of  Elizabeth  and  Bnth,  w^e  the  plaintiffii 
ki  the  cause. 

^  On  this  part  of  the  ease,  the  Court  below,  BimBELL,  P.  X, 
ehttreed  the  iury  as  follows : — 

^  Elisabeth  was  married  to  Benn  in  1801,  and  died  about  1845 ; 
Ruth  married  Reed  in  1804,  and  died  in  1815 ;  and  Isabella 
married  Kightlineer  about  1809,  and  is  still  living.  Kow,  as 
Elizabeth  and  Isa^la  were  married  in  1812  or  1813,  when  tins 
alleged  adverse  possession  commenced,  the  statute  did  not  run 
against  them,  mm  has  not  commenced  to  run  against  Isabella; 
and  has  only  been  nmnine  ten  years  against  Benn,  the  surviving 
husband  of  Blizabelh.  But  as  to  Samuel  Reed  it  is  different. 
Bis  wife  died  in  1815,  and  he  could  have  sued  then  to  recover  his 
wtfe's  estate ;  and  therefore  if  there  was  an  adverse  possession 
kei^  up  for  twenty-one  years,  he  cannot  recover.*' 

The  jury  fbund  for  plaintiffs  two  undivided  fourth  parts,  and 
against  the  claim  of  Reed,  whose  wife  died  in  1815. 

The  defendants  sued  out  this  writ  of  error. 

Drwnf  WhiUf  and  Ccffe^j  tor  plaintifis  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

LswiSy  C.  J. — The  rule  of  Court,  adopted  more  than  three  years 
ago,  requires  that  "  when  the  error  assigned  is  to  the  charge  of 
the  Court,  the  part  of  the  charge  referred  to  must  be  quoted  m 
tatidem  verbis  in  the  specification."  It  has  been  repeatedly  held 
that  an  assignment  which  merely  alleges  that  the  Court  erred  in 
their  answer  to  a  point,  specified  by  number,  without  quoting 
either  the  point  itself,  or  that  part  of  the  answer  complained  o^ 
is  not  a  specification  of  error  according  to  the  rule.  In  the  seven 
assignments  in  this  case,  there  is  not  a  single  ipeeifieation  of  error. 
But  in  the  exercise  of  our  discretion,  we  feel  inclined  to  take 
notice  of  an  error  which  we  think  aflfects  the  justice  of  the  cause. 

The  plaintifis  below  were  permitted  under  the  charge  to  recover 
two  undivided  fourth  parts  of  the  land.  The  right  of  Samuel 
Beed  was  held  to  be  barred,  if  the  adverse  possession  of  the 
defendants  commenced  in  1813,  and  was  contmued  ever  since. 
But  in  regard  to  the  interests  of  Jonathan  Bonn  and  Michael 
Kighdinger  and  wife,  it  was  held  that  although  such  continued 
adverse  possessi<m  existed,  the  statute  did  not  begin  to  run  against 
them  in  time  to  bar  their  action.  The  right  of  action  accrued  to 
Jonathan  Bonn  and  Elisabeth  his  wife  in  1818.  Elizabeth  died 
about  the  year  1845.  The  present  action  was  brought  in  1852. 
The  Court  seems  to  have  been  of  opinion  that  Benn  was  not  bound 
to  bring  suit  until  his  title  as  tenant  by  the  curtesy  was  completed 
by  the  death  of  his  wife  in  1845.  In  this  we-  think  there  was 
error.  A  person  having  difiierent  rights  of  entry  is,  in  general, 
not  barred  until  the  statute  has  run  against  them  alL  ThS  would 
be  the  case  of  the  remainder-man  where  the  tenant  for  life  loses 
his  estate  by  non-acceptance  or  by  forfeiture,:  Wells  t;.  Pierce,  9 
Ma98.  508;  9  Vtner^s  Abr.  442.  In  that  case  the  remainder- 
man may  enter  for  the  forfeiture  presently,  or  he  may  waive  it 
and  wait  until  the  life  estate  expires  by  limitation ;  and  he  is  not 
barred  by  the  statute  until  twenty-one  years  after  his  last  right 
of  entry  accrues.  But  the  estate  which  a  husband  holds  in  right 
of  his  wife,  is  but  one  estate,  although  it  be  perfected  by  stages, 
and  the  husband  has  but  one  right  of  entry  m  regard  to  it.  If 
he  chooses  to  slumber  on  his  rights  for  twenty-one  years  after  he 
is  deprived  of  it  by  an  adverse  possession,  it  is  barred,  so  far  as 
be  is  concerned,  as  fully  as  if  he  had  made  a  release  to  the  dis- 
seisor. The  death  of  we  wife,  after  the  bar  has  thus  intervened, 
does  not  five  him  a  new  right  of  action.  Upon  his  death  her 
heirs  may  bring  their  action  as  remainder-men ;  but  this  gives  him 
no  ri^ht.  Nor  can  he  avoid  the  effect  of  the  statutory  bar  by 
bringing  the  action  during  his  wife's  life,  in  the  joint  names  of 
husband  and  wife.  A  recovery  in  such  an  action  is  substantially 
a  recovery  of  his  own  life  estate,  after  it  is  ffone  b^  his  own 
supineness.    If  she  survive  him,  she  may  have  ner  action  within 
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ten  years  after  the  disability  of  coverture  is  removed.  Bat  the 
right  of  action  thos  preserved  for  her  benefit  cannot  be  made 
available  to  resuscitate  his  own  dead  claim.  The  Court  ought  to 
have  instructed  the  jury  that  if  the  defendants  held  possession 
adversely  from  1813  down  to  the  commencement  of  this  suit, 
Benn  and  Kightlinger  and  wife  were  barred.  It  is  the  spirit  of 
the  statute  to  allow  twenty-one  years  from  the  time  the  persons 
claiming  right  make  an  entry  or  support  an  action :  Hall  v.  Van- 
degrift,  8  Sinn.  874.  In  McDowell  v.  Potter,  8  Barr  189,  the 
husband  and  wife  were  held  to  be  barred  in  a  personal  action 
brought  expressly  for  the  benefit  of  the  wife,  although  the  wife, 
if  surviving,  would  not  have  been  barred. 

As  the  luaintifis  below  claimed  under  John  Wilkins,  a  devise  in 
the  will  of  the  latter  to  a  particular  person  b^  name  would  be 
prima  facie  evidence  against  them  of  the  existence  of  such  a 
person  at  the  date  of  the  will,  unless  there  were  some  expressions 
m  the  instrument  to  throw  a  doubt  on  the  question.  As  the  will 
b  not  given  in  the  paper-book,  we  cannot  reverse  for  any  supposed 
error  in  the  construction  of  it,  or  in  the  effect  given  to  its  language. 
And  as  the  errors  are  not  particularly  specified,  we  do  not  think 
it  necessary  to  examine  the  proceedings  any  further  in  search  of 
them.  When  the  cause  comes  back,  the  plaintiffs  in  error,  if  really 
injured  by  the  decision,  will  probably  take  the  trouble  to  specify 
particularly  the  errors  of  which  they  complain. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


FuUerton  versm  Campbell. 

Where  additional  plainti£b  were  added,  after  an  appeal  by  defendant  from 
an  award  of  arbitrators,  and  a  seirt  facias  was  soed  oat  on  the  recognisance 
reciting  a  suit,  in  the  names  of  the  plaintiffs,  including  those  added  after  the 
appeal,  it  was  hdd  &tal  to  a  recovery  on  the  plea  of  nul  tid  record. 

Error  to  the  Common  Pleas  of  Armstrong  county. 

This  was  a  scire  facias  upon  recognisance  of  bail.  Hugh 
Campbell  brought  an  action  of  trespass,  vi  et  armis^  against  James 
Milligan,  and  tne  case  being  referred  under  the  compulsory  arbi- 
tration law,  an  award  was  made  in  favour  of  the  plaintiff*.  On  the 
14th  of  May,  1853,  the  defendant  appealed  from  this  award,  and 
Fullerton,  we  defendant  in  this  action,  became  his  bail  on  the 
i^peal.  A  plea  in  abatement  was  filed,  and  at  the  trial  the  Court 
permitted  the  plaintiff  to  add  the  names  of  Philip  Templeton  and 
A.  Colwell,  as  plaintifiis,  and  a  verdict  and  judgment  were  rendered 
for  the  plaintiffs.  This  scire  facias  was  sued  out  in  the  names  of 
Campbell,  Templeton,  and  Colwell,  to  recover  from  Fullerton,  the 
bail,  the  costs  that  accrued  subsequent  to  the  appeal. 

Vol.  I.— 44 
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The  defendant,  among  other  things,  interposed  the  pies  of  fuiZ 
tid  record.  This  was  OTerroled,  and,  under  the  diarge  of  the 
Court,  the  jury  rendered  a  verdict  for  the  plaintiffs  for  $53.05^ 
the  amount  of  the  costs. 

Smith  and  Fullertony  for  plaintiff  in  error. — There  is  no  snch 
record  as  that  recited  in  the  setr#  faeia$.  The  defendant  was 
bonnd  to  Campbell  alone,  and  the  plaintiffs  could  not,  br  the 
amendment,  vary  his  responsibility :  o  Bob.  La.  R.  4kl;9  nheoL 
680  ;  4  ^orr  848;  6  Id.  816;  7  Sarria  119. 

Golden  and  Fulton^  contriU — The  anendment  made  was  pro* 
perly  allowed :  Act  4th  May,  1852 ;  Pwrd.  Dig.  88.  The  de- 
fendant assumed  his  responsibility  subject  to  every  legal  change 
or  amendment  which  might  be  made  in  the  eause:  Act  20th 
March,  1845 ;  Purd,  Dig.  48.  Bail  undw  this  statute  assumes  a 
more  extensive  responsibility  than  an  ordinary  svety.  Nor  is 
the  engagement  subject  to  the  same  equities. 

The  opinion  of  the  Court  was  d^vered  by 

Lbwis,  C.  J. — ^When  Fullerton  became  the  bail  for  Millisan's 
appeal,  Hugh  Campbell  alone  was  the  plaintiffs  The  result  ^ws 
that  he  ought  to  have  joined  in  the  action  the  names  of  Philip 
Templeton  and  A.  Colwell,  and  that  the  award  in  favour  of  Camp- 
bell alone  was  unjust,  or  at  least  illenl.  The  omission  to  join 
the  proper  parties  may  have  deprived  the  defendant  of  a  fair 
hearmg  in  questions  of  payments  to  the  parties  not  named,  or  set- 
offs asainst  the  real  plaintiffs,  and  may  also  have  deprived  the 
defendant  of  the  security  to  which  he  was  entitled  in  case  of  a 
judgment  in  his  favour.  These  considerations  may  have  influenced 
Fullerton  in  becoming  security  for  the  appeaL  He  became  bail 
on  an  appeal  against  the  ui^just  olaim  of  Hugh*  Campbell.  His 
engagement  is  not  to  be  extended  to  liabilities  for  his  principal  in 
a  suit  brought  by  Hugh  Campbell,  Philip  Templeton,  and  A.  Col- 
well. The  Court  had  tlie  power  te  permit  the  amendment,  if  it 
appeared  to  them  that  &  miistake  or  onsosioA  had  been  made.  But 
-the  mistake  in  this  oaae  was  that  of  the  |)laintiffi^  and  they  have 
no  right  to  visit  the  consequenoeft  of  it  upon  tlra  bail,  wno,  for 
an  that  appearsy  n«ver  wwild  have  beoonw  bound  as  bail  on  appeal 
if  the  recovery  before  the  arbitratom  had  been  in  &vour  of  die 
proper  parties^  The  iudgment  should  have  been  for  the  defend- 
ant on  the  plea  of  ftui  tkl  record* 

Judgment  reversed  and  judgment  for  the  plaintifb  in 
error  on  the  plea  of  %%l  tM  record,  with  costs. 
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In  an  lotioa  €f  partition^  idiere  a  yerdiot  and  Judg^nent  are  rendered  for 
the  defenduite  on  ue  plea  of  won  UnerU  iutimul^  thej  cannot  recover  their 
coets  from  the  plaintiit 

Error  to  tlie  Common  Pleas  of  FayetU  ^euntj^. 

This  was  a  BeirefacioB  but  reeogmmjmet.  An  action  of  parti- 
tion was  brought  bj  Lewis  Mitchell  agMnst  M.  W.  Lrwin  and 
others — ^the  defendants  pleaded  non  tenent  insimul  The  plaintif 
was  ruled  to  enter  security  for  costs,  and  Shaw,  the  defenoant^  en- 
tered into  reco^isanee  in  the  sum  of  one  hundred  dollars^  as 
security  for  plaintiff.  A  yerdict  and  judgment  were  entered  in 
the  partition  in  favour  of  the  defendants.  This  suit  was  brought  lo 
recover  plaintiff's  costs.  A  verdict  was  rendered  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court,  whether  costs  were 
recoverable  in  the  cause.  The  Court  below  (Gilmorb,  P.  J.) 
entered  judgment  for  the  plaintiff  on  the  verdict. 

This  was  assi^ed  for  error. 

JDefordj  for  plaintiflfe  in  error. 
Patterson^  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — ^After  some  conflicting  decisions,  it  was  settled 
in  equity  that  Ihe  costs  of  issuing  and  executing  the  commission, 
in  partition,  and  of  maldng  out  the  title  to  the  several  parts  of 
the  estate,  should  be  borne  by  the  parties  in  the  proportions  in 
which  they  were  respectively  entitled  to  the  estate :  Calmady  v. 
Calmady,  17  Vei.  555,  note  1 ;  Agar  v.  Fairfax,  17  Ves.  588. 
But  no  costs  were  given  up  to  the  hearing  of  the  bill:  Baring  v. 
Nash,  1  Ves.  f  Bea.  554.  For  it  was  thought  that  one  party 
ought  not  to  bear  any  portion  of  the  charges  incurred,  in  respect 
to  previous  collateral  questions  raised  by  the  other :  Whaley  v. 
Dawson,  2  8eh.  ^  Left.  871.  In  accordance  with  this  rule,  it 
would  seem  to  be  clear,  that  where  the  bill  was  dismissed  on  the 
ground  that  the  plaintiff  had  no  interest  in  the  estate,  or  no  right 
to  partition,  he  could  have  no  claim  upon  the  defendant  for  any 
portion  of  the  costs.  But  whatever  may  be  the  rule  in  equitv,  it 
was  settled  in  Stewart  v.  Baldwin,  1  Penn.  Rep.  461,  that  where 
a  defendant  obtains  a  verdict  in  a  writ  of  partition  at  law^  on  the 
plea  of  non  tenent  intimul,  he  cannot  recover  costs  from  the 
plaintiff.  That  is  precisely  the  case  before  us  now,  and  the  only 
question  is,  does  the  Act  of  11th  April,  1835,  apply  to  cases  of 
this  kind.    That  Act  declares  that  ^^  the  costs  in  partition  shall 
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be  paid  by  all  the  parties  in  proportion  to  their  several  interests." 
Where  the  parties  hold  together,  it  is  for  their  benefit  to  have 
their  shares  set  out  in  severalty :  2  P.  Wtju.  877.  It  is,  there- 
fore, reasonable  that  each  should  bear  a  proportion  of  the  ex- 
penses of  partition.  The  Act  of  1835  was  designed  to  enforce 
this  principle  of  equity,  and  to  engraft  it  upon  the  action  at  law* 
But  it  applies  only  to  cases  where  the  parties  have  a  common  in- 
terest, and  where  that  interest  is  set  out  in  severalty  by  the  par- 
tition. Where  there  is  no  interest  in  common  to  be  divided,  or 
where  there  is  no  partition  awarded — where  the  plaintiff  has  no 
interest  whatever,  and  the  defendant  is  entitled  to  the  whole 
estate  in  severalty,  it  would  be  unjust  to  compel  the  parties  to 
pay  the  costs  ^^m  proportion  to  their  interests."  Under  that 
rule  the  party  who  owned  the  tvhole  estaUj  and  who  was  unjustly 
vexed  by  the  false  claim  of  one  who  had  no  interest  whatever, 
would  be  bound  to  pay  all  the  costs.  If  the  Act  of  Assembly  ap- 
plies to  the  case  at  all,  it  makes  him  liable  not  only  for  his  own 
costs,  but  for  the  costs  of  the  party  who  unjustly  annoyed  him 
with  a  groundless  suit.  It  is  plain  that  the  Act  does  not  apply  to 
the  case  of  a  verdict  for  the  defendant,  on  a  plea  which  denies 
that  the  parties  hold  the  estate  together  and  undivided.  In  such 
a  case  there  is  nothing  to  show  the  extent  to  which  each  is  in- 
terested in  the  estate,  and  the  law  as  it  stood  before  the  Act 
applies.  By  that  law  no  costs  are  recoverable.  This  may  seem 
unreasonable,  but  the  remedy  is  with  the  legislature.  We  cannot 
alter  the  law :  1  Penn.  Rep.  461.  If  the  statute  of  4  James  1, 
ch.  3,  was  really  enacted  in  the  language  in  which  it  purports  to 
be  copied  in  the  paper-book  of  the  defendant  in  error,  the  pro- 
priety of  the  decision  in  Stewart  v.  Baldwin  might  be  doubted. 
By  omitting  the  words  which  expressly  confine  it  to  cases  wherein 
the  plaintiff  or  defendant  might  have  costs,  in  case  judgment 
should  be  siven  for  him,  the  counsel  represents  it  as  having  a 
general  application  in  favour  of  defendants  in  all  actions  whatso- 
ever, where  the  defendant  nonsuits  the  plaintiff,  or  obtains  a  ver- 
dict against  him.  We  do  not  suppose  that  any  unfair  practice 
was  intended  in  omitting  the  material  part  of  the  statute.  But 
counsel,  for  their  own  sakes,  should  be  careful  to  guard  against 
such  unaccountable  omissions.  Others  might  not  be  as  charitable 
in  their  constructions. 

Judgment  reversed,  and  judgment  entered  here  for  the 
plaintiff  in  error  turn  obstante  veredicto^  on  the  point 
reserved. 
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Ramage  versus  Peterman. 

Where  the  evidence  of  the  location  of  a  snrrey  is  conflicting  or  doubtful,  it 
mast  be  referred  to  the  jury ;  but  where  the  evidence  is  clear  and  there  is  no 
room  for  doubt  as  to  what  land  is  included,  the  law  of  the  case  as  to  which  of 
the  parties  has  the  better  title  to  the  interference  is  for  Uie  Court,  and  they 
may  give  a  binding  direction  xrgon  the  same. 

Where  the  jury,  directiy  asainst  the  charge  of  the  Court,  found  a  verdict 
fat  the  plaintiff,  the  Court  had  authority  to  send  them  out  to  reconsider  their 
finding,  and  record  their  verdict  sulJsequently  rendered  in  favour  of  the 
defen&nt. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  ejectment  brought  by  Benjamin  Bamage  to  recover 
from  Philip  Peterman  about  &ee  acres  of  land  lying  in  Jones's 
district  of  the  depreciation  lands.  The  plaintiff  was  the  owner 
of  tract  No.  12 ;  the  defendant,  of  tract  No.  18.  The  land  in 
dispute  was  included  within  the  lines  of  both  tracts.  The  title  to 
the  depreciation  tracts  dates  from  the  patent.  The  defendant's 
patent  for  No.  18  was  dated  80th  August,  1786 ;  the  plaintiff's, 
for  No.  12,  on  the  day  following. 

The  Court  below  (Williams,  J.)  instructed  the  jury  to  find  for 
the  defendant.  The  jury  returned  into  Court  with  a  verdict  in 
favour  of  the  plaintiff.  They  were  thereupon  instructed  by  the 
Court  to  retire  and  reconsider  their  finding,  and  having  done  so, 
brought  in  a  verdict  for  the  defendant. 

The  counsel  for  the  plaintiff  objected  to  sending  the  junr  out  a 
second  time,  and  requested  to  have  the  verdict  recorded  as  the  jury 
had  returned  it ;  which  the  Court  overruled. 

The  instruction  to  find  for  the  defendant,  and  the  refusal  of  the 
Court  to  record  the  verdict  as  the  jury  first  brought  it  into  Court, 
were  the  errors  assigned. 

Woodiy  for  plaintiff  in  error. 

Bruce  and  Shinny  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — ^Where  contradictoir  evidence  is  given  of  the  loca- 
tion of  a  survey,  or  where  from  the  evidence  the  true  location  is 
doubtful  and  uncertain,  it  must  be  referred  to  the  jury  to  deter- 
mine the  land  included  in  the  survey ;  but  where  there  is  no  con- 
flict in  the  evidence,  and  no  room  for  doubt  or  hesitation  in  regard 
to  the  location,  there  is  nothing  to  leave  to  the  jury,  and  the  ques* 
tions  of  law  are  for  the  Court*  Such  was  the  case  in  hand. 
From  the  evidence  given  on  both  sides,  it  was  perfectly  clear  that, 
as  originally  surveyed,  the  land  in  controversy  was  induded.in 


Digitized  by  CjOOQIC 


•M  SUPBEME  C0T7RT  lPitt»burgh 

[Ramage  o.  Peterman.J 

both  numbers  12  and  18.  Not  a  ^'  single  spark  of  eyidence"  was 
offered  or  received,  from  which  a  doubt  oould  arise  as  to  the  true 
location  of  these  surveys,  and  hence  it  became  simply  a  question 
of  law,  which  gave  the  better  title.  And  this  was  equally  free 
from  difficulty.  To  the  depreciation  surveys  the  title  attaches 
from  the  date  of  the  patent,  and  as  the  defendant's  patent  was  the 
older  by  one  day,  it  gave  him  priority  of  right.  There  was  nothing 
in  the  case  to  impair  the  defendant  s  title,  and  therefore  the  IMs- 
trict  Court  rightly  charged  the  jury  that  the  verdict  should  be  for 
the  defendant. 

In  the  face  of  the  charge,  the  jury  returned  with  a  verdict  for 
the  plaintiff;  but,  upon  the  request  of  the  Court,  they  reconsidered 
their  verdict  and,  in  obedience  to  the  instruction,  fouod  for  the 
defendant. 

We  entirely  approve  of  the  course  pursued  by  the  District 
Court^  in  recommending  a  reconsideration  of  the  verdict.  Had 
the  first  one  been  received,  it  would  of  course  have  be^i  set  aside 
at  once,  and  a  new  trial  ordered.  Where  a  verdict  is  returned 
directly  contraJT*  to  the  charge  of  the  Court,  it  is  but  fair  to  pre- 
sume  that  the  jury  have  mistaken  their  instructions,  and  it  is  far 
better  to  give  them  an  opportunity  to  ooirect  the  mistake,  than  to 
impose  upoa  the  parties  the  delay  and  expense  of  another  triaL 

Judgment  affirmed* 


Essler  verstis  Johnson. 

In  proceeding  under  the  Act  of  3d  April,  1830,  relative  to  landlord  and  ten- 
mt,  me  affidam  of  the  defendant  that  me  title  to  land  will  come  in  qnestion, 
will  not  oust  the  joriadiotioa  of  the  joatioef ;  it  Must  be  proved  liloe  any  other 
fact  in  the  caose. 

Where  the  judgment  of  the  justices  is  affirmed  on  certiorari,  it  becomes  a 
judgment  of  the  Court  of  Conmion  Pleas,  from  which  the  writ  othaberejiu^ 
possesaionem  may  issue. 

Error  to  the  Common  Pleas  ^AlUghmy  etmnty. 

This  was  a  proceeding  commenced  before  two  justices  under  the 
Act  of  3d  April,  1880,  in  r^ation  to  landlords  aad  tensAts. 

On  the  heariii^  before  the  justices,  Essler  appeared  and  made 
affidavit  that  the  title  to  the  real  estate  would  come  in  questiaii, 
and  that  he  ^d  not  hold  by  lease  or  otherwise  from  Jdmson,  bus 
<daimed  title  in  himself. 

The  justicos  gave  kidgment  against  Essler,  and  he  removed  thft 
Miae  to  theCeivt  of  Common  Pleas  by  eerti^rm^  where  iiie  same 
was  affirmed^  and  a  writ  of  habere  fadM  po9HM9wmm  iamttL 
Xhis  writ  of  error  wm  then  taken. 

The  on^  q^uestieiui  rmmi.  hen  iRit^  whether  &e  jurmdietieB 
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of  the  justices  was  ousted  by  the  affidavit  of  the  defendant^  and 
whether  the  Conrt  of  Common  Pleas  had  power  to  issue  a  writ  of 
habere  facias  in  the  case. 

Howard  and  MeC<mdlem,  for  plaintiff  in  error. 

Shawionj  for  defendant  in  error. 

The  opinion  of  the  Court  was  ddiTered  by 

Enox,  J.— In  Clark  v.  Ererly,  %W.^8er.  226,  it  was  held  that, 
in  a  proceeding  by  a  landlord  against  a  teMuatt,  to  recorer  possession 
of  the  demised  premises,  under  the  Act  of  8d  April,  1880,  if  it 
appeared  from  the  evidence  that  the  title  was  in  dispute,  and  that 
the  alleged  lessee  refused  to  pay  rent  because  he  claimed  title  in 
himself,  the  jurisdiction  of  the  magistrates  was  at  an  end,  and  the 
remedy  to  obtain  possession  must  be  the  common  law  action  of 
ejectment.  But  there  is  no  intimation  in  the  ease  above  men- 
tioned that  the  defendant's  affidavit  that  he  claims  title  to  the 
land,  is  sufficient  to  prevent  the  landlord  from  obtaining  possession 
by  the  summary  proceeding  given  by  the  Act  aforesaid.  The  Act 
of  20th  March,  1774,  commonly  known  as  the  Landlord  and  Tenant 
Act,  as  well  as  that  of  16th  June,  1886,  in  reference  to  purchasers 
at  sheriff's  sale,  authorizes  the  oath  of  the  party  claiming  ad- 
versely to  be  taken,  so  as  to  prevent  the  justices  from  giving  final 
judgment;  but  there  is  no  such  provision  in  the  Act  of  8d  April, 
1830,  and  the  general  rule  clearly,  is,  that  want  of  jurisdiction 
eannot  be  establShed  by  the  oath  of  the  party  alleging  it.  Under  the 
One  Hundred  Dollar  Act  a  justice  of  the  peace  has  no  jurisdiction 
of  a  cause  of  action  where  the  title  to  land  may  come  in  question, 
directly  or  indirectly ;  but  it  was  never  pretended  that  the  affidavit 
of  the  defendant,  that  the  title  of  land  would  come  in  question, 
could  be  received  in  order  to  oust  the  jurisdiction  of  the  justice. 
Unless  it  appeared  affirmatively  by  the  plaintiff's  showing,  it  had 
to  be  proved  by  the  defendant,  like  any  other  fact  in  the  cause ; 
and  when  shown,  it  was  the  duty  of  the  justice  at  once  to  dismiss 
the  suit.  If  the  justice  proceeded  to  give  judgment,  the  want  of 
jurisdiction  could  be  shown  upon  an  appeal  to  the  Common  PleaS) 
and  then  it  was  equally  fi^tal  to  the  acticm.  It  must  always^  h^m^ 
ever,  be  established  by  competent  evidence. 

Where  the  question  of  jurisdiction  depends  upon  the  evidenoe 
^ven  in  a  case,  a  court  of  error  can  only  look  to  tiie  record ;  and 
if  the  evidence  is  not  upon  the  record,  such  Court  must  presume 
that  the  inferior  tribunal  has  deeided  correctly.  The  remedy  for 
an  incorrect  decision  by  the  justiees  was  by  appeal  to  the  Commoa 
Pleas,  and  in  that  Court  the  evidence  oould  have  been  put  up<m 
the  record  by  a  bill  of  exceptions,  and  oould  have  been  reviewed 
here. 
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As  the  case  is  presented,  we  have  nothing  to  disprove  the  juris- 
diction of  the  alderman,  but  the  defendant's  own  affidavit ;  and 
that  is  of  no  account  whatever.  Neither  by  certiorari  to  the 
Common  Pleas,  nor  by  writ  of  error  to  this  Court,  can  the  evidence 
given  before  justices  of  the  peace,  in  a  proceeding  like  the  one 
under  consideration,  be  brought  up  for  re-examination.  The  judg- 
ment of  the  justices  upon  all  questions  of  fact  is  conclusive,  unless 
appealed  from. 

The  writ  of  habere  faeioi  j>0d$e$9ionem  properly  issued  from  the 
Common  Pleas,  after  the  judgment  was  affirmed  on  certioraru 
It  then  became  a  judgment  of  that  Court,  and  there  it  was  to  be 
enforced. 

Judgment  affirmed. 


Grier  and  Warner's  Appeal. 

Administrators,  who  have  sold  property  of  the  decedent  to  a  creditor  of  the 
estate,  may  set  off  the  amount  ag^st  the  pro  raia  dividend  of  sach  creditor, 
apon  a  distribution  of  the  funds  m  their  hands  in  the  Orphans'  Court 

Where  the  Orphans'  Court  makes  an  order,  upon  matter  appearing  of  record 
in  the  Court,  it  is  not  fatal  to  the  proceedings,  that  the  facts  were  not  set  forth 
in  a  petition  verified  by  affidavit 

Appeal  from  the  decree  of  the  Orphans'  Court  of  AUegheny 
county. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

J.  E.  Brady y  for  appellants. 

Marshall  and  Brown^  contrli. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — David  A.  Grier  and  Griswold  E.  Warner,  as  admi« 
nistrators  of  Nathaniel  Stout,  filed  an  account  with  the  register 
of  Allegheny  county,  in  which  the  balance  in  their  hands  was 
stated  at  $8852.70.  After  confirmation  by  the  Orphans'  Court, 
aji  auditor  was  appointed  to  distribute  the  money  in  the  hands  of 
the  administrators  amongst  the  creditors.  The  fund  wai^  insuffi- 
cient to  pay  the  debts,  and  a  pro  rata  distribution  was  made.  The 
auditor  reported  to  the  claim  of  Valentine  Fehl's  assignee  $200.64, 
and  the  report  was  confirmed,  and  the  administrators  were  directed 
to  pay  the  money  in  accordance  with  the  report — subsequently  the 
Orphans'  Court  made  an  order,  iq>on  the  administrators,  to  pay 
the  money  appropriated  to  the  claim  of  Fehl's  assignee  into  Court, 
or  show  cause  why  an  attachment  should  not  issue. 
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In  answer  to  the  rule,  the  adminiBtrators  denied  their  liability 
to  pay  the  money — 1.  Because,  before  Fehl  made  the  assignment 
to  Bell,  they  had  sold  to  him  a  span  of  horses,  belonging  to  the 
estate,  for  the  sum  of  9150,  which  was  a  part  of  the  balance  re- 
ported to  be  in  their  hands,  and  of  which  distribution  had  been 
made,  although  it  had  never  been  paid  by  FehL 

2.  Because  the  administrators  held  Fehl's  note  for  9200,  tor 
property  belondn^  to  the  estate  which  was  purchased  at  public 
sale  by  him,  and  indch  also  formed  a  part  of  the  fund  distributed. 
The  answer  was  verified  by  affidavit,  and  no  replication  made  to 
it,  nor  evidence  ^ven  to  disprove  it.  We  must  therefore  take  it 
as  true.  It  is  difficult  to  perceive  upon  what  ground  the  Orphans' 
Court  made  the  rule  for  attachment  absolute.  It  is  by  no  means 
an  uncommon  practice,  for  those  persons  having  claims  against  an 
estate,  to  purchase  from  the  personal  representatives  property  be- 
longing to  the  estate,  and  when  it  is  ascertained  how  much  the 
purchaser  is  entitled  to  receive,  either  as  creditor  or  distributee, 
from  the  estate,  an  application  is  made  of  the  property  purchased, 
to  the  demand  of  the  purchaser  against  the  estate.  Neither  the 
confirmation  of  the  account  nor  the  approval  of  the  auditor's  re- 
port prevented  the  administrators  from  claiming  that  the  pro- 
perty, received  by  the  creditor  belonging  to  the  estate,  should 
apply  upon  his  dividend.  It  is  true,  as  against  the  assignee,  the 
administrators  can  only  claim  a  credit  for  the  property  sold  to 
the  creditor,  before  notice  was  given  to  them  of,  the  assignment ; 
but  such  as  was  sold  before  they  had  notice,  would,  in  equity, 
amount  to  a  payment  of  the  creditor's  dividend.  It  was  merely 
a  payment  in  advance  of  the  time  when  it  could  have  been  legally 
claimed,  but  it  was  valid  between  the  parties  to  the  transaction, 
and  of  course  bound  the  assignee.  He  only  took  by  the  assign- 
ment the  right  to  demand  from  the  estate  what  was  then  due  to 
his  assignee,  subject  to  all  the  equities  between  the  administrators 
and  the  assignor. 

The  case  of  Carter's  Appeal,  10  Bart  144,  is  cited  to  sustain 
the  order  of  the  Orphans'  Court ;  that  case  is  not  in  point,  for 
tiiere  the  claim  which  the  administrator  sought  to  set  off  against 
the  distributee  was  due  to  the  administrator  in  his  own  right,  and 
it  had  no  connexion  with  the  settlement  of  the  estate.  The  at- 
tachment was  erroneously  awarded,  and  must  be  set  aside.  If 
there  are  any  disputed  facts,  the  Court  can  direct  an  issue,  or,  if 
it  is  preferred  by  the  parties,  send  the  matter  to  an  auditor  to 
find  the  facts.  As  the  case  is  here  presented,  the  assignee  is 
legally  entitled  to  receive  the  difference  between  the  amount  re- 
ported by  the  auditor  in  his  favour,  and  the  price  of  the  horses, 
for  the  answer  does  not  allege  that  the  sale  of  the  property,  out 
of  which  the  note  originated,  was  previous  to  notice  of  the  a6sign< 
ment  from  Fehl  to  BelL 
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The  ohjtf^on,  to  the  ioriscUctioii  of  the  Orphans'  Court  is  Bot 
sustained.  When  aa  order  is  made^  founded  upon  facts  appearing 
of  record  in  tike  Court,  it  is  not  fatal  to  the  proceeding  that  th0 
facts  were  not  set  forth  in  a  petition  verified  by  affidavit  preceding 
the  order. 

The  order  of  the  Orphans'  Court,  making  tike  rule  finr. 
attachment  absolute,  is  set  asids.  And  die  record  is 
remitted  to  said  Court,  mth  directions  to  proceed  and 
ascertain  how  much,  if  anything,  is  due  to  the  assignee^ 
in  accordance  with  the  opinion  accompanying  this 
,  «  decree ;  and  it  is  farther  ordered  that  the  costs  of  tha 
ap|Mal  be  paid  by  the  appellee* 


Henry  verstis  Raiman. 

Ad  attoroey-^i-law  who  has  been  employed  pfofessioBallv  te  swBtain  a  iitie 
to  land,  cannot  either  before  or  after  the  oaose  m  ended,  or  duciag  the  oontiBs- 
ance  or  after  the  termination  of  the  relation  of  counsel  and  client,  while  the 
client  holds  or  after  he  has  conveyed  his  interest,  purchase  for  himself  the 
opposing  or  any  outstanding  title,  but  such  a  purchase  will  enure  to  the  benefit 
01  liie  ouent  or  his  vendee. 

Where  the  relation  of  oonSdenoe  is  in  regard  to  tiie  title  lo  lands,  the  oUi- 
gation  of  fidelity  upon  the  counsel  follows  such  title  into  whosesoever  hands  it 
may  go,  and  go<>d  tkith  and  public  policy  require  that  such  obligation  should 
neverhQ  violated. 

A  client,  or  his  vendee,  may  reeover  the  premises  from  sndi  delinqaeiii 
counsel,  by  paying  or  tendering  the  amount  of  the  purchase-money  with  inl^ 
rest ;  and  a  purchaser  firom  such  counsel  with  notice  of  the  DEtcto,  is  in  tiie 
same  situation. 

Where  a  party  is  entitled  to  a  conveyance  on  the  payment  of  the  purchase- 
money,  which  he  tenders,  and  a  deed  is  refosed,  it  is  not  neoessary  to  avw  a 
tender  and  pay  the  money  into  Court;  it  is  sufficient  to  Mn^  it  in  at  the  triaL 

A  condition  annexed  to  a  verdict,  is  in  the  nature  of  an  mjuaotion  to  stay 
proceedings  at  law,  and  an  uncertainty  in  it  vrill  not  vitiate  the  verdict:  the 
Court  may  reduce  tiie  condition  to  a  certainty  either  with  or  without  an  issue. 

Error  to  the  Common  lieas  of  Semet%€t  t<>wfitg. 

Ejestment  for  three  hundred  acres  of  land  brought  by  Samuel 
Raiman  against  Williun  Henry.  Henry  Woo^  and  Henry  C(f- 
mer  wwe  the  holders  of  the  legal  title  to  the  land  in  eontroyersy ; 
and,  on  the  5tfa  March,  1826,  demised  the  same  to  Peter  Henry, 
OB  an  improyement  lease  for  seyen  years.  While  Peter  Hem^ 
was  in  pcMession  nnder  this  lease^  he  took  o«t  a  -warrant  for  this 
same  land  on  the  ^h  J«ly,  1882,  had  a  sory^  made  and  retBmad ; 
and,  on  proeeedings  before  the  Board  of  Property,  the  Reese 
Meredith  warranti  nnder  wMeh  Woecb  &  Clymer  elasmed,  was  de- 
clM-ed  yoid,  and  a  patent  issued  to  Peter  Henry  upon  Iris  warrant 
and  svryey,  on  the  Sltft  JanuM^,  1838.  Woods  k  Glymer  tber»- 
upon  brought  an  ejectment  against  him.     In  this  eause  Joshva^R 
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Cox,  Ibq.)  was  one  of  the  coiuiBel  of  Peter  Hetury,  and  had  all  the 
title  papers  of  Heorr  relating  to  the  knd  ki  hi3  poeseseion.  The 
cause  was  tried  in  1837,  aad  a  verdiet  and  jttdgaient  rendered  in 
favour  of  the  plaintifis.  A  wYit  of  habere  fadm  wae  iflBuedy  and 
the  plaintiffs  put  in  possession  on  the  7th  February,  1839*  Peter 
Henry,  on  the  1st  of  November,  1838,  being  atiU  in  poasessioii, 
convened  aU  his  interest  in  the  premises  to  Sanmel  Baiaiiin,  the 
plaintiff  in  this  suit.  In  1839,  to  September  Term,  Samjuel  Bai- 
man  brou^t  an  iMtiop  against  Paul  Oleavkiger  and  WilUam 
Henry,  to  reeover  these  wne  {Mtemises,  in  which  a  v^dict  and 
judgment  were  rendered  in  his  fif^vour ;  but,  the  cause  bem^  r^ 
moved  to  this  Court,  it  was  reversed  on  the  ^^ound  that  Bannan 
could  not  reeover,  mthout  I>^i^  -or  t^^^nqg  the  ABH)ti)it.Coz 
paid  when  be  pnrohased.  When  the  record  was  i^aattod,  the 
plaintiff  took  «  nonsuit:  (See  the  Cjiee  vcfported  by  the  Bame  af 
Cleavmger  ^.  Beimar,  8  IT.  ^  Ser.  486<)  %ij  agpeemetit  with  tiM 
counsel  of  Woods  k  Olymer,  J.  F.  Cox  pnrohMcd  their  title, 
but  die  piip^  is  without  date.  On  the  ,15th  Febnvury,  1889,  the 
executrix  of  Cl^mer  conveyed  to  Cox  4he  ifttenesit  pf  Clymer, 
being  two  undivided  third  paarts ;  and,  on  th^  29A  March  follow- 
ing, the  esecators  of  Woods  convoyed  to  Cox  the  semi^iBag  oi»e^ 
third  of  the  premises ;  aad,  on  the  14th  Decembei^  ,1839,  Jeslnia 
F.  Cox  and  wife  conveyed  to  William  Henry,  the  defendant  beloir, 
for  the  consideration  of  $1600.  William  Henr^  was  a  witness  oa 
the  trial  of  the  case  of  Woods  k  d^^mer  a^amst  Peter  Henry, 
in  1837,  aad  faiewof  the  sale  by  the  kitter  m  1838,  to  BaunsA, 
the  plaintiff  «nd  «lso  tl^  ikfx  l^id  been  the  counsel  pf  Peter 
Henry  hi  4hat  cause* 

On  the  tridl  of  .this  "ff/m^  Peter  .Heu*^  was  ^acammed  as  a  witi^ 
ness,  and  proved  that  his  papers,  in  relation  to  the  land,  had  beCA 
fvA  ttto  the  hisidd 'of  Oox,  as  counsel  in  thetHoiaB,  in  1836,  and 
continued  with  him  until  about  the  time  he  ^d  to  Baiman  in  t^kC 
faU  of  1838^  aM  that  If r.  Cox  had  instmeted  him  that  his  title 
was  superior  to  that  of  Woods  k  Clymer,  and  advised  agamsit 
a  compromised  tbe^caiise  or  fw\i^»Ae  •of  their  title. 

Before  the  institaition  of  thais  spiit,  Uie  plaii^iff  tendcTod  t0  thf 
defendant  ^liSOd,  apid  i^id  into  Court,  on  the  &0t  trial  of  tibe 
caase,  $1480.  Xhe  verdict  on  tiiat  trial  was  for  the  d^endae^ 
which  was  set  aside  hf  the  Com^;  and  1^  money  paid  in  was 
paid  back  to  the  plaintiff's  counsel.  On  the  second  trial  the  plaitk- 
tiff  paid  intoCpiwt  the  sum  of  |160a  The  jury  found  ;a  verdict 
as  follows: — ^'^  W«  £&4  S^r  pkintiff^  by  piaipit^  pi^^^  back  ^ 
yttpchasoi mojoy . wjtji  i«tM!'est»" 

ISie  foUowing^^intawefe  submitted  to  theCewrt  1^de£eii4' 
'«nt's  coonipel  :•— 

1.  That  if  the  jury  believe  that  the  relation  cf  attorney  and 
^djktwti  IMpreen  <r.  F«  Cox  and  P^ter  Henry,  in  the  suit  \t^em  hun 
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and  Clymer  k  Woods,  was  at  an  end  when  the  purchase  of  the  land 
was  made  hj  J.  F.  Cox,  then  their  verdict  must  be  for  defendant. 

2.  If  the  jury  believe  that  such  relation  did  exist  when  Mr. 
Cox  made  the  purchase  of  the  land,  clear  and  explicit  proof 
must  be  traced  nome  to  William  Henry  of  that  fact,  before  the 
plaintiff  can  recover. 

8.  Should  the  jury  believe  that  William  Henry,  the  defend- 
ant, was  induced  to  make  the  purchase  from  the  repeated  decla- 
rations of  Peter  Henry  that  he  would  not  purchase  the  Woods  k 
Clymer  title  in  any  event,  a  recovery  here  upon  the  part  of  the 
plaintiff  would  be  fraud  upon  the  rights  of  William  Henry,  which 
cannot  be  tolerated  in  a  Court  of  justice. 

4.  That  more  than  thirteen  years  having  intervened  between 
the  purchase  of  William  Henry  from  Mr.  Cox,  and  the  bringing 
of  the  present  suit,  during  which  time  valuable  improvements  were 
made  by  the  defendant,  it  would  now  be  contrary  to  the  clearest  . 
principles  of  equity  to  permit  the  plaintiff  to  recover.  Equities 
valid  and  undoubted  may  be  destroyed  by  time,  resulting  eithei 
from  easy  carelessness,  or  cold  and  calculating  cunning. 

6.  That  a  tender  paid  into  Court  must  remain  there  until  a 
final  adjudication  of  the  cause,  and  that  a  withdrawal  of  the 
money  n*om  the  custody  of  the  Courts  from  that  moment  leaves 
the  tender  in  the  same  condition  it  would  have  been,  had  it  not 
been  made  at  aU. 

6.  That  the  fraudulent  conduct  of  Peter  Henry,  in  attempt- 
ing, while  in  possession  of  the  land,  as  the  tenant  of  Woods  k 
Clymer,  to  defeat  the  title  of  his  landlord,  was  an  act  of  dis- 
loyalty that  for  ever  debars  him,  or  those  who  claim  under  him, 
from  demanding  equity  from  either  J.  F.  Cox  or  William  Henry, 
his  vendee. 

The  Court  (Eimmbll,  P.  J.),  after  stating  the  facts,  instructed 
the  jury  as  follows : — 

"  The  plaintiff's  counsel  claim  your  verdict  for  the  following 
reasons : — 

"  1.  That  as  Mr.  Cox  was  counsel  for  Peter  Henir,  in  relation 
to  this  title  when  he  purchased  from  Clymer  k  Woods,  he  became 
the  trustee  for  his  client,  Peter  Henry,  and  held  the  same,  either 
for  his  use  or  use  of  the  plaintiff,  who,  by  the  deed  of  1st  Novem- 
ber, 1888,  became  vested  with  the  legal  rights  of  Peter  Henry  in 
the  land. 

^'2.  That  the  defendant  cannot  claim  to  take  the  land  dis- 
charged of  this  trust  as  an  innocent  purchaser  without  notice, 
because  they  aver  that  the  defendant  knew  at  the  time  he  bought 
from  Cox,  and  previously  thereto,  the  relation  that  existed  be- 
tween Mr.  Cox  and  Peter  Henry,  as  counsel  and  client  in  regard 
to  the  title  and  claim  of  Peter  Henry. 

*^  8.  And  that  having  tendered  to  William  Henry,  tite  afienee 
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of  Mr.  Cox,  the  sum  paid  by  Coz  for  the  title  of  Cljmer  & 
Woods,  before  suit  brought  together  with  interest  to  the  day  of 
the  tender,  and  having  brought  that  sum  into  Court  this  day,  and 
deposited  the  same  with  the  clerk  to  defendant's  order,  the  verdict 
must  be  for  the  plaintiff. 

^^  K  the  jury  believe  that  these  positions  are  sustained  by  the 
evidence,  then  they  will  find  for  the  plaintiff,  unless  there  may 
be  something  to  prevent  it  in  the  instructions  ^e  Court  are  about 
to  give  on  the  points  submitted  by  defendant's  counsel,  ^ead.) 

'^  The  Court  answer  the  first  and  second  points  in  the  affirmative. 

"  The  Court  instruct  the  jury  on  the  third  point,  that  if  they  be- 
lieve that  William  Henry  was  induced  to  purchase  the  Woods  & 
Clymer  title  from  Mr.  Cox,  by  the  declarations  of  Peter  Henry, 
before  his  sale  to  the  plaintiff — that  he  had  abandoned  all  claim  to 
the  land,  then  plaintiff  cannot  recover.  But  if  Peter  He^ry  re- 
fused to  purchase  the  title,  because  he  thought  hid  own  the  best; 
and,  especially,  if  this  impression  was  made  on  his  mind  by  in- 
structions received  from  Mr.  Cox,  or  if,  when  he  refused  to  pur- 
chase, he  declared  his  intention  to  hold  on  to  his  own,  and  dispose 
of  it  to  some  one  else,  then  there  is  nothing  in  this  point  to  pre- 
vent a  recovery. 

"  The  Court  refuse  to  instruct  the  jury  on  the  fourth  point,  be- 
cause there  are  no  facts  in  the  case  to  which  the  principle  can 
be  applied. 

^'  In  answer  to  the  fifth  point  the  Court  instruct  you  that  the 
plaintiff  was  not  bound  to  leave  the  money  in  the  hands  of  the 
clerk,  during  the  intervals  of  the  Court,  having  produced  it  on  the 
trial  ready  for  the  defendant's  order,  he  has  done  all  that  can  be 
required  at  his  hands. 

^^  K  the  defendant  had  desired  to  avail  himself  of  the  tender, 
he  could  have  demanded  the  money  at  any  time ;  had  it  been  re- 
fused, the  advantage  gdned  by  making  it  would  have  been  lost. 

'^  Sixth  answered  in  the  negative." 

The  principal  errors  assigned  were  to  the  answers  of  the  Court 
to  the  points  of  counseL  The  reception  of  the  deed  from  Wood's 
executor  to  Cox,  in  evidence,  and  that  no  judgment  could  be  ten- 
dered upon  the  verdict — it  being  void  for  uncertainty. 

Boer  and  Hugu9^  for  plaintiff  in  error. 

Bdie  and  &aither,  contriU 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — Samuel  Baiman,  the  plaintiff  below,  claimed  the 
land  in  controversy  under  a  purchase  from  Peter  Henry,  who  had 
taken  out  a  warrant  for  it  on  the  9th  July,  1832,  and  received  a 
patent  on  Slst  January,  1835. 


Digitized  by 


Google 


t68  SUPREME  COURT  IPitMurgh 

William  Heary  claimed  under  a  warrant  to  Re66e  Meredith  in 
1776,  yihich  became  vested  in  Woods  ft  Cljmer ;  an  agreement 
between  the  attorneys  of  Woods  k  Olyraer  on  the  one  part,  and 
Joshua  F.  Cox  on  t«e  other,  ratified  by  conTeyanoes  to  Mr.  Cox 
on  the  15th  February,  1839,  and  29th  March,  1889,  together  with 
a  eonTeyance  from  Joshua  F.  Cox  to  William  Henry,  on  the  14th 
December,  1889. 

But  it  is  contended  that  the  purchase  by  Mr.  Cox,  of  the  title 
of  Woods  k  Clymer,  enures  to  the  benefit  of  Samuel  Raiman ; 
Mid  this  was  the  question  tried  in  the  Court  below.  It  was  in 
evidence  that,  in  September,  1883,  an  ejectment  was  brought  by 
Woods  k  Clymer  against  Peter  Henry;  that  the  latter  employea 
Joshua  F.  Cox  as  his  counsel  to  defend  the  suit,  and  placed  the 
title  papers  in  his  hands.  Mr.  Cox  received  a  fee,  and  attended 
to  the  trial  of  the  cause ;  but  Peter  Henry  was  not  heard  on  the 
merits  of  has  title,  on  the  ground  that  be  stood  in  the  relation  of  a 
tenant  to  Woods  k  Clymer,  and  was  bound  to  deliver  up  posses* 
sion  before  he  could  try  his  titles  The  cause  was  decided  against 
him,  on  the  6th  December,  1887,  and  he  was  turned  out  of  pos» 
session  on  the  7th  February,  1839. 

The  agreement  for  the  purchase  by  Cox  is  without  date,  so  that 
it  does  not  clearly  appear  whether  it  was  made  before  or  after 
Peter  Henry  was  turned  out  of  possession.  Nor  does  it  appeat 
whether  it  was  made  before  or  after  Peter  Henry  conveyed  his 
interest  to  Samuel  Raiman.  Clymer's  ratification  is  dated  but 
eight  days  after  Peter  Henry  was  dispossessed ;  and  as  Clymer 
Kred  in  a  distant  jpart  of  the  state,  and  the  facilities  for  travelling 
were  not  as  great  m  1889  as  they  are  now,  it  is  probable  that  Mr. 
Cox  made  the  contract  for  the  purchase  before  his  client  ceased  to 
occupy  the  premises. '  It  is  clear,  however,  that  his  client's  rights 
were  not  concluded  by  the  decision.  One  verdict  is  not  conclusive 
in  ejectment,  even  where  the  title  has  been  tried ;  but  in  this  case 
he  had  not  had  the  benefit  even  of  one  trial  on  Ins  title,  before  he 
found  his  own  counsel  arrayed  asainst  him,  armed  with  the  title 
of  his  adversary.  If  such  a  purchase  can  be  justified  by  showing 
that,  before  it  was  made,  the  relation  of  counsel  and  client  had 
terminated,  either  by  the  decision  of  the  cause,  or  by  the  conveys 
ance  of  the  client's  interest  to  another,  the  burden  of  proof  is  on 
the  party  who  affirms  this  to  be  the  case. 

But  such  a  transaction  is  not  to  be  sustained  on  any  such 
grounds.  It  is  a  mistake  to  suppose  that  the  attorney  is  at  liberty 
to  violate  the  professional  confidence  reposed  in  him  by  his  client, 
the  moment  the  relation  of  counsel  and  cKent  terminates.  The 
necessities  of  the  client  compel  him  to  repose  unlimited  oonfidenoe 
in  his  counsel.  When  he  is  in  jeopardy— either  of  Kfe,  liberty, 
property,  or  character— he  is  obliged  to  repose  confidence  in  his 
professional  adviser,  in  order  that  he  may  be  properly  defended* 
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If  he  is  tbreatened  with  a  lawsuit  ab»tit  his  latid,  he  is  tompcfied 
to  exhibit  his  title  papers  to  his  oouusd,  mad  to  disclose  to  him 
every  supposed  defect  in  them,  in  order  that  imperfeotions  may 
be  remedied,  and  preparations  made  to  sustain  the  title.  Bo, 
if  the  life  or  liberty  of  the  client  be  in  danger  from  le^  proceed^ 
ings  asainst  him,  imlimited  confidence  in  Us  counsel  is  so  neces- 
sary, that  he  cannot  safely  go  to  trial  without  it.  As  the  necessi* 
ties  of  litigation  compel  confidence  on  ike  one  side,  the  policy  of 
the  law  requires  fidelity  on  the  other.  The  policy  which  enjoins 
good  faith,  requires  that  it  should  never  be  violated.  The  reasons 
for  requiring  it  at  all  demand  that  it  shall  be  perp^kuaL  Occa* 
sions  may  arise  where  an  upright  counsellor  may  feel  himself  bound 
to  withdraw  from  his  client's  cause,  but  no  circumstances  whaterer 
can  justify  him  in  betraying  the  trust  reposed  under  llie  highest 
oblig^ion  of  professional  honour.  Where  fidelity  is  required,  the 
kw  prohibits  eyerythinff  which  presents  a  temptation  to  betray 
the  trust.  The  orison  which  deprecates  temptation  is  the  <^bpring 
of  infinite  wisdom,  and  the  rule  of  law  in  accordance  wkh  it  rests 
upon  the  most  substantial  foundations.  The  purchase  by  an  attor* 
ney  of  an  interest  in  the  thing  in  controy^sy,  in  opposition  to 
tile  title  of  his  client,  is  forbidden,  because  it  places  him  undev 
temptation  to  be  ui^ithful  to  his  trust.  Such  a  purchase,  there* 
fcre,  enures  to  the  benefit  of  his  client.  Where  the  confidence 
has  relation  to  the  title  to  land,  the  fidelity  d  the  eonnsel  must 
necessarily  follow  the  title  of  his  client  wherever  it  goes.  Any 
other  rule  woidd  defeat  the  object  of  the  trust,  by  destroying  the 
saarket  vahie  of  the  title.  If  a  trust  reposed  £mr  the  purpose  of 
Mtablishing  it,  Bii{^t  be  made  available  as  the  means  of  defeating 
it,  the  moment  it  passed  into  other  hands,  it  would  be  more  inju- 
rious  than  beneficial.  No  prudent  man  would  repose  confidence 
em  such  terms,  and  all  men  would  be  deterred  from  purehasing 
tblea  which  had  ever  been  in  the  hands  of  attorneys  or  counsel- 
lon»-a1>law.  If,  after  the  cause  is  ended,  or  the  rektum  of  counsd 
end  eKent  m  terminated  by  a  sale,  or  by  the  death  of  the  client^ 
the  counsel  employed  to  defend  the  title  should  be  permitted  to 
nudce  war  upon  it  by  means  of  the  purchase  of  the  hostile  claim, 
which  he  was  employed  to  oppose,  no  one  would  be  safe  in  the 
employment  of  professional  aid.  If  the  client's  vendees,  and  even 
his  (Mrphan  children,  may  be  ruined  by  means  of  violating  the  trust 
Mposed  by  their  vendor  or  ancestor,  and  such  breaches  of  trust 
ate  sanctioned  by  the  Oourts,  the  whole  Oommonwealt^  would  be 
eqaerwhehaed  in  litigation ;  all  land  titles  in  the  state  would  be  in 
jeopardy ;  the  Bar  would  cease  to  enjoy  the  confidence  of  the 
people,  and  the  Oourts  of  justice,  instead  of  being  the  bulwarks 
of  puUio  and  private  security,  would  become  the  most  intolerable 
engines  of  disturbance  and  oppression. 
In  the  case  of  Beid  v.  Stanley,  6  W.  ^  Ser.  876,  it  appeared 
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that  Reid  was  employed  by  one  Back  to  make  some  examinations 
respecting  Back's  title  to  the  lot  on  which  he  had  made  yalaable 
improyements.  Reid  discoyered  that  Back,  instead  of  making  Ins 
improyements  on  his  own  lot,  had  made  them  by  mistake  on  a  lot 
that  belonged  to  Henry  Pratt.  Reid  therenpon,  without  disclosing 
the  discovery  to  Buck,  purchased  the  lot  of  Mr.  Pratt.  Back,  a 
few  days  afterwards,  sold  and  conveyed  his  title  to  William  O. 
Birch,  who  put  Stanley  in  possession  as  his  tenant.  After  Birch, 
the  vendee  of  Buck,  had  been  in  i>ossession  by  his  tenants  more 
than  a  year,  Reid  brought  an  ejectment  against  the  tenant,  Stan- 
ley. Reid  was  not  a  member  of  the  Bar.  He  was  not  employed 
under  the  seal  of  professional  confidence.  He  was  merely  em- 
ployed as  an  agent.  Nevertheless,  it  .was  held  that  he  could  not 
avail  himself  of  a  defect  discovered  in  the  course  of  his  agency, 
and  that  his  purchase  of  the  adverse  title  enured  to  the  benefit  of 
his  principal.  It  was  not  supposed  for  a  moment,  in  that  case, 
that  Reid  could  assert  his  ill-gotten  purchase  against  the  vendee 
of  his  principal  with  any  better  success  than  he  could  against  the 
principal  himself.  Accordingly,  Stanley,  the  tenant  of  Birch, 
who  had  purchased  Buck's  title,  was  allowed  to  defeat  the  claim 
of  Reid,  on  the  ground  of  duties  assumed  by  him  while  the  title 
was  in  the  hands  of  Buck.  If  this  rule  exists  in  full  force  where 
the  agent  is  not  a  professional  adviser — where  he  is  not  an  officer 
of  the  Court,  created  and  recommended  to  public  confidence  by 
law — and  where  he  is  not  acting  under  the  sanction  of  an  oath  of 
fidelity  to  his  principal,  it  appues  with  much  stronger  reason  to 
the  relation  of  counsellor  and  client,  where  so  many  circumstances 
combine  to  increase  the  confidence  on  the  one  side,  and  add 
strength  to  the  obligation  on  the  other.  In  Galbraith  v.  Elder, 
8  Watts  81,  it  was  held  that  the  fidelity  of  the  counsel  must  be 
for  ever  ob$ervedy  and  that  a  purchase  of  the  adverse  title,  ^' after 
the  relation  of  counsel  and  client  had  ceased,  is  equally  forbidden 
with  a  purchase  during  the  existence  of  such  relation."  In  what 
has  been  here  said,  we  do  no  more  than  carry  out  the  spirit  of  that 
decision. 

But  had  Williun  Henry  notice  of  this  equity  ?  Notice  at  any 
time  before  payment  of  the  purchase-money  is  sufficient.  The 
receipt  on  the  body  of  the  deed,  although  good  evidence  of  pay- 
ment against  the  party  who  signed  it,  is  not  evidence  on  a  question 
of  this  kind  to  affect  the  rights  of  third  persons :  Union  Canal 
Company  v.  Young,  1  Whar.  431 ;  Bolton  v.  Johns,  6  Barr  151 ; 
Snelgrove  v.  Snelgrove,  4  Des.  287.  We  do  not  see  the  evidence 
of  payment  of  the  purchase-money  by  William  Henry  before 
notice  of  the  equities  arising  out  of  the  professional  duty  of  Mr. 
Cox.  But,  admitting  that  he  paid  the  whole  purchase-money 
when  he  made  the  purchase,  there  is  evidence  that  he  was  in 
attendance  as  a  witness  for  Peter  Henry  in  the  suit  in  which  Mr. 
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Cox  was  engaged  as  counflel,  and  that  lie  knew  that  the  latter  was 
so  engaged.  But  this  is  not  all.  He  purchased  pending  the  action 
brought  against  himself  and  Paul  Cleavinger  by  Samuel  Raiman 
to  September  Term,  1889.  That  action  was  full  notice  that  the 
plaintiff  claimed  the  land.  There  was  therefore  no  injury  done 
to  him  in  submitting  the  question  of  notice  to  the  jury. 

The  objection  to  the  tender,  on  the  ground  that  the  money  was 
not  kept  in  Court  from  the  time  it  was  refused  till  the  time  of 
trial,  seems  to  be  founded  on  an  inattention  to  an  established  dis- 
tinction on  this  branch  of  the  law.  Where  a  debt  is  due  on  k 
contract  ezecuted,  and  the  creditor  is  entitled  to  it  without  the 
performance  of  anything  on  his  part,  an  actual  tender  is  required, 
and  must  be  kept  good  by  bringing  the  money  into  Court  and 
pleading  the  tender,  at  an  early  stage  of  the  cause,  with  an  aver- 
ment of  '^  tout  temps  prist.''  But  this  is  not  necessary  where  the 
agreement  is  executory ^  and  the  acts  of  the  parties  are  to  be  con- 
current ;  as  where  one  is  to  make  a  deed  and  the  other  to  pay  the 
purchase-mone^.  In  such  case  an  unconditional  tender  is  not 
required.  It  is  sufficient  for  the  plaintiff,  in  order  to  put  the 
opposite  party  in  default,  so  that  an  action  may  be  maintained,  to 
show  that  he  was  ready  and  willing  to  pay  the  money,  on  receiving 
the  consideration  to  which  he  is  entitled.  An  offer  to  pay,  and  a 
demand  of  performance,  is  sufficient  if  performance  be  refused. 
In  such  case  it  is  sufficient  to  bring  the  money  into  Court  at  the 
time  of  the  trial.  The  rule  here  indicated  was  recognised  by  this 
Court,  on  full  consideration,  in  McKean  v.  Wagenblast,  a  case 
not  yet  reported.  Besides,  although  an  offer  to  pay  the  money 
was  necessary  to  the  support  of  an  action  brought  immediately  on 
the  defendant's  taking  possession,  no  such  offer  is  necessary  where 
the  possession  has  been  of  so  long  a  continuance  as  to  require  an 
account  of  the  rents  and  profits  before  the  amount  to  be  tendered 
can  be  ascertained.  The  law  never  requires  anything  unreasona- 
ble. It  was  sufficient  under  the  circumstances  of  this  case  to 
bring  the  money  into  Court  at  the  time  of  trial.  This  is  all  that 
is  necessary  to  be  said  on  this  part  of  the  case.  We  do  not  decide 
that  even  that  was  indispensable. 

But  it  is  alleged  that  the  verdict  is  void  for  uncertainty.  The 
verdict  is  in  favour  of  the  plaintiff  below  for  the  land  described 
in  the  writ.  This  is  sufficiently  certain.  The  uncertainty,  if  any 
exist,  is  in  the  condition  annexed  to  the  verdict,  and  not  in  the 
verdict  itself.  The  condition  is  in  the  nature  of  an  injunction  to 
stay  proceedings  at  law  upon  terms.  It  is  in  favour  of  the  defend- 
ant below,  and  it  was  his  business  to  see  that  it  was  expressed 
with  sufficient  certainty.  An  uncertainty  in  it  will  not  vitiate 
the  judgment  at  law.  In  the  exercise  of  its  chancery  powers, 
the  Court  may  reduce  the  condition  to  certain^  either  with  or 
without  an  issue  for  the  purpose:  Harmar  t^.  Holton,  ante,  p. 

Vol.  I.— 46 
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245.  The  plaintiff  below  is  required  by  the  condition  annexed 
to  the  verdict  to  pay  ^^back  the  purchase-money  with  into* 
rest."  What  purchase-money?  The  law  settles  this.  It  can 
be  no  other  than  the  purchas^money  paid  by  Joshua  F.  Cox, 
under  his  agreement  with  Woods  k  Clymer.  That  agreement 
is  returned  with  the  evidence,  and  forms  part  of  the  record.  By 
that  contract  it  appears  that  the  purchase-money  paid  bj  Cox  was 
$630,  with  interest  from  1st  May,  1839,  and  $150  with  interest 
from  1st  May,  1840.  This,  at  the  time  of  the  trial,  amounted  to 
the  sum  of  $1519.80 ;  and  that  sum  was  brought  into  Court  before 
the  verdict.  The  condition  annexed  to  the  verdict  is  therefore 
siAcientlj  oertaiif,  because  it  can  be  made  so  by  reference  to  the 
contract,  and  to  the  money  paid  into  Court. 

It  follows  from  these  views  of  the  questions  involved  in  the 
cause,  that  the  plaintiff  in  error  has  nothing  to  complain  of.  The 
action  of  tiie  Court  was  quite  as  favourable  to  him  as  he  had  any 
right  to  require.     The  judgment  must  therefore  be  affirmed. 

It  is  considered  that  the  judgment  on  the  verdict  be 

affirmed. 
It  is  fiirther  considered  and  ordered  that  William  Ilenry 
have  leave  to  take  out  of  Court  the  sum  of  %\&19.iQ 
deposited  there  for  his  use,  on  delivering  a  conveyance 
in  fee  to  the  said  Samuel  Raiman  of  the  said  William 
Henry's  title  to  the  premises  in  controversy,  as  fully 
as  it  was  derived  from  Joshua  F.  Cox,  free  from  all 
encurabranees  done  or  suffered  by  said  Cox  or  William 
Henry. 

Enox,  J.,  dissented  from  several  of  the  positions  taken  in  the 
foregoing  opinion. 


Baiguel  &  Ca.  verms  McConnelL 

An  attachment  execution  to  be  available  moat  make  the  debtor  of  the  defead- 
aiHgarnishee,  and  not  the  person  who  holds  the  evidences  of  the  debt 

Where  an  assignee  under  an  onrecorded  deed  of  assignment  for  the  benefit 
of  creditors,  was  summoned  as  garnishee,  and  admitted  that  he  held  hook 
aooounts  and  other  evidences  of  £bt,  uneolleeted,  moet  of  which  he  considered 
worthless,  no  judgment  could  be  entered  against  hun  for  the  amount  of  such 
accounts. 

Error  to  the  District  Court  of  All^Tuny  cowvtjf. 

This  was  an  attachment  execution,  issued  by  Baiguel  &  Co. 
upon  a  judgment  for  $2611.52,  obtained  bv  them  against  Joseph 
M.  iUliott,  in  which  Francis  B.  McConnell  was  made  garnishee. 
The  answer  of  the  garnishee  to  interrogatories  filed,  and  which 
^as  tho  only  evidence  in  the  cause,  disclosed  the  following  facts: 
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That  Elliott,  on  the  2d  October,  1854,  executed  to  garnishee  a 
general  deed  of  assignment  for  the  benefit  of  creditors,  which  had 
never  been  recorded.  That  nnder  said  deed  he  had  taken  posses- 
sion of  the  property  and  effects  of  Elliott,  and  realized  fVom  the 
sale  of  property,  after  deducting  expenses,  the  sum  of  ?585.22. 
And  that  he  had  in  his  possession  and  control,  book  accounts,  &c., 
amounting  to  the  Sum  of  $5158.22,  which  he  held  in  trust  for  the 
creditors  of  Elliott ;  and  added :  '^  I  have  collected  no  part  of  these 
claims,  and  consider  them  almost  entirely  worthless." 

The  plaintiff  entered  a  rule  to  show  cause  why  judgment  should 
not  be  entered  against  the  garnishee  upon  the  facts  disclosed  in 
tiie  answer ;  and  after  hearing,  entered  judgment  as  follows : — 

"  And  now,  June  12,  1855,  the  rule  to  show  cause,  &c.,  having 
come  on  to  be  heard,  and  the  caae  having  been  argued  by  counsel, 
it  is  therefore  upon  consideration  thereof  ordered,  that  judg- 
ment be  entered  by  the  prothonotary  against  F.  B.  McConneu, 
garnishee  of  J.  M.  Elliott,  for  the  amount  of  plaintiff's  judgment 
against  the  said  Elliott,  with  the  interest  and  costs,  to  be  dis- 
charged from  the  moneys  admitted  to  be  in  the  hands  of  garnishee, 
to  wit,  $585.22 ;  and  n*om  the  moneys  received  and  coming  into 
his  hands  from  the  book  accounts,  judgments,  &t!.,  amounting  to 
$5158.22,  assigned  to  him  by  the  said  J.  M.  Elliott." 

Thereupon  the  garnishee  sued  out  this  writ. 

Penney  and  Sterretty  for  plaintiff  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Lbwis,  C.  J.— Our  system  of  levying  executions  upon  debts 
due  to  the  defendant,  or  deposits  of  monej^  made  by  him,  or  of 
ffoods  or  chattels  pawned,  pledged,  or  demised,  is  established  by 
ttie  Act  of  16th  June,  1836.  By  that  Act  it  is  declared  that 
*^the  same  may  be  attached  and  levied  in  satisfaction  of  the 
plaintiff's  judgment,  in  the  manner  allowed  in  the  case  of  foreign 
attachment.  Our  proceedings  in  foreign  attachment  are  founded 
on  the  ctKtom  of  London.  By  that  custom  ^if  a  plaint  be 
affirmed  against  any  man,  and  he  is  returned  nihily  and  the  plain- 
tiff will  surmise  that  any  other  man  who  is  within  the  city  is 
debtor  to  the  defendant,  in  any  sum,  he  shall  have  his  garnish- 
ment a^inst  him,  for  him  to  come  and  answer  if  he  be  indebted 
in  the  form  which  the  other  hath  alleged :"  JPriv.  Lond.  253.  By 
this  custom,  and  under  the  Act  of  Assembly  regulating  foreign 
attachments,  the  rule,  in  the  case  of  attachioj^  a  debt,  is  to  serve 
the  attachment  upon  "  the  debtor  to  the  defendant ;"  the  "  gar- 
nishment'' shall  be  ^^  against  him,''  and  not  against  the  person 
who  merely  holds  the  evidences  of  the  debt.  In  Stewart  v. 
McMinn,  5  TT.  ^  Ser.  100,  there  has  been  a  seeming  departure 
from  this  rule.    In  that  case,  an  assignee  for  creditors,  holding 
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«nder  a  defective  assieiiment,  was  held  liable,  as  well  for  the 
money  in  his  hands,  as  for  the  debts  which  remained  uncollected. 
The  assignment  was  made  on  the  5th  Jane,  1837.  The  answer 
of  the  assignee  was  filed  in  March,  1888.  There  was  no  allegation 
that  the  debts  assigned  were  desperate  or  otherwise  uncoUectable. 
It  may  therefore  be  considered  a  case  where  the  assignee  had 
made  himself  personally  liable  for  them.  In  that  view  of  the 
case  he  might  fairly  be  regarded  as  ^'  the  debtor  to  the  defendant," 
and  the  '^  garnishment  against  him"  was  proper.  But  where 
there  is  nothing  to  show  that  the  assignee  is  in  any  manner  liable 
for  the  outstanding  debts ;  where  he  states  that  he  has  not  col- 
lected any  part  of  them,  and  that  he  ^^  considers  them  almost 
entirely  worthless ;"  and  where  there  is  no  attempt  to  impeach 
the  truth  of  this  answer,  but  the  answer  is  taken  to  be  true,  and 
the  judgment  is  founded  altogether  on  the  facts  admitted  in  it, 
there  is  no  ^*ust  ground  for  holding  the  assignee  liable  beyond  the 
money  admitted  to  be  in  his  hands.  A  judgment  for  ^'  the  moneys 
coming  into  his  hands  from  the  book  accounts,  judgments,  &c., 
amounting  to  $5158.22,  assigned  to  him  by  the  said  J.  M.  Elliott," 
is  unjust  if  the  intention  be  to  make  him  instantly  and  absoluteW 
liable  for  debts  Emitted  to  be  '^  almost  entirely  worthless."  it 
is  not  sufficiently  certain,  if  the  object  be  to  make  him  liable  in 
case  he  shall  hereafter  collect  them.  The  attachment  proceeds 
upon  the  ground  that  the  assignee  has  no  right  to  collect  them. 
How  then  can  he  be  made  liabte  for  failing  to  do  what  he  has  no 
right  to  do  ?  The  rule  in  foreign  attachment  is  that  the  garnishee 
18  not  liable  for  goods  which  came  to  his  hands  after  plea  pleaded : 
Priv.  Land.  25y ;  Sergeant  on  AttachmenU  103.  The  iudgment 
in  the  present  case  is  in  contravention  of  that  rule,  and  is  liable 
to  the  farther  objection  that  instead  of  putting  an  end  to  the 
cause,  it  only  lays  the  foundation  for  further  proceedings  to  ascer- 
tain the  extent  of  the  garnishee's  liability.  The  proper  course 
for  the  plaintiff  is  to  serve  his  attachment  upon  those  who  are 
"  debtors  to  the  defendant."  His  proceeding  against  the  assignee, 
as  to  all  beyond  his  own  personal  liability,  is  not  a^roceeding 
against  the  defendant's  debtor. 

The  objections  to  the  judgment  against  the  assignee  for  the  sum 
of  money  admitted  to  be  in  his  hands,  are  not  sustained. 

It  is  considered  that  so  much  of  the  judgment  of  the 
District  Court  as  directs  that  the  plaintiff's  judgments 
shall  be  discharged  from  the  moneys  coming  into 
the  hands  of  the  garnishee  from  the  book  accounts, 
iudgments,  &c.,  amounting  to  $5158.22,  assigned  to 
him  by  the  said  J.  M.  Elliott,  be  reversed  and 
annulled. 
It  is  further  considered  that  the  residue  of  the  judgment 
of  said  Court  be  affirmed. 


Digitized  by  VjOOQIC 


1865.]  OF  PENNSYLVANIA.  866 


Woodwell  versm  The  Bluff  Mining  Company. 

Under  the  rales  of  the  District  Court  of  Allegheny  oonnty,  no  judgment  can 
be  eniered  for  want  of  an  aflBidavit  of  defence,  in  an  aotbn  upon  an  implied 
contract  to  pay  money 

Error  to  the  District  Court  of  Allegheny  county. 

Woodwell  was  the  owner  of  160  shares  of  stock  in  "  The  Bluff 
Mining  Company  of  Michigan."  The  company  had  made  various 
assessments  on  the  stock,  the  defendant's  share  amounting,  at  the 
bringing  of  the  suit,  to  ^344,  to  recover  which  this  action  was 
instituted.  The  defendant  filed  an  a£Sdavit  of  defence,  but  the 
Court,  deeming  it  insufficient,  rendered  a  judgment  for  the  plaintiff. 

The  defendant  sued  out  this  writ,  and  assigned  the  action  of  the 
•  Court  for  error. 

SeldeUj  for  plaintiff  in  error. 

J.  I.  Kuhn^  for  defendant  in  error. 

The  opinioifof  the  Court  was  delivered  by 

Knox,  J. — It  is  unnecessary  to  consider  the  sufficiency  of  th« 
affidavit,  for  this  was  not  a  case  in  which  an  affidavit  of  defenoe 
was  legally  required. 

The  rule  of  the  District  Court  of  Allegheny  coimty,  under  which 
the  judgment  was  entered,  is  in  the  following  words : — 

''  In  all  actions  hereafter  instituted  in  this  Court  on  bills,  notes, 
bonds,  or  other  instruments  of  writing  for  the  payment  of  money, 
on  book  account ;  in  all  actions  on  contracts  for  the  loan  or  ad- 
vance of  money,  whether  the  same  be  in  writing  or  not ;  in  all 
actions  of  scire  facias^  on  mortj^ages  and  on  liens  of  mechanics  and 
material  men,  under  the  Act  of  17th  March,  1836,  and  the  various 
supplements  thereto ;  and  in  all  actions  of  debt  or  scire  f ados j  on 
recognisance,  judgment,  or  other  record,  the  plaintiff  may  enter 
judgment  by  default,  at  any  time  after  the  return  day  and  ten 
days'  service  of  the  writ,"  ac. 

The  defendant  was  a  stockholder  in  the  plaintiff's  company,  and 
the  action  was  to  recover  the  amount  of  the  unpaid  assessments 
made  on  the  defendant's  stock.  This  cause  of  action  is  not  em- 
braced in  any  of  the  specifications  in  the  rule.  The  action  was 
not  instituted  on  a  bill,  note,  bond,  or  other  instrument  of  writing 
for  the  payment  of  money,  nor  on  a  contract  for  the  loan  or  ad- 
vance of  money,  nor  was  it  an  action  of  scire  facias  of  any 
description,  and  consequently  the  rule  of  Court  did  not  apply  to 
it.    Had  the  action  been  brought  upon  a  subscription  to  the  stoek 
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of  the  company,  or  upon  an  agreement  in  writing  made  by  the 
defendant  with  the  company  that  his  stock  should  be  subject  to 
assessment,  it  might  baye  been  within  the  role,  but  notkine  of  the 
kind  appears  upon  the  record.  The  cause  of  action  is  set  forth  in 
the  declaration  in  these  words :  ^  For  that  whereas  heretofore,  to 
wit,  on  the  Ist  day  of  May,  1855,  at  the  ooun^  aforesaid,  the 
said  defendant  was  indebted  to  the  said  plaintiff  in  the  sum  of 
9350,  for  moneys  payable,  due,  and  owing,  by  and  from  the  mid 
defendant,  to  tbs  said  Blun  Mining  Company  of  Michigan,  for  and 
in  respect  of  divers,  to  wit,  150  shares  of  the  stock  of  said  mming 
company,  of  which  said  defendant  was  proprietor,  and  which  he 
held  in  said  company,  by  virtue  of  divers  calls  before  that  timoi 
duly  made  by  the  secretary  and  treasurer  of  said  oompany  for  the 
time  being,  in  pursuance  and  by  virtue  of  resoiutions  and  asaess*^ 
ments  duly  passed  and  made  by  the  board  of  directors  of  said 
company  ifor  the  time  being,  for  the  said  moneys;  and  being  so 
indebted,  he,  the  said  defendant,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  county  aforesaid,  in  consideration  of 
the  premises  undertook,  and  promised  the  said  plaintiff  to  pay  to 
it  the  said  sum  of  money  on  request."  It  will  be  thus  seen  that 
the  action  was  a$sufnpiity  foundea  uplon  an  implied  contract  between 
the  company  and  the  stockholder  that  the  latter  should  pay  the 
assessments  made  by  the  former  upon  his  stock.  It  is  not  an 
action  for  money  paid  and  advanced  by  the  company  for  the  de- 
fendant's use,  but  it  is  to  recover  money  which,  it  is  alleged,  he  is 
bound  to  pay  for  the  use  of  the  plaintuf. 

Judgment  reversed  zxA  jproctdendo  awarded. 


Nimick  &  Co.  versus  Holmes  &  Co, 

Where  a  voMel  or  its  esi^  takes  fire  withoet  the  hnXi  of  ^e  crew,  te 
4tamifsfi  done  ^  the  applidadon  of  water  or  steam  hi  earttnguisMeg  the  %x% 
and  by  tearing  up  part  of  the  veteel  to  gain  aooess  to  the  fin,  is  general  ave- 
rage :  and  it  makee  no  differenoe  how  the  water  is  applied,  whether  by  the  aid 
of  fire-engines  from  the  land,  or  in  the  form  of  steam,  or  by  soattfing  the 
VesseL 

A  general  average  consists  in  a  purpose,  a  mean,  and  a  reseh :  a  des^  te 
avert  a  oommon  dsnMr  by  a  laoriaoe  volnntsrily  made,  and  a  suooessfol  issue. 

In  an  action  by  a  snipper  aeainst  the  owners  of  a  vessel  for  general  averM% 
evidence  that  the  shipper  had  received  from  the  underwriters  the  amount  ftir 
which  the  goods  k»t  were  insured  is  irrelevant ;  mx  is  the  amoent  00  received 
evidence  of  the  v»lue  ef  the  goods. 

EjtROB  to  the  District  Court  of  Allegheny  eeuntjf. 

This  was  an  sction  of  agmmpBtt  brought  by  William  Holmes  & 
Co.  against  (%arles  A.  Israel  and  others,  owners  of  the  steai»- 
boat  '^  Susquehanna^"  for  the  loss  of  nlnety-siz  hog^l^eads  qf 
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sugar,  shipped  by  Holmes  &  Co.,  upon  the  SMd  steamboat,  from 
Cincinnati  to  Pittsburgh^  upon  a  bill  of  ladng,  ezoeptiing  the  una- 
voidable dangers  of  the  river  and  fire. 

While  the  boat  was  lying  at  the  wharf  in  Cincinnati,  on  the 
4th  May,  1852,  taking  in  a  cargo  for  Pittsburgh,  which  consisted 
principaUy  of  sugar,  cotton,  bacon  and  oil,  she  was  discovered  to 
be  on  fire  in  the  hold.  The  cause  of  the  ftre  wasunknown.  The 
hatches  were  closed  down,  and  preparati<»is  made  for  getting  up 
steam  and  injecting  it  into  the  hold,  by  means  of  apparatus  pro- 
vided for  that  purpose,  and  also  water  was  introduced  by  means  of 
hose.  In  about  an  hour  after  the  discovery  of  the  fire,  the  steam* 
pipes  were  brought  into  play,  and  turned  into  the  interior  of  the 
DMt,  where  they  continued  to  operate  for  fourteen  hours  or  more. 
The  fire,  however,  still  smking  progress,  and  the  officers  of  the 
boat  believii^  there  was  no  other  possible  means  of  saving  the 
boat  and  cargo,  determined,  after  consultation  among  thems^ves, 
and  with  various  other  persons,  upon  the  expedient  of  scuttling 
her.  They  aooordingly  ran  the  boat  out  into  the  river,  about  two 
miles  from  the  whar^  and  thare  sunk  her  on  a  bar.  A  portion  of 
the  deck  was  torn  up,  and  water  introduced  from  above,  and  by 
these  means  the  fire  was  subdued  and  extinffuished.  In  a  few 
hours  afterwards,  tiie  boat  was  raised  and  ta^en  back,  with  the 
remnant  of  the  cargo,  to  Cincinnati,  where  the  cargo  was  sold. 
The  carffo  was  aiui^  to  about  seventy-five  per  cent,  of  its  value, 
and  the  boat  and  cargo,  together,  to  the  viUue  of  about  twenty- 
five  per  cent,  of  their  entire  value. 

The  declaration  contained  four  counts.  The  first  coimt  was  on 
the  bill  of  lading  against  the  defendants  as  common  carriers :  the 
second,  a  specify  count  for  contribution  on  a  general  average : 
die  third,  a  general  count  for  general  average :  and  the  fourthi 
for  money  had  and  received. 

The  plaintiffs,  on  the  trial,  gave  in  evidence  the  bill  of  ladiXME| 
and  proved  the  value  and  non-delivery  of  the  su^ar,  and  rested. 

The  defendants  then  introduced  the  proof  of  tne  special  facts 
and  circumstances  above  stated.  And,  in  the  course  of  the  triiU| 
called  Franklin  E.  Gordon,  and  proposed  to  prove  by  him  diat 
the  present  plaintiff's  had  been  fully  paid  bv  the  insurance  com- 
pany, before  the  bringing  of  this  suit,  and  the  amount  which  the 
snsuranoe  company  paid  in  dischar^  of  th^  policies,  as  evi- 
dence of  the  admission  of  the  parties  of  the  amount  of  injury 
sustained.  The  plaintiff's  counsel  objected,  on  the  ground  of  the 
irrelevancy  of  the  testimony,  and  it  was  excluded  by  the  Court-— 
to  which  defendants'  coonsel  excepted.  The  evidence  given  in  the 
case  showed  that  both  boat  and  CMrgo  were  in  imminent  peril,  and 
dwt  the  introduetien  of  stream  a»d  water  into  the  hold,  the  scvl- 
iling  of  the  boat,  and  the  tearing  up  <^  the  deek  were  resorted  to. 
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for  the  purpose  of  preventing  the  entire  destruction  of  the  boat 
and  cargo,  and  were  necessary  to  accomplish  that  end. 

The  defendants'  counsel  presented  eleven  points  to  the  Court 
below,  in  which  they  prayed  the  instruction  of  the  Court  to  the 
jury,  that  the  facts  and  circumstances  in  evidence  did  not  consti- 
tute a  case  of  general  average. 

The  general  instructions  of  the  Court  below  (Hampton,  P.  J.) 
were  summed  up  as  follows : — 

''All  the  means  employed  for  the  safety  of  the  boat  and  cargo, 
from  the  time  the  fire  was  discovered  until  its  final  extinction, 
though  differing  in  form  as  circumstances  required,  yet  having 
the  same  object  in  view,  are  to  be  taken  together  and  considered 
as  but  one  act.  The  principle  is  the  same,  whether  the  same 
quantity  of  water  had  oeen  thrown  into  the  boat  by  means  of 
machinery,  while  lying  at  the  wharf,  or  rushed  in  of  its  own 
accord  from  the  river,  through  apertures  made  in  the  sides  for 
that  purpose,  and  the  position  of  the  boat  was  only  changed  for 
the  sake  of  rendering  the  latter  operation  more  speedy  and  effi- 
cacious. The  consequences  to  the  cargo  in  either  case  must  be 
the  same. 

''  If,  then,  you  believe  from  the  evidence  there  was  a  common 
danger  both  to  the  boat  and  cargo,  which  was  imminent  and 
apparently  inevitable,  except  by  voluntarily  causing  the  loss  and 
injury  that  were  done  to  the  vessel,  and  a  portion  of  the  cargo, 
in  order  to  save  the  remainder,  and  that  by  these  means  so  em- 
ployed, the  vessel  and  a  portion  of  the  cargo  were  saved,  then 
the  plaintiffs  will  be  entitled  to  your  verdict  on  the  footing  of  a 
general  average." 

The  jury  found  for  the  plaintiffs  J5076.61— $4078.40,  part 
Hiereof,  on  the  second  count  for  general  average,  and  $1008.21, 
residue  thereof,  on  the  last  count  for  money  had  and  received, 
and  for  the  defendants  on  the  other  counts. 

The  defendants  sued  out  this  writ,  and  assigned  for  error  the 
rejection  of  the  testimony  proposed  to  be  proved  by  Franklin  E. 
Gordon,  and  the  instructions  of  the  Court  to  the  jury. 

T.  Williams  and  (?.  P.  Ham%U<my  for  plaintiffs  in  error. — The 
evidence  of  Gordon  was  admi^sible  in  two  aspects :  first,  as  the 
measure  of  the  plaintiffs'  right  without  regard  to  value;  and, 
secondly,  as  evidence  of  the  value  itself.  The  insurance  company 
were  the  real  plaintiffs,  and  their  rights  could  not  exceed  what 
they  had  paid.  The  objection  cannot  be  met  by  the  suggestion 
that  the  surplus  would  enure  to  the  benefit  of  the  legal  plaintifis. 
They  were  satisfied,  and  the  offer  involved  the  proof  of  that  fact. 
What  evidence  of  value  could  be  more  satisfactory  than  the  de- 
claration of  both  the  real  and  equitable  plaintiff  ? 

General  average  can  only  be  claimed  where,  in  case  of  peril,  a 
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portion  of  the  property  ia  purposely,  premeditatedly,  and  int^tioii- 
ally  saerificed  tor  the  benefit  of  the  whole.  The  essence  of  general 
averaffe  is  the  voluntary  saorifice  of  a  portion  for  the  benefit  of 
the  Wnole  with  a  successful  result.  The  application  of  water  and 
steam  were  remedial  acts,  and  had  nothing  o(  devotion  in  them — 
intended,  not  to  peril  a  part,  but  to  relieve  the  whole. 

The  owners  of  the  vessel  and  cargo  are  not  mutual  insurers,  no 
more  than  the  owner  of  a  building  and  the  owner  of  the  goods  in 
it  are.  Here  there  was  no  act  imperilling  any  particular  portion 
nS  the  cargo.  The  application  of  the  water  and  steam,  if  it  impe- 
rilled anything,  it  was  the  tchole.  So  in  regard  to  the  scuttling. 
It  did  not  transfer  the  peril  from  the  whole  to  any  part.  The 
water  and  steam  were  thrown  upon  them  indiscriminatefv ;  in  scut- 
tling all  went  down  together.  It  was  alleviation  ana  improve- 
ment, and  not  sacrifice,  either  actual  or  intended. 

The  rule  requires  that  there  shall  be  a  sacrifice,  ^d  an  inten- 
ticmal  one ;  and  that  there  shall  be  a  jactus  of  some  portion  of  the 
cargo,  and  that  it  shall  be  an  act  of  the  mind  and  done  up^  deli- 
beration.  Does  this  case  come  up  to  the  requisitions  ?  Was  it  a 
sacrifice  of  a  part  for  the  benefit  of  the  whole  f  Was  there  a 
transfer  of  ^e  peril  to  any  particular  pcHiion  ?  There  was  no 
selection,  no  severance,  no  casting  away,  no  transfer  of  risk ;  for 
to  speak  of  a  transfer  of  risk  to  the  whole,  would  be  an  absurdity. 
Each  was  bound  to  take  its  own  risk,  unless  they  were  mutual 
insurers,  which  it  is  admitted  they  were  not. 

The  doctrine  here  contended  for  is  clearly  established  by  the 
late  veiy  distinguished  Chief  Justice  Gibson,  in  the  case  of  Walker 
V.  The  United  States  Insurance  Company,  11  S.  ^  B.  65.  And 
in  a  still  later  case  by  the  learned  Judge  EIennbdt,  in  Meech  v. 
Robinson,  .4  Wh.  Bep.  S62. 

It  is  no  answer  to  these  cases  to  produce  the  conflicting  case  of 
^ims  t^.  Gnmev,  4  Binn.  613.  Judge  Ybatbs,  who  tried  the 
cause  at  Nisi  Prius,  and  Chief  Justice  Tilghman,  speaJk  doubt- 
ingly  of  it;  and  Jud^  Keiinsdt  says,  in  Meech  9«  Robinson,  its 
doctrine  has  been  shaken,  if  not  overruled,  by  the  case  of  Walker 
V.  The  Insurance  Company. 

The  learned  counsel  also  referred  to  1  EoWb  If,  P.  Oases  192 ; 
(8  M^.  Com.  L.  Bep.  69) ;  2  PhUMps  101 ;  8  Fairfield's  ( Verm. 
Bep.)  190. 

A.  W.  Loomis.  and  Stanton^  for  defendants  in  error. — ^We  claim 
that  the  Couft  is  fully  sustained  in  the  rejection  of  Gordon's  tee* 
timony,  by  the  case  of  Gales  v.  Hailman,  1  Jones  516. 

The  only  remaining  question  is,  had  the  plaintiffs  a  right  to 
recover  for  general  average? 

Assumpsit  is  the  proper  action :  1  East  Bep.  220. 

The  case  of  Sims  v.  Gumey,  4  Binn.  513,  was  an  action  of 

Vol.  I.— 47 
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Mfumpnt.  Chancellor  Ebnt  sajB :  The  doctrine  of  general  are- 
rage  is  one  of  those  rules  of  the  marine  law  which  is  built  upon 
the  plainest  principles  of  justice ;  and  it  has,  accordingly,  recom- 
mended itself  to  the  notice  and  adoption  of  all  the  commercial 
nations  of  the  world :  3  Comm*  233.  The  doctrine  is  as  simple  as 
it  is  just.  Judge  Kennedy  says,  in  Meech  v.  Robinson,  4  WharL 
863,  "  When  the  property  of  one  is  deliberately  sacrificed  for  the 
benefit  of  the  others,  so  that  thereby  his  loss  is  made  directly  to 
promote  their  gain,  he  becomes  entitled  to  claim  restitution :"  S 
jS^ent*$  Com,  833-4.  It  is  the  deliverance  from  an  immediate 
pending  peril  by  a  common  sacrifice,  which  constitutes  the  essence 
of  the  claim.  U  is  the  safety  of  the  property,  and  not  the  voyage, 
which  constitutes  the  foundation  of  general  average :  Col.  insu- 
rance Company  v,  Stribley  et  aZ.,  13  I^eter$'  Rep.  331 ;  2  Arnold 
on  Ins.  902 ;  8  Kenf$  Com.  239. 

In  Sims  v.  Gurney,  Tilghman,  C.  J.,  says :  "  It  is  not  neces- 
sary that  the  ship  should  be  exposed  to  greater  danger  than  she 
otherwise  would  have  been,  to  make  a  case  of  general  average.  It 
is  sufficient  if  a  certain  loss  is  incurred  for  the  common  benefit." 

In  the  case  of  Caze  v.  Reilly,  3  Wash.  C.  0.  Rep.  302,  it  is 
said,  ^'  if  the  cargo  and  ship,  or  any  part  of  either,  be  voluntarily 
sacrificed  or  exposed  to  4»nger  for  the  common  safety,  the  part 
saved  shall  contribute  to  repair  the  loss  sustained,  provided  the 
object  for  which  the  sacrifice  was  made  was  attained."  The  case 
of  Barnard  et  al.  v.  Adams  et  al.j  10  Howard's  Rep.  808,  contains 
a  most  clear,  convincing,  and  authoritative  exposition  of  the  law 
of  general  average.  To  constitute  a  case  of  general  average,  three 
things  must  concur :  1st.  A  common  danger,  imminent  and  appa- 
rently inevitable.  2d.  A  voluntary  jaettis  of  some  portion  pf  the 
joint  concern,  for  the  purpose  of  avoiding  this  perH.  8d.  The 
attempt  to  avoid  this  imminent  common  peril  must  be  successfi^L 

Applying  these  doctrines  to  the  case  in  hand,  can  there  be  a 
doubt  that  the  recovery  for  general  average  was  proper  ?  The 
uncontradicted  testimony  shows  that  both  boat  and  cargo  were 
in  imminent  peril.  All  that  was  done,  was  done  deliberately  and 
judiciously,  for  the  protection  and  preservation  of  all  interests 
from  a  common  peril  and  a  common  destruction.  It  gave  to  both 
vessel  and  cargo,  so  far  as  prejudiced  by  these  acts,  a  just  and 
legitimate  claim  to  compensation. 

The  charge  of  the  Court  below  was  a  most  clear  and  compre- 
hensive summary  of  the  law,  as  established  by  the  highest  autho- 
rities in  the  land,  which  this  Court  is  asked  to  reverse,  upon  the 
authority  of  cases  that,  instead  of  overthrowing,  sustain  the  law, 
as  expounded  by  his  Honour  in  the  Court  below. 

The  learned  gentlemen  here  reviewed  the  cases  cited  on  the 
other  side. 
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The  opinion  of  the  Conrt  was  delivered  by 

LOWKIB,  J. — Though  the  Bhodiant  law  de  jcurtu  prorided  for 
contribution  only  in  the  case  of  goods  cast  overboard  in  times  of 
peril,  yet  the  Spirit  of  the  regulation  is  in  its  reason,  which  is^ 
because  the  act  was  done  for  the  benefit  of  all ;  and  it  was  this 
reason,  rather  than  the  limited  expression  of  it,  that  was  applied 
in  the  Roman  jurisprudence :  Diff,  14,  2.  And  if  the  adoption 
of  the  Rhodian-  law  by  Augustus  and  Antonine  is  the  only  eri- 
dence  that  the  Romans  derived  their  law  of  marine  contribution 
from  the  Rhodians,  then  it  is  fuUy  met  by  the  text  {Diff>  14,  2,  2, 
8),  which  refers,  for  the  same  principle,  to  the  Roman  fatwyera, 
Servius,  Labea,  and  Ofilius,  who  flourished  in  the  time  of  /nlios 
Csesar ;  and  the  absence  of  all  reference  to  the  Rhodian  law,  in 
-the  cases  mentioned  in  the  Digest,  seems  to'sfaow  that  the  rela- 
tion was  part  rather  of  their  common  than  of  their  statute  laiw. 
And,  while  it  may  be  doubted,  perhaps,  whether  our  lawof -averafle 
was  in  fact  derived  from  the  Romans,  it  is  very  plain  that  ^ 
Roman  law  on  this  subject  has  had  great  influence  in  mooldii^ 
and  defining  that  of  all  modem  commercial  natiwis*  The  equity 
of  the  rule  is  so  obvious  to  natural  reason,  that  it  may  very  well 
be  supposed  that  the  practice  misht  grow  up  spontaneously, 
wherever  naval  commerce  existed.  The  name  average,  given  to 
it  in  nearly  all  European  languages,  would  seem  to  strengthen 
this  supposition,  for  this  is  not  at  all  of  Roman  origin ;  and  a 
modeiii  Latin  word,  avaria^  had  to  be  invented  to  expfess  it,  as 
the  word  dontributio  did  not  express  the  same  idea.  Average 
means  i^bip  damage,  and  not  oontribution,  as  is  plain  when  we 
speak  of  parti^iKdar  average.  The  average  of  common  parlance  is 
a  secondary  sense  of  the  word,  derived  from  t^e  praetice  of  con- 
tribution in  cases  of  general  average. 

But  whencesoever  the  practice  may  have  been  derived  into  the 
law  of  modem  nations,  it  maybe  said  that,  for  Amerio^  England, 
and  bontinentar Europe,  there  is  but  one  law  on  this  subject;  and 
its  unity  is  preserved  by  the  simplicity  of  the  principle  embodied 
in  it,  and  by  the  fact  that  all  treatises,  European  and  American, 
on  this  subject,  like  those  on  international  kw,  are  regarded  as 
the  common  property  of  the  commercial  world. 

In  the  Ordindtio  Ifautiea  of  the  Hanseatic  Cities,*  tide  8,  wbidi 
was  compiled  in  1614  from  more  ancient  customs  and  ordinances, 
there  is  a  law  on  this  subject,  which  is  scarcely  more  comprehen- 
sive than  the  Rhodian  law  de  jactu;  but  Reinold  Kuricke,  in  his 
commentary  upon  it,  ishows  that  its  practical  interpretation  has 
been  as  lafge  tis  the  i^eabon  upon  which  it  is  founded,  and  he 
quotes  from^eitsius  the  mle,  that  every  loss,  suflered  by  ship  •r 
cargo  for  the  purpose  of  averting  a  common  danger,  is  a  subject 
of  general  average. 

Locconius  {De  Jure  'Mariiimo  2,  8,  7),  says  that  equity  and 
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expediency  require  thi^  extensive  interpretation^  and  that  it  id 
easy  to  apply  the  role  according  to  its  reason  to  all  cases  of  sacri- 
fice for  the  common  safety  as  they  arise. 

The  rule  is  laid  down  in  all  its  breadth  by  the  commentators  on 
the  Digest,  14,2.  Pothier  merely  repeats  what  he  finds  there; 
but  Yoet  generalizes  the  cases,  and  declares  that,  no  matter  where 
the  act  is  done,  or  under  what  circumstances  of  danger,  if  there 
be  a  sacrifice  of  part  for  the  safety  of  the  rest,  and  without  any 
fault  of  the  master,  it  is  a  case  of  general  averace.  Noodt  says 
that,  whatsoever  may  be  the  nature  of  the  sacrifice,  it  is  at  the 
common  expense,  if  it  is  for  the  c(Hnmon  safety.  In  pari  edu^a, 
par  ^u$  Mtrvaiury  etiam  cum  verba  legU  deficmnt.    Huber  says  the 


Mittermainr  {Qrtnnd9(Uze  d4$  deutsehen  Privatreehtif  §  817)  says, 
io  general  average  belong  every  intentional  sacrifice  made  for  the 
purpose  of  avertmg  ot*  mitigating  a  danger  that  is  common  to  both 
ship  and  cargo ;  and  he  cites  verj  freely  the  English  and  American 
works  on  this  subject,  that  are  nuniliar  to  us  all. 

Vincens  (8  Legislation  Gommereiak  186)  declares  that  all  the 
damages  delib^ately  suffered  for  the  common  safety,  and  all  the 
time  expended  in  repairing  them,  must  be  taken  as  general  average. 
To  this  rule  there  are  no  exceptions. 

It  is  unnecessary  to  repeat  the  quotations  of  our  own  authori- 
ties, made  by  the  counsel,  for  the^  all  declare  and  illustrate  the 
same  principle.  In  all  European  and  American  treatises,  we  find 
the  same  sorts  of  instances  given,  and  they  all  tend  to  enforce  the 
broad  rule  of  general  average  already  expressed  in  various  forms. 
Thus  the  following  instances  of  sacrifice  have  been  declared  cases 
of  general  average :  goods  cast  overb<^Gurd ;  masts,  rigging,  anchors, 
and  boats  cut  away;  the  hire  of  Mghters,  and  die  goods  lost 
thereby;  the  hire  of  armed  convoy;  the  damage  incurred  in 
order  to  evade  a  hostile  pursuit;  ciamage  from  an  engagement 
with  pirates,  including  the  rewards  to  the  crew,  the  heaHng  of  the 
wounded,  and  the  burial  of  the  dead ;  the  sinking  of  a  vessel  in 
a  crowded  port,  in  order  to  prevent  the  fire  of  an  adjoining  one 
from  spreading  to  the  others ;  the  cutting  of  the  cable  of  one  ip 
order  to  save  others ;  the  voluntary  stranmnf  of  the  ship ;  ransom 
from  pirates ;  compromise  with  captors ;  seeking  port  and  refitting 
after  an  inevitable  accident ;  and  the  excess  of  damage  or  expense 
borne  by  one  of  several  ships,  sailing  in  compai^,  in  defending 
against  a  common  enemy. 

In  some  countries  a  consultation  is  required  before  the  sacrifice 
is  made ;  but  that  form  is  resorted  to  only  as  a  means  of  deciding 
upon  and  proving  its  necessity,  and  is  not  a  part  pf  our  law,  for 
it  may  be  otherwise  proved.  An  analysis  of  the  cases  very  plainly 
reveals  three  things  as  the  elements  of  general  average :  a  pur- 
pose, a  means,  and  a  result ;  a  design  to  avert  a  common  danger 
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by  ft  sacrifice  yoluntarilj  made,  and  a  successful  ksue.  The  first 
and  the  last  are  perfectly  definite  in  their  character,  while  the 
means  must  always  remain  to  be  defined  by  the  rule  of  pradence 
when  the  danger  arises. 

Guided  by  the  light  of  the  rule  and  its  instances,  we  feel  con- 
strained to  say  that  when  a  vessel  or  its  cargo  takes  fire  without 
like  fault  of  the  crew,  the  damage  done  by  the  application  of  water 
or  steam  in  extinguishing  the  fire,  and  by  tearing  up  part  of  the 
Vessel  in  order  to  get  at  it,  is  general  average.  The  danger  is  a 
common  one,  and  the  cost  of  the  remedy  must  be  commcHi.  It 
makes  no  difference  how  the  water  is  applied :  by  the  aid  of  fire- 
engines  on  the  land,  or  in  the  form  of  steam,  or  by  scuttling  the 
vessel.  All  these  modes  were  tried  in  this  case  before  the  success 
was  complete.  They  are  all  to  be  treated  together,  because  they 
all  referred  to  the  same  periL  They  were  the  means  employed 
for  the  purpose  of  averting  the  danger  in  which  they  were  placed. 
It  was  a  sacrifice  for  the  common  safety,  for  it  was  intentionally 
injuring  or  destroying  all  that  part  of  the  cargo  that  could  lie 
thus  a&cted  by  water,  in  order  to  save  the  rest.  The  result  was 
successful  if  a  single  article  was  saved  b^  the  means  employed. 
Without  attempting  to  follow  the  counsel  i^  their  minute  criticism 
upon  the  charge  to  the  jury,  we  may  say  that  it  was  entirely 
correct. 

There  is  an  exception  to  the  admission  of  evidence,  but  it  also 
is  unfounded. 

\  Judgment  affirmed. 


Wright's  Appeal. 

Where  a  BheirifTs  vendee  pays  a  part  of  the  purchase-money  at  the  time  of 
Ihe  sale,  but  fails  to  pay  the  residue,  the  sheriff  may  return  the  land  unsold, 
and  the  ddinquent  purohasev  will  be  liable  for  the  loss  on  a  vseale. 

If  the  sheriff  in  his  return  omit  to  state  the  sum  reoeived  from  the  bidder 
at  the  first  sale,  he  may,  with  leave  of  the  Court,  after  the  seooad  sale,  amend 
his  return  so  as  to  state  the  h^sL 

Where  &e  loss  on  the  resale  is  greater  than  the  sum  paid  by  the  first  pur^ 
chaser,  the  Court  may  distribute  uie  latter  sum  among  the  creditors  umest 
some  legal  objection  be  shown. 

If  there  are  disputed  &cts,  an  issne  must  be  applied  for  before  tiie  distribu- 
tion, and  suoh  disputed  facte  must  be  particularly  stated. 

Appbal  frofti  the  decree  of  the  Court  of  Common  Pleas  of 
WMtmoreland  ^oi»rM.  * 

The  real  estale  of^William  Everhart  was  sold  at  sheriff's  sale, 
tOkd  John  7^  Wright,  the  appellant,  became  the  purchaser  at  the 
sum  of  $25,700.  Upon  this  purchase  he  paid,  at  the  sale  to  the 
sheriff,  $400,  but  faUed  to  pay  the  residue.     The  sheriff  returned 


Digitized  by  CjOOQIC 


874  SUPREMB  CKTURT  IPiUOurgk 

[Wii|;^f d  AppeiO.] 

that,  he  having  failed  to  comply  with  tbe  tenas  of.  sale,  the  pro* 
pertj  remained  unsold  for  want  of  buyeJiB.  At  the  resale,  it  was 
sold  to  J.  K,  Moorhead  for  the  sum  of  $19^800.  On  ajoplioation 
to  the  Court,  an  auditor  was  appointed  to  distribute  the  y400  paid* 
by  Wright,  and  the  auditor  applied  it  to  the  iudgments  against 
IBverhart,  which  report  the  Court  confirmed.  After  the  de^  was 
acknowledged  to  the  Bocond  purchaser^  the  Court  permitted  the 
sheriff  to  amend  his  return,  by  stating  the  amount  which  Wright, 
bad  paid  on  the  first  sale,  to  the  allowance  of  which  the  goui^ 
for  Wright  objected. 

Errors  assigned:  1.  The  Court  erred  in. confirming;  the  report, 
of  the  auditor. 

2.  The  Court  erred  in  permitting  the  sheriff  to  amend  his 
return. 

Fo$ter^  for  appellant. — The  86th  section  of  the  Act  of  16th  June, 
1836,  .only  gives  the  Court  power  to  distribute  money,  which 
arises  from  a  $ale  of  real  estate. 

A  purchaser  may  be  liable  for  the  difference  between  his  bid 
and  a  resale,  but  not  in  this  summary  way.  It  can  only  be  in  an 
action  by  tiie  sheriff.  Then  he  could  defend  himself  on  the 
ground  that  the  first  sale  was  void. 

The  purchase  is  a  contract — the  sheriff  returning  it  unsold  was 
a  rescission  of  the  contract.  He  refused  to  pay — the  sheriff,  in- 
stead of  Inringing  an  action  in  affirmance,  agrees  to  the  rescission* 
In  such  case  the  purchaser  is  entitled  to  a  return  of  the  money 
paid :  15  Ser.  ^  R.  231 ;  5  Barr  282. 

There  could  be  no  appropriation  till  the  rights  of  the  parties 
were  fixed  in  a  trial  by  jury. 

Cowm^  for  appellees. — There  was  a  contract  between  the  sheriff 
and  Wright,  upon  which  he  paid  this  hand-money.  This  contract 
was  rescmded  by  Wright's  refusal  to  carry  out  the  contract. 
Under  these  facts  he  had  no  claim  to  have  it  refunded. 

It  properly  belonged  to  the  creditors.  If  there  were  any  facts 
in  dispute,  they  could,  on  application,  have  been  tried  in  an  issue, 
for  which  the  Act  of  Assembly  provides. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — Where  the  sheriff's  vendee  pays  a  part  of  the 
purchase-money  on  the  day  of  sale,  according  to  the  terms  pre- 
scribed, but  fails  to  complete  the  purchase  by  the  payment  of  the 
residue,  the  sheriff  may  return  the  land  unsold ;  and  on  a  resale, 
the  delinquent  purchaser  is  in  general  liable  for  the  difference,  if 
the  land  at  the  second  sale  brings  less  than  the  price  at  which  it 
was  struck  off  at  the  first. 
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If  the  sheriff  in  retaming  the  land  onsoldy  omits  to  state  the 
Bom  receiyed  from  the  bidder  at  the  first  sale^  he  may,  with  leave 
of  the  Coart^  amend  his  return  so  as  to  state  the  fact.  This 
amendment  may  be  allowed  after  the  second  sale  has  taken  place. 

Where  the  loss  on  the  resale  is  greater  than  the  sum  received 
on  the  first,  the  Court  ma^  distribute  the  latter  sum  among  the 
lien  creditors  as  money  arising  from  the  sale,  unless  some  legal 
objection  be  shown.  This  does  not  deprive  the  first  purchaser  of 
the  trial  by  jury,  because  the  law  provides  for  an  issue  in  case  of 
disputed  facts.  But  the  issue  must  be  applied  for  at  the  proper 
time,  and  the  disputed  facts  must  be  particularly  stated. 

In  the  case  before  us,  no  legal  objection  to  the  distribution  was 
shown.  Nor  was  there  any  application  for  an  issue.  The  lien 
creditors  are  satisfied  with  me  decree.  The  delinquent  purchaser 
alone  objects;  and  as  he  appears  to  be  liable  for  a  much  greater 
snm,  he  has  no  cause  to  complain.  If  he  had  a  right  to  the 
money,  or  to  be  relieved  from  liability  on  his  purchase,  he  has 
entirely  failed  to  show  it.  ^ 

Decree  of  distribution  afirmed. 


Custer  and  Lantz  verms  The  Commonwealth. 

In  an  action  on  a  reoo^isance,  eiven  for  the  valaation  of  land  taken  under 
proceedings  in  partition,  instituted  bj  an  administrator,  bv  virtne  of  a  special 
Aet  of  Assembly,  the  defendant  could  not  claim  to  set  off  his  share  as  an  heir 
in  the  valaation :  his  remedy  is  to  compel  a  settlement  of  the  administration 
acooont,  and  a  distribution  in  the  Orphans'  Court. 

'  The  Act  of  Assembly  of  4th  June,  1839  (P.  L.  243),  so  far  as  it  relates  to 
the  estate  of  Joseph  Ball,  deceased,  is  not  onconstitntionaL 

Ebbo^  to  the  Common  Pleas  of  Oreene  county. 

Tbis  was  a  Bcirefcunm  on  a  recognisance  in  the  Orphans'  Court. 
Joseph  Ball,  deceased,  in  his  lifetime  was  nossessed  of  several  tracts 
of  land  in  the  conn^  of  Greene,  and  in  lo35,  upon  petition  of  some 
oCbis  heirs,  a  writ  of  partition  and  valuation  was  awarded,  and  upon 
an  appri^sement  returned  one  of  the  tracts  was  awarded  to  Mark 
Custer,  who  entered  into  recognisance  with  Lot  Lantz  as  his 
surety  in  the  sum  of  §2000,  to  secure  to  the  heirs  of  the  said 
Joseph  Ball,  deceased,  the  sum  of  $932,  the  price  at  which  the 
iiaid  tract  had  been  valued  by  the  Inquest.  On  the  4th  day  of 
JUme,  1839,  the  legislature  passed  an  Act  in  reference  to  the  real 
estate  of  the  said  Joseph  Ball,  authorizing  the  administrator  to 
receive  the  proceeds  ana  distribute  them  according  to  the  interests 
of  the  several  heirs  or  claimants.  The  suit  was  brought  in  the  name 
Qf  the  Commonwealth  for  the  use  of  Stephen  CaldweU,  administrator 
de  bonis  non  of  Joseph  Ball,  deceased.    Mark  Custer  claimed  to 
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be  an  heir  of  the  decedent,  and  as  such  entitled  to  a  portion  of 
the  proceeds  which  it  was  contended  should  be  dedacted  from  the 
daim  of  the  plaintiff.  The  amount  of  his  interest  did  not  appear. 
The  defendant's  counsel  requested  the  Court  to  charge  the  jury 
^'  that  the  administrator  of  Joseph  Ball,  deceased,  cannot  recorer, 
the  terms  of  the  recognisance  beins  to  pay  to  the  heirs ;"  and 
*^  that  the  defendants  may  retain  and  hola  from  this  recognisance 
the  amount  of  the  shares  they  hold  either  by  descent  or  purchase." 
The  Court  (GiLMORB,  P.  J .)  charged  the  jury  as  follows : — 
'*  The  Court  charge  you,  the  plaintiff  is  entitled  to  recovor  not- 
withstanding the  wording  of  the  recognisance,  and  that  the  defend- 
aoit  is  not  entitled  to  deduct  from  the  recognisance  what  might  be 
his  purpart.  The  Act  of  Assembly  of  4th  June,  1889,  was  passed 
expressly  for  the  purpose  of  relieving  the  Court  and  jury  from 
the  difficult  and  almost  impossible  duty  of  ascertaining  the  heirs 
to  said  estate,  and  to  what  each  was  entitled.  This  duty  has  been 
committed  by  said  Act  to  tiie  administrator,  and  we  feel  disposed 
to  leave  it  to  him." 

Sayer$j  for  plaintiff  in  error. 

Downey  and  Rowe^  contriL 

The  opinion  of  the  Court  was  delivered  by 

K^ox,  J. — ^In  ordinary  cases,  where  land  is  taken  at  an  i^ 
j^isal  under  proceedings  in  partition  by  one  of  several  heirs,  and 
a  recognisance  is  entemi  into  to  secure  to  the  other  heird  their 
respective  purparts,  the  administrator  of  the  estate  has  nothing  to 
do  with  the  recognisance.  *In  the  present  case,  however,  upon 
representation  to  the  legislature  that  the  heirs  at  law  of  Joseph 
Ball  numbered  ^^many  thousands,"  an  Act  of  Assembly  was 
passed,  which,  amongst  other  things,  authorized  the  administrator 
to  receive  the  purchase-money  due  on  proceedings  ih  partition, 
dnd  provided  the  means  of  distributing  the  same  to  the  heirs  or 
the  decedent.  We  see  no  constitutional  objection  t6  this  Act,  and 
ilnder  it  the  Court  of  Cotnmon  Pleas  very  properly  hdd  that  Ae 
administrator  could,  in  the  name  of  the  Commonwealth,  maintain* 
the  action,  and  compel  payment  of  the  recognisance. 

It  is  alleged  that  one  of  the  defendants  was  entitled  to  a  distri- 
butive share  in  Ihe  estate  of  Joseph  Ball,  and  that  the  other  waA 
attorney  iii  fact  for  seVeral  of  the  heirs ;  and  an  effort  was  made 
to  retain  out  of  the  recognisance,  such  parts  as  the  defendaiatd 
"^ould  be  entitled  to  receive  upon  distribution.  It  d6es  not  appeaf 
from  the  paper-book  that  any  evidence  was  either  glvetl  or  offered,* 
from  which  it  could  have  been  determined  how  much  the  defend^- 
ants  were  entitled  to  otrt  of  the  money  due  on  the  recognisance  y 
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and,  at  all  events,  as  the  Act  of  Assembly  points  oat  a  specifio 
ttode  bj  which  the  interests  of  the  several  heirs  shall  be  ascer- 
liuned  and  paid,  an  action  at  law  was  no  place  for  partial  distri^ 
bntion.  The  remedy  of  the  defendants  is  by  a  settlement  of  the 
administration  account,  and  distribution  to  be  made  by  an  auditor, 
fli6  provided  fwr  in  the  Act  of  Assembly. 

Judgment  affirmed. 


Crum  verstis  Burke. 

A  parehaser  at  treasurer's  sale,  as  against  a  mere  intruder  deriving  no  title 
from  the  original  owner,  need  only  show  title  out  of  the  Commonwealth,  and 
a  treasurer's  deed  to  himself  or  some  person  from  whom  he  derives  title* 

The  pavment  of  taxes  hj  a  stranger  without  title,  on  a  part  of  a  tract  of 
unseated  land  without  definmg  the  location  or  boundaries  of  the  part  for  which 
the  taxes  are  so  paid,  will  not  defeat  the  title  of  the  purchaser  or  such  tract  at 
a  sale  for  taxes. 

Whether  a  traot  of  land  is  seated  or  unseated  at  the  time  the  taxes  for  which 
11  was  sold  were  assessed,  is  a  question  of  fact  for  the  jury:  but  it  is  not  error 
ibr  the  Court  to  express  their  views  of  the  evidence,  if  the  question  be  not 
withdrawn  from  the  jury. 

Where  the  defenctant  resided  on  an  adjoining  traot  of  land,  and  in  1821 
designated  his  boundaries,  including  a  part  of  another  ^act,  and  in  1836  the 
owner  of  the  latter  tract  entered  into  the  actual  possession  of  it,  it  was  not 
error  for  the  Court  to  instruct  the  jury  that  the  lapse  of  time  was  fkr  too  short 
to  enable  the  def^dant  to  hold  the  land  under  the  statute  of  limitations. 

.  Error  to  the  Common  Pleas  of  Cambria  etmnty. 

This  was  an  ejectment  for  80  acres  of  land.  The  plaintiff^ 
Burke,  claimed  under  a  treasurer's  sale  of  a  larger  tract,  of 
which  this  is  a  part^  made  in  June,  1816,  to  James  Bhey.  The 
priginal  warr^t  was  in  the  name  of  George  Messersmith,  and  iu 
1814  and  1815  the  land  was  assessed  with  taxes,  for  the  non-pay^ 
ment  of  which  it  was  sold.  The  plaintiff  showed  a  list  of  unseated 
lands,  from  the  commissioners  of  Cambria  county  to  the  treasurer^ 
containing  the  following  entry:  ^'284  acres  88  perches,  Geo* 
Messersmith,  1814.  Co.  tax,  7l  cents;  road,  71 ;"  and  a  similar 
entry  for  1815.  The  treasurer's  sale  book  and  deed  being  offered 
were  objected  to  by  defendant,  but  were  admitted  by  the  Court. 

The  defendant  contended  that  the  sale  for  taxes  was  void^ 
because  there  was  no  sufficient  assessment  shown ;  that  the  land 
was  seated  at  the  time,  and  that  the  tax  was  paid  before  the  sale. 
He  also  relied  on  the  statute  of  limitations. 

Several  persons  of  the  name  of  Crum  were  settlers  in  the  neigh« 
bourhood  of  the  Messersmith  tract,  but  there  was  no  residence  or 
cultivation  upon  it,  nor  were  any  boundaries  defined,  including  the 
premises  in  dispute,  until  the  year  1821  or  1822,  when  100  acree 
of  this  tract,  including  the  part  in  controversy,  were  run  into  a 
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Bwrvej  made  for  the  heirs  of  John  Cmm.  A  man  by  the  name, 
of  Michael  Skelly  made  sugar  in  the  spring  of  the  year,  from 
1810  to  1820,  on  the  Messersmith  tract,  and  returned  100  acres 
of  it,  and  paid  the  taxes,  but  without  any  residence,  cultivation, 
or  designation  of  boundaries  to  indicate  what  part  he  paid  the 
taxes  for.  In  1836  Rhey  entered  under  his  tax  title,  and  put  a 
tenant  in  possession ;  and  he,  and  those  claiming  under  him,  hare 
continued  in  possession  ever  since,  except  of  the  part  in  dispute, 
upon  which  the  defendant,  Abraham  Crum,  entercKl  about  1843. 

The  charge  of  the  Court  (Taylor,  P.  J.)  was,  after  statmg  the 
case,  as  follows : — 

'^  L  Whether  the  tax  sale  is  sufficient  to  connect  the  plaintiff 
with  the  Messersmith  title?  This  is  denied,  and  the  sale  is  alleged 
to  be  void  for  three  distinct  reasons :  1.  That  the  assessment  of 
a  tax  is  not  sufficiently  shown ;  2.  That  the  land  was  seatedy  and 
not  liable  to  sale  as  unseated;  and,  3.  That  the  taxes  had  been, 
paid. 

^^  1.  In  relation  to  the  first  of  these  objections  to  the  sale,  it  has 
not,  indeed,  been  shown  that  the  assessor  returned  the  tract ;  but, 
on  the  contrary,  it  appears  by  the  assessments  that  it  was  not  so 
returned.  This,  however,  was  not  necessary.  It  might  be  after- 
wards inserted  in  the  assessment  by  the  commissioners.  TTietf 
might  assess  it ;  and  any  competent  evidence  which  shows  that 
they  did  do  it,  is  sufficient.  And  their  list,  made  out  for  the  trea- 
surer, including  this  tract,  with  a  county  and  road  Ulx  charged 
upon  it,  in  the  handvrriting  of  one  of  the  commissioners,  and  upon 
which  the  treasurer  proceeded  to  make  a  sale,  is,  we  think,  com- 
petent evidence  of  an  assessment. 

^'  2.  Whether  the  tract  was  or  was  not  seated  at  the  time,  is,  as 
it  seems  to  us,  as  free  from  difficulty.  It  is  tome  the  cultivation 
of  a  few  acres  of  a  tract  at  the  time  of  assessment,  even  though 
it  be  a  clearing  over  by  the  owner  of  an  adjoining  tract,  changes 
its  character  from  unseated  to  seated,  and  charges  the  person  of 
the  cultivator  with  the  payment  of  the  taxes.  £kit  does  the  evi- 
dence here,  in  any  view  of  it,  show  cultivation  of  such  portion  of 
this  tract  in  1814  and  1815  ?  It  is  not  pretended  that  there  was 
any  residence  upon  it  then,  or  for  many  years  afterwards.  One 
witness  states  that,  ^  about  1814  or  1815,'  there  wa^  a  patch  cleared 
and  cultivated.  This,  however,  does  not  prove  that  it  was  in  1814 ; 
while  Nicholas  Crum  testified  that  five  acres  were  chopped,  and  a 
small  part  of  it  put  in  the  same  year ;  but  that  the  part  put  in 
that  year  was  outside  of  the  Messersnuth  line.  ^  The  season  fol- 
lowing,' he  says,  ^the  whole  five  acres  were  put  in  something; 
that  would  be  in  the  year  1816,  or  thereabouts.'  And,  as  to  the 
time,  he  says,  ^  I  am  well  persuaded.'  According  to  this  testi- 
mony, there  was  no  land  cleared  and  cultivated  within  this  Mes- 
sersmith survey  at  that  point,  till  1816.   We  submit,  then,  whether 
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the  weight  of  eyideBce,  so  far  from  proving  this  tract  seated  in 
this  respect  in  the  jroars  mentioned,  does  not  prove  the  reverse. 

"  8.  The  remaining  objection  to  the  tax  sale  is,  that  the  taxes 
had  been  paid  upon  this  land  bj  others  who  bounded  upon  it,  and, 
as  it  is  alleged,  claimed  it,  or  parts  of  it,  and  by  Michael  Skellj. 
This  the  defendant  has  undertaken  to  show,  bj  snowing  the  assess- 
ment of  land  to  these  different  persons.  But  it  will  be  remem- 
bered that  it  is  not  even  alleged  that  any  of  them  had  any  im^ 
provement  within  this  tract  pnw  to  1816;  and  that  none  of  them, 
for  several  years  afterwards,  had  any  survey,  official  or  unofficial, 
including  any  part  of  the  tract.  Whether  they  (if  we  except 
Skelly)  paid  tax  for  any  part  of  it,  is  therefore  to  be  determined 
alone  from  the  quantities  which  they  respectively  returned ;  and, 
in  the  absence  of  more  or  other  evidence,  we  would  have  great  diffi- 
cultv,  and  we  presume  you  would  also,  in  concluding  that  the  taxes 
on  George  Messersmith  were  thus  paid.  It  woula  be  easier,  per- 
haps, to  arrive  at  the  conclusion,  from  all  the  evidence,  that  not 
one  of  them  returned  and  paid  tax  for  the  whole  of  the  land  he 
had  outside  of  the  Messersmith ;  while  it  is  pretty  clear  that  some 
of  them,  including  John  Orum,  under  whom  the  defendant  claims, 
did  not  return  ha^  the  quantity  claimed  without  the  interference. 
As  to  the  alleged  payment  by  Michael  Skelly,  his  testimony  is, 
that,  from  1810  or  '12  to  1820,  he  made  sugar  within  what  he  has 
since  ascertained  to  be  the  Messersmith  tract ;  returned  to  the 
assessor  10&  acres,  without  reference  to  any  boundaries,  without 
marking  any  boundaries ;  or  even  without  knowing,  then  or  now, 
what  precise  land  it  was.  Such  payment  of  tax,  it  could  not  be 
contended,  would  avoid  the  tax  sale  for  the  whole  tract.  The 
most  that  could  be  contended  would  be,  that  that  100  acres  was 
exempt  from  liability  to  sale.  But  what  100  acres  ?  How  could 
a  jury  here  undertake  to  say  that  it  included  the  whole  or  a  part 
of  the  30  or  40  acres  here  in  dispute  ?  Such  return  of  60  aares 
within  a  300  acre  tract  might  thus  become  a  defence  in  the  mouths 
of  half  a  dozen  intruders  upon  that  many  fractions  of  the  tract, 
the  sale  be  virtually  rendered  nugatory  as  to  the  whole,  and  the 
operation  of  the  tax  laws  be  thwarted.  For  reasons,  then,  which 
are  readily  perceived,  we  are  of  opinion,  and  so  instruct  you,  that 
the  return  of  that  100  acres  ta  the  assessor  by  Michael  Skelly, 
and  his  payment  of  the  taxes,  does  not  affect  the  validity  of  the 
tax  sale  as  to  any  part  of  the  tract. 

^^  The  plaintiff  contends,  upon  the  authority  of  the  cases  here 
cited,  that  the  regularity  of  this  tax  sale,  as  between  these  par- 
ties, is  not  the  suhject  of  inquiry ;  and  that  the  production  of  the 
treasurer's  deed  vests  in  him  prima  facie  the  title  of  the  owner 
of  the  survey,  and  is  sufficient  to  enable  him  to  recover  against  an 
intruder.  This  is  the  law,  and  applicable  here,  if  the  entry  of 
John  Grum,  through  whom  the  defendant  claims,  was  without  right ; 
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that  is,  without  title  or  colour  of  title ;  at  least  80  fjtr  as  it  relates 
to  mere  irregularity  in  the  assessmetit  of  the  taxes,  and  in  making 
the  sale.  And  we  instruct  you,  that  if  you  find  the  land  unseated 
at  the  time  of  the  assessment,  and  the  taxes  unpaid — questions 
of  fact  which  appear  to  us  to  be  free  from  difficulty  upon  the  evi* 
dence,  however  they  may  appear  to  you — the  sale  by  the  treasurer, 
as  between  these  parties,  vested  the  title  to  the  Ueo'rge  Messer- 
smith  survey  in  James  Rhey. 

^'  We  return,  then,  to  other  general  questions,  and  the  remain- 
ing question,  in  the  case. 

*^  IL  Is  the  defendant  protected  by  the  statute  of  limitations  ? 

"  The  defendant  not  having  his  claim  defined  by  any  survey, 
or  any  fixed  boundary  or  marks  upon  the  ^ound  until  the  survey 
made  by  Mr.  Proctor  in  June,  1822,  that  is  the  earliest  starting 
point  you  can  find  to  reckon  time  in  view  of  the  statute.  Start- 
mg  at  that  point,  you  have  but  fourteen  years  until  the  entry  of 
James  Rhey  upon  the  Messersmith  survey  under  that  title,  in 
1836,  as  shown  by  the  evidence ;  so  that  between  these  periods, 
or  between  the  latter  and  the  commencement  of  this  action,  we 
need  scarcely  remark,  the  lapse  of  time  is  far  short  of  21  years ; 
and  the  case,  upon  this  point,  if  you  find  these  to  be  facts,  is 
plainly  against  uie  defendant.'' 

The  jury  found  for  the  plaintiff. 

The  errors  complained  of  were:  the  admission  of  die  tax  list; 
the  instruction  that  it  was  competent  evidence  of  an  assessment ; 
that  the  return  of  100  acres  by  Skelly  did  not  affect  the  validity 
of  the  tax  sale;  and  that,  there  being  no  designation  of  boundi^ 
ries  prior  to  1822,  there  were  but  14  years  until  the  entry  of 
Rhe^  in  1836,  which  was  insufficient  to  make  a  title  by  the  statute 
of  limitations. 

White  and  Coffey,  for  plaintiff  in  error. — ^As  to  the  sufficiency 
of  the  assessments  to  sustain  the  sale,  they  referred  to  1  TT.  ^  Ser. 
810;  Act  of  13th  March,  1815,  Purd.  Dig.  822;  1  W.  ^  Ser. 
813;  7/d.  457;  J6.  260. 

On  the  statute  of  limitations,  they  cited  1  Watt$  533 ;  8  Bart 
504;  7  Tf.^/Sfer.  580;  2  TT.  ^ /Ser.  251 ;  6 -Barr  300;  9  WoUm 
78 ;  2  EarriB  404 ;'  7  TF.  i-  Ser.  208. 

The  settlers  regarded  the  tract  as  seated,  and  it  should  not 
have  been  transferrred  to  the  unseated  list  without  notice  to 
them:  8  Barr  169;  4  IT.  ^  Ser.  133;  10  Barr  511;  7 
Barri»  805. 

The  opmion  of  the  Court  was  delivered  by 
Lbwis,  C.  J. — The  objection  to  the  admission  of  the  tax  list  of 
the  commissioners,  as  evidence  of  an  assessment  of  taxes,  is  nojt 
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accompanied  with  a  "  copy  of  the  bill  of  exceptions"  oi^"  the  full 
pubatance  of  it,"  as  the  rule  of  Court  requires  2  6  Earru  678.  It 
is  therefore  to  be  disregarded.  But  we  have  examined  through 
the  whole  record,  as  set  forth  on  the  paper-book,  and  find  no  ex- 
ception of  the  kmd.  The  exception  is  merely  to  the  treasurer's 
sale  and  deed,  and  this  exception  cannot  be  sustained,  because 
the  defepdaut  was  a  mere  intruder,  deriving  no  title  whatevw' 
from  the  original  owner.  Against  him,  all  that  was  necessary  for 
the  plaintifi^  in  the  first  instance^  was  to  show  title  out  of  the 
Commonwealth,  and  a  treasurer's  deed  to  himself,  or  to  some  per* 
eon  from  whom  he  derives  title :  Dikeman  v.  Parrish,  &Barr  210 ; 
Foster  v.  McDivitt,  9  WaUs  844 ;  Foust  v.  Ross,  1  TT.  ^  Ser.  601. 

In  Bratton  v.  Mitchell,  1  TT.  ^  Ser.  810,  it  was  held  that  a 
treasurer's  sale  book  was  not  evidence  of  an  assessment  of  taxes ; 
but,  when  the  same  case,  came  up  again,  it  was  decided. that  a 
loose  paper,  from  the  commissioner's  oflSce,  purporting  to  be  an 
assessment  of  taxes,  was  competent  evidence :  Bratton  v.  Mitchell, 
7  F.  ^  Ser.  269 ;  6  Watts  287.  So  that  there  was  no  ground  of 
objection  to  the  evidence,  or  to  the  charge  on  this  point. 

In  this  case  the  sale  took  place  in  1816.  No  ejectment  has 
ever  been  brought,  by  the  orijzinal  owner,  to  contest  its  validity. 
Under  such  circumstances,  if  the  land  was  unseated  when  the 
taxes  were  assessed,  no  stranger  could  defeat  the  sale,  on  the 
ground  of  irregularity,  however  gross.  Even  the  payment  of 
taxes,  by  the  owner,  before  sale,  is  an  equity,  which  a  stranger 
would  seem  to  have  no  just  right  to  assert  asainst  a  bond  fids 
purchaser  without  notice  of  it.  But  the  case  does  not  require  a 
decision  on  this  point.  It  is  sufficient  for  our  present  purposes, 
to  say  that  the  payment  of  taxes  on  100  acres  of  the  land,  with- 
out defining  its  location  or  boundaries,  by  a  stranger,  without 
title,  will  not  defeat  the  title  of  the  purchaser  at  the  sale  for 
taxes.  Michael  Skellv,  who  made  the  payment,  made  use  of  a 
part  of  the  land,  for  we  purpose  of  making  sugar  on  it ;  but,  if 
he  had  occupied  permanently  and  adversely  a  portion  of  the  land, 
with  boundaries  defined,  and  had  paid  taxes  on  that  portion^  it 
would  not  defeat  the  title  for  the  residue.  In  this  case,  as  it  was 
impossible  to  know  on  what  particular  part  of  the  tract  he  paid 
the  taxes,  the  payment  must  have  no  greater  effect  than  a  pay- 
ment of  part  of  the  taxes  by  the  owner  would  have.  In  that 
case  the  treasurer  might  sell  either  a  part  of  the  tract,  or  the 
whole,  for  the  unpaid  taxes :  13  Ser.  /  M.  161 ;  1  Watts  688. 
In  the  case  before  us,  as  the  whole  tract  was  sold,  the  presump- 
tion is  that  a  part  was  insufficient  to  raise  the  taxes  due  upon  the 
whole. 

The  question,  whether  the  tract  was  seated  or  unseated  when 
the  taxes  were  assessed,  was  submitted  to  the  jury.  Although 
the  Court  gave  their- views  of  the  evidence,  the  question  was  not 
withdrawn  from  the  jury,  as  supposed  by  the  plaintiff  in  error. 
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The  defendant  below  had  no  land  cleared  on  the  tract  in  dis- 
pute, until  the  entry  of  Abraham  Cram,  about  ten  years  ago. 
As  we  understand  the  evidence,  he  claimed  by  virtue  of  a  resi- 
dence, and  clearing  on  an  adioining  tract,  with  a  designation  of 
boundaries,  including  the  land  in  controversy,  within  the  plain- 
tiff's survey.  These  boundaries  do  not  appear  to  have  been  desig- 
nated before  June,  1821.  The  plaintiff  entered  in  1836,  and  put 
his  tenants  in  actual  possession  of  the  tract.  In  view  of  these 
fSftCts,  it  was  not  error  to  say  that  the  lapse  of  time  between  1821 
and  1886,  was  far  too  short  to  enable  tne  defendant  to  hold  the 
land  under  the  statute  of  limitations.  The  evidence  seems  to 
justify  all  that  the  Court  said  <m  the  subject  of  the  designation 
of  boundaries  and  the  entry. 

We  are  unable  to  see  any  error  in  the  proceedings. 

Judgment  affirmed. 


Wade  versus  Haycock. 

Where  one  contracts  to  do  all  the  millwright  work  necessary  in  the  oon- 
Btraotion  of  a  grist-mill,  he  is  bound  to  do  it  in  a  workmanlike  manner,  so  that 
it  will  answer  the  purpose  for  which  it  is  designed. 

A  neglect  or  renisal  to  complete  the  work  is  a  har  to  a  recoverv:  but  for 
defective  execution,  the  contract  price,  or  the  value  of  the  work,  deducting  tiie 
actual  damages  sustained,  may  be  recovered. 

The  measure  of  damages  would  be  the  cost  of  the  new  work,  and  the  profits 
of  the  mill  whilst  the  aUerations  were  beine  made. 

The  workman  is  not  responsible,  if  the  defects  were  occasioned  by  following 
the  directions  of  the  owner. 

If  the  workman  knowingly  and  purposely  makes  the  work  defective,  it  is 
foch  mala  Jida  as  would  prevent  a  recovery  for  any  of  the  work  done  under 
the  contract 

Error  to  the  Oommon  Pleas  of  WeHmoreland  county. 

The  action  below  was  debt  upon  a  note  under  seal.  In  ISSl, 
James  Wade,  the  defendant,  being  engaged  in  erecting  a  mill,  to 
which  he  designed  to  apply  both  water  and  steam  power,  engaged 
Haycock  to  perform  the  millwright  work  for  him,  at  a  stipdated 
price.  Haycock  professed  to  be  a  practical  millwright.  Before 
thr  work  was  completed  he « left,  but  procured  another  millwright 
to  proceed  with  the  work  and  finish  it.     In  the  mean  time  Wade 

fave  Haycock  the  note  in  controversy,  dated  the  16th  March, 
852,  for  the  sum  of  $820,  payable  1st  April,  1852,  that  being 
the  amount  of  the  work  as  stipulated  in  the  contract  When 
the  work  was  finished  it  was  found  to  operate  imperfectly,  and  the 
mill  had  to  be  Stopped  for  several  weeks,  and  a  po^^^  ^^  ^^^ 
machinery  was  removed,  and  others  substituted  by  Wade. 

The  defendant  feasted  a  recovery  on  the  grounds  that  the  co&p 
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tract  was  entire,  and  that  the  plaintiff  failed  in  performing  it  in  such 
manner  as  to  answer  the  intended  purpose.  That  there  was  a 
failure  of  the  consideration.  That  the  failure  to  perform,  as  well 
as  professing  to  be  a  skilful  millwright,  were  a  fraud  on  the  defend- 
ant which  would  bar  a  recoyerj. 

The  plaintiff  contended  that  the  plans  and  specifications  of  the 
work  were  all  made  and  arranged  under  the  direction  of  Wade 
himself,  and  according  to  his  desire  and  request. 

Under  the  charge  of  the  Court  (Burrbll,  P.  J.),  the  jury 
found  for  the  plaintiff  8318.87^. 

And  the  defendant  sued  out  this  writ,  and  assigned  the  instruc- 
tions of  the  Court  as  error. 

Cooh^  for  plaintiff  in  error. — He  was  b^und  to  construct  the 
work  in  a  skUful  manner :  8  Harris  13? ;  Jones  an  Bail.  91 ;  2 
Kent*s  Com.  458 ;  Sto.  on  Bail  281.  It  was  an  entire  contract, 
and  must  be  fully  completed  before  he  can  claim  compensation :  5 
W.  ^  Ser.  882;  2  Kenf$  Com.  667-8;  2  P.  iJ.  454;  8  Sarrii 
195 ;  Far.  on  Con.  386 ;  2  Jones  236. 

If  Haycock  knew  of  the  imperfections  in  calculations,  &c.,  and 
did  not  communicate  it,  it  was  a  fraud :  1  Bouv.  Inst.  301 ;  Bright. 
Hq.  Jur.  78 ;  5  Harris  54 ;  1  Bouv.  Inst.  228 ;  12  Ser.  ^  R.  482 ; 
2  Par.  on  Con.  267. 

On  the  question  of  damages  were  cited  1  Harris  246 ;  2  Par. 
on  Con.  456;  18  Verm.  Rep.  620;  .3  W.  ^  Ser.  270. 

Cowan^  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — ^After  a  careful  examination  of  this  case,  we  are  of 
opinion  that  it  is  free  from  error. 

The  principles  of  law  applicable  to  the  case  were  clearly  and 
correctly  stated  to  the  jury  by  the  learned  judge  who  presided  at 
the  trial,  and  were  substantially  as  follows : — 

1.  Where  one  contracts  to  do  all  the  millwright  work  necessary 
in  the  construction  of  a  ^rist-mill,  he  is  bound  to  do  it  in  a  work- 
manlike manner,  so  that  it  will  answer  the  purpose  for  which  it  is 
intended. 

2.  If  the  millwright,  after  doing  part  of  the  work  under  the 
contract,  refuses  or  neglects  to  complete  it,  he  can  recover  nothing 
for  part  performance ;  but  if  the  work  is  all  done,  but  part  of  it 
defective  in  the  execution,  which  defect  can  be  cured  by  the  sub- 
stitution of  other  machinery  or  better  work,  there  may  be  a  reco* 
very  of  the  contract  price ;  or  in  the  absence  of  an  express  con- 
tract, what  the  work  is  reasonably  worth,  deducting  the  actual 
damages  sustained  on  account  of  the  defective  performance. 

8.  The  measure  of  damages  would  be  the  expense  of  the  new 
work,  and  the  profits  of  the  mill  for  such  time  as  it  was  necessa- 
rily stopped  from  running  whilst  the  alterations  were  being  made. 
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4.  Where  that  part  of  the  work  complained  of  was  constmcted 
under  directions  ^yen  by  the  owner  of  the  mill,  the  workman  is 
not  responsible  if  the  defect  was  occasioned  by  following  the 
directions  so  given. 

5.  If  the  employee  knowingly  and  purposely  makes  the  work 
defective,  it  is  such  fnaJa  fides  on  his  part  that  he  can  recover 
nothing  for  any  of  the  work  done  under  the  contract. 

Judgment  affirmed. 


Marshall  versus  The  Franklin  Bank  of  Washington. 

A  principal  debtor  in  a  jadgment,  aUhouefa  not  served  with  the  acirefaeia$, 
IB  an  incompetent  witnees  on  the  ground  of  in^^t  to  prove  paTment  of  the 
judgment,  being  liable  for  the  debt  and  costs  to  his  surety,  in  the  event  of  a 
recovery  against  the  latter. 

A  person  who  is  a  party  to  the  suit  at  the  impetration  of  the  writ,  but  who 
is  not  served  vrith  process,  nor  a  party  to  the  issue,  is  nevertheless  incompetent 
as  a  witness  for  his  co-defendant. 

A  defendant  on  the  record  cannot  render  biipself  competent  as  a  witness 
for  his  co-defendant,  by  offering  to  confess  judgment  to  the  plaintiff  for  \!bA 
amount  claimed. 

A  plaintiff  who  holds  several  judgoMnts  against  a  debtor,  and  different  sur^ 
ties  or  endorsers,  may,  in  the  absence  of  any  affreemctnt  to  the  contrary,  issue 
execution  upon  any  one  of  them,  and  the  proceeds  of  personal  propertv  realized 
upon  such  execution  will  be  applied  to  tne  debt  upon  which  it  issued. 

Error  to  the  Common  Pleas  of  Washington  couniy. 

This  was  a  scire  facias  at  the  suit  of  the  bank  against  George 
A.  Creacraft  and  Thomas  Carson,  drawers,  and  John  Marshall  and 
Adam  Carson,  endorsers.  In  1846,  Creacraft  and  Thomas  Car- 
son were  extensively  engaged  in  the  bacon  and  lard  business,  and 
the  defendant  Marshall,  with  others,  had  endorsed  for  them  largel j 
in  the  bank. 

In  the  fall  of  that  year,  being  unable  to  meet  their  liabilities, 
they,  together  with  their  endorsers,  confessed  fire  judgments  to 
the  bank,  amounting  to  $24,200.  The  defendant  Marshall,  being 
the  first  endorser  on  two  notes,  became  a  party  to  two  of  those 
judgments,  one  for  $4200,  and  the  other  for  $5000.  At  the  same 
time  Creacraft  &  Carson  assigned  over  various  consignments  of 
property,  for  the  benefit  of  the  endorsers,  and  the  amount  of 
which  was  applied  to  all  the  judgments. 

The  defendant  alleged  that,  by  a  special  agreement  of  the  par- 
ties, it  was  agreed  to  be  applied  to  the  judgment  of  $4200,  in 
which  he  was  defendant  Various  payments  had  been  made  bj 
the  defendants  on  this  and  the  other  judgment^. 

At  the  instance  of  another  endorser,  who  was  a  defendant  in 
one  of  the  fiye  judgments  confessed  to  the  bank,  an  execution  was 
issued  on  that  judgment,  and  the  personal  property  of  CreacnJt 
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k  Oari«x  levied  nd  Bold,  the  pfoeeeda  of  irbidt  Maarslmll  oon^ 
taidad,  wider  the  agreemenl;,  ehottld  be  applied  eqttftlly  te  «U  the* 
jwdgmente. 

la  Norember,  1850,  Mftn^sU  applied  to  the  Court,  ^settiiig  forth 
ft»  facts  of  the  oaBo,  amd  alleging  that  if  the  prodeede  of  tM  pro- 
perty, which  had  been  assigned  by  the  makers^  and  a  pro  rata 
riiaare  of  the  smoitnt  raised  on  the  execution  by  the  side  of  their 
personal  property,  were  applied  to  this  judgment  according  to  the 
agreement,  the  same  would  be  fully  paid«  The  Court  thereupon 
made  an  order,  staying  execution  on  the  said  judgment  until 
the  bank  should  issue  scire  facias  upon  the  same,  to  mve  Marshall 
an  owortunity  of  interposing  said  defence.  This  setre  facias  was 
accordingly  sued  out,  and  was  returned  serred  on  all  the  defendants, 
except  Creacraft,  and  ^^nihiV^  as  to  him.  The  appearance  and 
plea  were  by  Marshall  alone,  and  the  jury  were  sworn  as  to  him 
alone.  On  the  trial  of  the  cause,  the  defendant  offered  the  depo- 
sition of  George  A.  Creaaraft.  It  was  objected  to  by  plaintiff,  on 
the  ground  that  the  witness  was  a  party  to  the  judgment,  and 
liable  over  to  Marshall,  for  the  debt  and  costs  recovered  against 
him.  The  defendant  then  showed  that  Creacraft  had  offered  to 
eonfess  a  judgment  to  the  bank  for  the  amount  claimed.  The 
Court  sustained  the  objection,  and  defendant  excepted. 

The  defendant  asked  the  Court  to  instruct  the  jury,  <'  That^ 
inasmuch  as  the  plaintiff  had  a  meeting  with  Creacraft  &  Carson, 
the  drawers,  and  their  endorsers,  for  the  purpose  of  securing  the 
debts  due  the  bank,  and  judgment-bonds  were  taken  from  aU  the 
drawers  and  endorsers,  at  the  same  time,  for  the  same  purpose, 
that  if  the  bank  afterwards  issued  execution,  as  they  did,  and 
leried  on  and  sold  tlie  personal  property  of  either  of  the  drawers, 
the  proceeds  of  said  sale  must  be  applied  to  the  relief  of  all  the 
said  endorsers,  although  they  were  in  different  judgments — that 
in  equity  all  thie  endorsers  stood  on  an  eqrtality,  so  far  as  any 
moneys  were  made  out  of  the  personal  property  of  the  drawers, 
under  the  arrangement  testified  to.** 

To  which  the  Court  (Gilmorb,  P.  J.)  responded  asfbllows  :— 

•'We  know  of  no  principle  of  equitjr which  would  require  money 
made,  oti  process  of  law,  to  be  apfpned  to  difierent  judgments.  The 
circumstance  Hhat  tiie  bank  was  the  creditor  of  all,  and  that  the 
judgments  were  taken  at  the  same  time,  and  that  there  were  secu- 
rities in  all,  woiild  not  be  stfflScient  in  equity  to  require  an  equal 
application  of  the  money  made  to  the  several  judgments.  A 
debtor  has  a  right  tb  appropriate  ilioney  as  he  may  tmnk  proper; 
this  is  the  general-  prmcipfe  in  respect  to  voluntary  payments ; 
bnt,  where  money  is  raised  by  process  of  law,  or  in  irmtum^  the 
right  of  application  does  not  belong  to  the  debtor — ^the  law  then 
makes  the  application.  Still,  there  is  notibing  in  this  which  will 
prevent  an  aereement  as  to  the  application  of  money  which  is 
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about  to  be  raised  on  legal  process.  All  parties  concerned  may 
affree  about  this,  as  well  as  any  other  lawfd  matter.  The  parties 
imich  are  concerned  in  such  an  arrangement  as  is  alleged,  are  the 
bank,  John  Marshall,  Oreacraft  &;  Carbon,  and  the  endorsers  in 
the  judgment  on  which  the  money  was  made,  to  wit :  Horn  and 
Miller.  If  they  all  agreed  to  this  arrangement,  it  was  competent 
for  them  so  to  do ;  and  the  bank,  in  receiving  the  money,  should 
have  appropriated  it  accordingly." 

The  jury  found  for  the  plaintiffs  $1195.13,  and  judgment  was 
entered  on  the  verdict. 

The  rejection  of  the  deposition  and  the  answer  to  the  point, 
were  the  errors  complainea  of  in  this  Court. 

Montgomery  and  Wat»on  (with  whom  were  Aehe$on  and  WU- 
$on)y  for  plaintiffs  in  error,  as  to  the  admissibility  of  the  deposition 
cited  9  Barr  21;  8  Ser.  ^  B.  402;  1  Pick.  116;  1  Chrem.  Ev. 
§855. 

Gow  and  Murdoch  (with  whom  was  McKennan)^  for  defendant 
in  error,  cited  9  Ser.  Sr  B.  236;  9  Fottl  144;  3  TT.  ^  &r. 
657;  1  jBarr440;  2  id.  106;  3 /d.  861;  4 /d.  199;  1  Grten. 
Ev.  §  329. 

The  opinion  of  the  Court  was  delivered  bv 

Knox,  J. — It  is  conceded  that  John  Marshall,  who  took  defence 
to  the  wrt  fac%a%y  was  a  surety,  and  that  George  A.  Creacraft, 
the  person  whose  deposition  was  offered  and  rejected,  was  one  of 
the  principal  debtors.  The  defence  was,  substantially,  that  the 
judgment  had  been  paid,  and  it  was  to  prove  payment  that  the 
principal  debtor  was  offered  as  a  witness.  Upon  the  failure  of 
this  defence,  the  principal  was,  doubtless,  liable  to  the  surety,  not 
only  for  the  principal  debt  recovered,  but  also  for  the  costs,  and 
this  according  to  the  cases  of  the  Bank  of  Montgomery  v.  Walker, 
9  Ser.  i  B.  229,  Smith  v.  Thome,  9  TfcaJtz  144,  Davenport  v. 
Freeman,  3  TT.  ^  Set.  557,  disqualifies  him  from  testifying,  upon 
the  ground  of  interest.  But  he  was  also  disaualified,  because  he 
was  a  party  to  the  record.  The  original  juagment  was  against 
him,  and  he  was  named  in  the  ncirt  jacioB  as  one  of  the  defend- 
ants. True  he  was  not  served,  and  was  not  a  party  to  the  issue ; 
but  Parke  v.  Bird  et  al.^  3  Barr  360,  rules  that  this  makes  no 
difference,  as  he  was  a  part^  to  the  suit  at  the  impetration  of  the 
writ,  which  is  also  the  doctrine  of  Wolf  v.  Fink,  1  Barr  439. 

As  the  exclusion  of  a  defendant,  who  has  not  been  served,  or 
who  has  suffered  judgment  by  default,  rests  upon  grounds  of  public 
policy,  he  cannot  remove  the  objection  to  his  competency,  by  an 
offer  to  confess  judgment  against  himself.     A  judgment  against 
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an  insolvent  principal  would  be  but  a  sorry  compensation  to  the 
creditor  for  the  loss  of  his  claim  against  a  solvent  surety ;  nor 
woold  the  existence  of  a  judgment  against  one  confessedly  insol- 
vent before  lessen  the  temptation  to  perjury,  to  remove  which  is 
one  of  the  principal  grounds  of  the  rule.  One  of  several  plaintiffig 
cannot  testify  to  churge  a  defendant,  even  though  he  has  no  inte- 
rest in  the  event,  and  neither  shall  one  of  several  defendants  be 
permitted  to  discharge,  bv  his  evidence,  his  co-defendants,  even 
though  he  may  remain  liable  himself. 

There  was  no  error  in  the  answer  of  the  Court  to  the  defend- 
ant's first  point.  In  the  absence  of  any  agreement  to  the  con- 
trary, it  was  clearly  the  privilege  of  the  bank  to  issue  execution 
upon  any  one  of  its  judgments  in  advance  of  the  others,  and  the 
law  would  appty  the  money  made  to  the  judgment  from  which  the 
writ  issued.  This  is,  doubtless,  a  hard  case  for  Marshall,  the 
surety,  but  we  can  afford  him  no  relief. 

Judgment  affirmed. 


Jennings  versus  McDowell. 

Extracts  from  the  general  draft  of  donation  lands  and  the  donation  land 
book,  in  the  land  office,  dnlj  certified,  are  legitimate  eridenoe  to  show  title  out 
of  the  Commonwealth. 

After  the  lapse  of  fifty-six  years,  a  sale  of  a  donation  tract  of  land  for  non- 
payment of  taxes  will  be  sustained  against  an  intruder,  in  the  absence  of  all 
evidence  tending  to  prove,  that  the  donee  was  livine  at  the  time  the  taxes  were 
assessed,  or  hadever  claimed  the  land,  or  exercised  acts  of  ownership  over  it 

In  a  contest  between  a  purchaser  at  treasurer's  sale  and  an  inl^der,  evi- 
dence that  portions  of  the  tract  sold  were  occupied  in  sugar-makins  in  the 
spring  of  the  same  year  the  taxes  were  assessed,  will  not  invalidate  me  sale. 

Ebror  to  the  Common  Pleas  of  Venango  county. 

This  was  an  ejectment  brought  hj  McDowell  against  Jennings, 
to  recoTor  tract  "No.  1155,  in  District  No.  6,  of  "  donation  lan£" 
This  tract  of  land,  on  the  19th  October,  1786,  had  been  allotted 
to  David  Jacobs,  a  private  in  the  Pennsylvania  line.  In  1842 
and  1848,  it  was  assessed  with  taxes ;  and  sold  in  1844,  by  the 
treasurer  of  the  county,  to  McDowell,  the  plaintiff.  The  years 
for  which  the  taxes  were  assessed,  the  land  was  occupied  tempora- 
rily in  the  sprint,  for  the  purpose  of  making  sugar,  and  some  of 
the  parties  who  thus  occupied  paid  rent  for  this  privilege.  It  was 
not  shown,  on  the  trial  of  the  cause,  that  David  Jacobs  (the 
patentee)  had  ever  been  in  the  neighbourhood,  or  had  ever  claimed 
the  land,  or  exercised  acts  of  ownership  over  it      ^ 

For  the  purpose  of  showing  title  out  of  the  Commonwealth, 
after  giving  in  evidence  a  certificate  of  survey,  dated  16th  Novem- 
ber, 1785,  the  plaintiff  offered  a  certified  eoctraet  from  the  oflSoe 
of  the  surveyor-general,  of  the  general  draft  of  the  6th  District 
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donatiaki  lan^,  sboiring  tke  location  of  tke  Isiid  is  dbpitle;  ani 
also  an  ertract  from  "  Donation  Lands"  Book,  showing  dfe  Dislaict 
-^tho  nnmbor  of  tbo  tract^^tlie  name  of  the  gotdiear  to  irlion 
granted,  and  tbe  time  when  returned  for  patenting.  These  irere 
Ejected  to,  becanse  they  wefe  mere  extraota^  and  no^  fnlt  eopies 
of  the  papen^,  ftc  The  Oonrt  oTemded  the  objecdona,.  and  re» 
ceired  the  eridenoe.  The  defendant  A(fwed  no  tidew  Ho  ooi^ 
tended  that  plaintiff  eonld  not  reoovet^,  beovow  tko  tract  was 
donation  land,  and  not  snbject  to  aesemment  fbr  tasea  dm*ihg  the 
life  of  the  soldier,  and  that  plaintiff  had  not  shown  that  the  donee 
was  dead  at  the  time  of  assessment  of  the  taxes  An?  whieh  it  was 
sold.  That  the  land  was  seated,  and  Aat  no  title  wa»  sherws  oat 
of  the  Commonwealth. 

The  Coiirt  below  (MoCALMOl^r^  P.  J.)  inkd  these  poiiMis  agaimt 
the  defendant. 

The  jury  found  for  the  plidntiff. 

Churchy  for  plaintiff  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — ^The  extracts  from  the  general  draft  of  the  dona- 
tion snrrey,  and  the  copy  of  the  entry  from  the  donation  land 
book,  were  properly  received  in  evidence  to  |n*ove  tbst  tiie  title  te 
the  land  in  dispato  was  out  of  the  Commonwealth :  De  France 
i>.  Strieker^  4  W<xU9  327;  Farr  v.  Swan,  2  Barr  245;  Oliphant 
9.  Ferren,  1  WatU  57.  This  evidence^  when  received)  dearly 
cistablished  that  tract  No.  1165,  in  District  No.  6  of  tiie  donatioa 
lands,  had  been  allotted  to  David  Jacobs,  a  soldier  of  the  revolu- 
tionary army,  bdongin^  to  the  Pennsylvania  line. 

There  was  no  error  m  admitting  the  treasurer's  deed,  under 
which  the  plaintiff  claimed  title.  Its  talidity,  bowtP^ev,  d^MOMied 
upon  two  qnestions-^1.  WaS  the  hxA  subject  to  taxatioai  ?  2. 
Could  it  be  assessed  ^d  tai^  as  nnseated  7 

By  virttie  t/t  the  Act  of  1st  Mureh,  1780,  cad  Aat  of  16th 
HTarch,  1785,  ^^  all  Isnds  granted  to  the  cAoers  and  soUmb  of 
the  line  of  this  state,  as  a  reward  for  their  servioefi^  are  ekeaopt 
from  taxation  for  amd  during  the  life  Of  ewifa  ofioer  and  selcfar 
respectively,  *unless  the  same  shiJl  be  tmnsfen^d  or  aiictned  to 
any  other  person."  As  ther6  was  no  chridenee  of  sfiexHitum  by  tbe 
Soldier,  nor  direct  ei^dence  of  his  death  before  tlie  osMMnnent  of 
tbe  taxes  for  which  the  land  was  sold,  the  treasnm'a  deed  gave 
no  title  to  tl^  plaintiff,  unless  the  law  would  raise  a  presomption 
of  the  soldier's  death  arising  from  the  lapse  of  tfane.  The  traot 
was  allotted  to  him  in  1786— ^the  assessment  was  for  tiie  years 
1842  and  1848,  fifty-six  years  ali;^  tiie  titie  had  passed  from  the 
Commonwealth  to  the  soldier,  and  tiiere  was  ao  evidence  that  h^ 
had  ever  exercised  any  acts  of  ownership  over  the  land,  or  paid 
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tokj  atteiition  to  it  whftteTer.  Un^^r  tlve«e  eir^onftmees  we  ai^ 
of  the  opmion  that  the  Court  below  wae  i^ght  in  efkyu^  that,  imi 
against  an  inlnider,  for  the  purpoae  of  8q9taiiu>0g  the  legality  of 
the  aeaeasment,  it  was  unnecessary  to  prove  the  cleath  of  the  on* 
gioal  donee.  The  great  lapM  of  time,  together  with  the  absenee 
of  all  proof  showing  any  olaim  on  the  part  of  the  soldier,  raised 
a  suSoient  presumption  of  his  death,  as  against  one  showing  no 
title  whatever  to  cast  the  onus  upon  the  defendant  to  prove  that 
the  assessments  were  made  pending  the  life  of  the  donee. 

It  remains  only  to  be  considered  whether  the  tract  was  seated 
or  unseated,  when  the  taxes  for  which  it  was  sold  were  assessed. 
It  appears,  from  the  testimony  given  in  the  case,  that,  for  some 
years  previous  to  the  sale  for  taxes,  the  present  plaintiff  and  bis 
brother  Thomas  olaimed  the  land  in  dispute ;  and  iliat^  with  their 
permission,  or  that  of  one  of  them,  there  was  a  temporary  use  of 
portions  of  the  tract  in  the  spring  of  the  year,  for  the  purpose 
of  making  su^r ;  and,  for  the  years  1842  and  1843,  a  smitU 
eompensatioA  had  been  paid  to  the  plaintiff  for  this  permission. 
We  concur  with  the  Common  Pleas,  that  this  did  not  render  the 
tract  a  seated  pne,  so  as  to  prevent  its  sale  for  taxes.  There  was 
no  residence  upon  it,'  nor  was  there  cultivation  in  any  proper 
sense  of  the  word.  The  temporary  occupation  of  the  tract  ii» 
the  spring,  for  the  mere  purpose  of  sugar-making,  would  he  Joo 
liotice  to  the  assessor  in  the  fall  of  the  year,  when  the  taxes  are 
usually  assessed,  that  there  was  any  personal  liability  for  the 
taxes.  It  will  not  do  to  say  that,  whenever  profits  are  made  from 
land,  it  becomes  seated.  Valuable  timber,  or  minerals,  may  be 
taken,  and  yet  it  c&u  scarcely  be  doubted^  but  the  land  would 
be  liable  to  taxation  as  unseated.  The  profits  must  be  derived 
&om  oultivatioH,  or  there  must  be  an  actual  residence  to  change 
the  character  of  a  tract  from  unseated  to  seated  land.  The  legaJt 
pwner  or  owners  of  this  land  sufiered  it  to  be  assessed^  and  sold 
^  unseated^^an  intruder,  who  showed  not  the  colour  of  title^ 
having  nothing  but  the  naked  possession  taken  subseauen^  to  the 
treasurer's  sale,  objects  to  the  validity  of  the  sale,  because  per- 
tbns  of  the  ^aet  were  occupied  by  trespassers,  for  a  mere  tenyo- 
rary  purpose,  in  the  spring  of  the  year  when  the  assessments  were 
ipade.  We  think  the  CommoQ  Pleas  was  right  in  ruling  the  point 
liigainat  th#  plaintiff  in  error. 

The  deven  assignments  of  error  are  all  answered  in  deciding-—* 

1.  That  extracts  from  the  general  draft,  and  the  donation  book 
in  the  land  office,  were  legitimate  evidence  to  show  title  out  of  the 
PommoaweatoL 

2.  That,  aft^r  the  lapse  of  fifty-six  years,  a  sale  of  a  donation 
tvaet  of  lajid,  for  ooiv-payment  of  taxes,  will  be  sustained  against 
in  intruder,  in  the  absence  of  all  erida^ce  tending  to  prove  that 
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the  donee  waa  liying  when  the  taxes  were  asseBsed,  or  that  he  had 
ever  claimed  the  land  or  exercised  acts  of  ownership  over  it. 

8.  That,  in  a  contest  between  a  porchaser  at  treasurer's  sale 
and  an  intruder,  evidence  that  portions  of  the  tract  sold  w^e  oc- 
cupied in  sugar-making  in  the  spring  of  the  year  that  the  taxes 
were  assess^  will  not  invalidate  the  sale. 

Judgment  afSrmed* 


Jordan  versus  Wilson  et  al 

Where  the  owner  or  officer  of  a  boat  delivers  a  bill  of  lading  oontempora- 
neouslj  with  the  deliyer^  of  goods,  being  a  declaration  accompanjring  an  aot» 
it  is  part  of  the  transaction,  and  is  evidence  of  ownership  in  the  person,  whose 
property  the  goods  are  stated  to  be  in  the  bill  of  lading. 

Error  to  the  Common  Pleas  of  Beaver  county. 
This  was  an  action  of  assumpsit  to  recover  the  value  of  12  tons 
of  pig  metal.  In  1846,  the  plaintiffs,  Wilson,  Campbell  &  Wil- 
lards  shipped  from  Greenupsburg,  in  Kentucky,  70  tons  of  pig 
metal,  on  the  steamboat  Waverley,  to  be  delivered  to  Michael  Allen 
k  Co.,  Pittsburgh.  Owing  to  the  low  stage  of  water  in  the  river, 
the  master  of  the  boat  was  compelled  to  discharge  a  part  of  his 
cargo ;  and  among  the  rest  the  pi^  metal  in  dispute,  which  was 
left  on  the  beach  at  '^  Dead  Man's  Kipple,"  whence  it  was  taken 
by  defendant  (as  alleged  bj  plaintiffs)  and  sold,  and  the  money 
appropriated  to  his  own  use.  The  balance  of  the  metal  was  deh- 
vered  by  the  person  in  charge  of  the  steamboat  Waverleyto  Michael 
Allen  &  Co.,  at  Pittsburgh,  with  the  bill  of  lading.  This  bill  of 
lading  was  offered  in  evidence  with  the  testimony  of  the  person 
who  received  it  from  the  officers  of  the  boat,  for  the  purpose  of 
showing  the  ownership  of  the  metal.  The  defendant  objected. 
The  Court  overruled  the  objection  and  admitted  the  evidence. 
The  jury  found  for  plaintiffs  (383. 

The  admission  of  the  bill  of  lading  was  the  only  error  assigned. 

Cfunnifigham  and  Clark,  for  plaintiff  in  error. — The  bill  was  a 
mei;e  declaration  of  the  plaintiff  himself.  The  person  who  signed 
the  bill  was  not  produced :  it  was  not  the  best  evidence  of  owner- 
ship :4tSer.^  B.  536 ;  4  Binn.  150 ;  2  Waits  180 ;  4  Watts  424. 

Boherts  and  Fetterman,  for  defendant  in  error. — The  objection 
was  general ;  the  Court  cannot  perceive  the  ground  of  the  objec- 
tion: 7  Harris  339;  8  Harris  96.  The  bill  of  lading  showed 
possession,  and  that  is  sufficient  against  one  who  has  no  right :  2 
Green.  Ev.  §  637.  It  was  evidence  as  part  of  the  res  gestae :  2 
Hall  482;  2  U.  S.  Dig.  p.  225,  pi.  1163;  4  WhaH.  130. 
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The  opinion  of  the  Conrt  was  delivered  by 

Knox,  J.^We  are  satisfied  that  the  Ooort  of  Common  Pleas 
committed  no  error  in  permitting  the  bill  of  lading  to  be  read  to 
the  jury.  It  is  true  that  no  evidence  was  given  that  ^^  E.  C.  Stout'* 
was  the  owner,  master,  or  clerk  of  the  steamboat  Waverley ;  but 
the  bill  offered  in  evidence  was  proved  to  be  genuine  by  the  fact 
that  it  was  delivered  by  the  officers  of  the  boat  to  the  consignee, 
as  the  bill  of  lading  for  the  iron  then  delivered  to  them.  It  was 
part  of  the  transaction  itself;  and,  in  connexion  with  the  other 
evidence  in  the  case,  established  the  fact  that  the  58  tons  of  metal 
received  by  Michael  Allen  &  Co.  from  the  steamboat  Waverley  in 
November,  1846,  belonged  to  Wilson,  Campbell  &  WiUards.  If 
the  evidence  had  gone  no  farther,  it  would  of  course  have  been 
immaterial,  as  the  metal  in  dispute  was  no  part  of  the  58  tons ; 
but  as  we  are  not  furnished  with  all  the  evidence,  it  is  our  duty  to 
presume  that  the  plaintiffs  proved  that  the  metal  left  by  the  boat 
at  Dead  Man's  Ripple  was  taken  by  the  defendant,  and  that  it 
was  a  part  of  the  same  lot,  the  residue  of  which  was  delivered  to 
the  consignees,  November,  1846.  The  bill  of  lading  delivered  by 
the  officers  of  the  boat  to  the  consi^ees  contemporaneously  witli 
the  metal,  was  the  written  declaration  of  the  party  so  delivering 
it,  that  the  metal  belonged  to  the  plaintiffs ;  and,  being  a  declara- 
tion accompanying  an  act,  was  legal  evidence  of  ownership. 

Judgment  affirmed. 


Strawn  versus  Hook. 

When  a  vendee  assumed  to  pay  the  amount  of  a  judgment  agidnst  his  ven- 
dor, a  failure  of  l^e  title  to  the  land  is  no  defence  to  an  aotion  brought  against 
him,  by  the  plaintiff  in  the  judgment  to  reeover  its  amount. 

The  payment  of  the  oosts  to  the  prothonotary,  within  six  years  before  suit 
brought,  by  one  who  had  assumed  the  payment  of  a  judgment,  is  not  such 
part  payment  of  the  debt  as  will  take  the  case  out  of  the  operation  of  the 
statute  of  limitations. 

Erbob  to  the  Common  Pleas  of  Gheene  county. 

The  action  in  this  case  was  commenced  by  foreign  attachment, 
and  was  brought  to  recover  the  amount  of  a  judgment  which  Hook 
held  against  a  man  by  the  name  of  Cumpston.  Strawn,  the  de- 
fendant, had  purchased  a  house  and  lot  from  Cumpston,  upon 
which  Hook's  judjpnent  was  a  lien,  and  Hook  alleged  that  Strawn, 
in  consideration  of  an  extension  of  time,  agreed  to  pay  the  amount 
of  it  to  him.  These  transactions  took  place  in  1841  or  1842.  In 
1848,  Strawn  paid  to  the  prothonotary  the  amount  of  the  costs 
due  on  the  judgment  of  Hook  v.  Cumpston.  The  title  of  Cump- 
ston to  the  property  sold  to  Strawn  proved  to  be  worthless,  and  it 
was  recovered  firom  the  latter  in  ejectment. 
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Strawn  defended  tlHs  aotien  on  two  groondB :  Timt  the  title 
pfroTed  defectire,  and  that,  eonsequently,  there  -was  a  faikire  ^f 
consideration ;  and  also  interposed  the  statute  of  Umitatioiis. 

The  plaintUf  contended  that,  after  he  had  suAered  his  Men  t& 
expire  on  the  futh  of  the  promise,  the  defect  of  title  could  not 
affect  him.  And  diat  the  payment  of  the  oosts  witfai&aiix  yeats 
was  such  a  part  payment  as  would  unonnt  to  -an  aoknowiedgmemt 
of,  and  promise  to  pay,  iht  debt. 

The  Court  charged  in  accordance  with  the  views  of  the  plain- 
tiff, and  the  jnry  found  «  verdict  in  his  favour  for  the  amovat  of 
the  juc^ent  and  interest. 

Saffer9y  for  plaintiff  in  error. 

Downey  and  Blaeh^  contrft. 

The  opinion  of  the  Court  was  delivered  by 

KiTOX,  J. — The  answer  to  the  defendant's  second  pomt  is  free 
firom  error.  There  was  evidence  to  submit  to  thejury  liiat  Strawn 
had  purchased  from  Hook  the  judgment  which  Hook  held  against 
Cmnpston,  and  that  it  had  been  used  by  Strawn  in  payment  of  tbe 
purchase-money  due  from  him  to  Gumpston.  The  failure  of 
Cumpston's  title  did  not  release  Strawn  from  hn  engagemoit  to 
pay  Hook  the  amount  of  the  judgment  against  Gumpston.  The 
consideration  for  his  promise  was  the  transfer  of  the  judgment, 
and  not  the  guaranty  of  the  title. 

Did  the  payment  to  the  prothonotary  of  the  costs  within  six 
years  from  the  commencement  of  the  suit,  toll  the  bar  of  the  sta- 
tute ?  The  Court  below  ruled  that  it  did,  and  in  this  we  think 
tifeere  was  ^error.  That  part  payn^nt  of  a  d^,  within  six  yean^ 
will  take  a  case  out  of  the  statute,  is  well  settled ;  but  the  offioer'a 
fees  formed  no  part  of  the  debt  which  Strawn  owed  to  Hook.  A 
3ale  of  the  judgvnent  would  not  pass  to  the  purchaser  the  ri^  to 
receive  the  costs,  nor  would  it  make  him  liable  to  the  plaintiff  for 
the  amount  thereof,  when  the  plaintiff  had  not  paid  them  to  the 
officer.  Unpaid  costs,  belonging  to  the  officers  of  the  Court,  can- 
not be  transferred  to  a  stranger  by  a  plaintiff.  In  Ranch  v.  EQll's 
Executor,  8  Barr  423,  it  was  held  that  the  plaintiff  could  not 
release  the  defepdant*B  liability  to  the  officers  for  their  oost^  by 
agreeing  to  pay  them  himself. 

All  tnat  Hook  could  have  demanded  from  Strawn  was  tiie 
amount  of  the  judgment  and  interest,  as  this  was  all  that  passed 
1)y  the  sale ;  and  as  the  payment  of  the  costs  was  no  part  of  what 
was  due  to  Hook,  leaving  his  entire  claim  unsatisfied,  it  was  ndt 
an  admission  of  the  existence  of  the  debt  to  him,  nor  a  promise  to 
pay  it. 

it  is  proper  to  add  that  there  was  no  evidence  of  any  specilB 


Digitized  by  CjOOQIC 


1066.]  OF  PENNSYLVANU.  99$ 

mderstandhig  <m  the  part  of  Strawa  to  pay  the  costs;  if  there 
had  been,  peniaps  Hook  could  have  recovered  thwaa,  as  a  trustee 
for  the  officers,  and  iu  that  event,  a  payment  to  the  prothonotary, 
en  the  foot  of  the  agreement,  might  keep  the  whole  contract  alive, 
but  the  case  was  put  to  the  jury  by  the  Common  Pleas  solely  on 
ihe  basis  of.  a  sale  of  the  judgment  from  Hook  to  Strawn. 

Judgment  reversed  and  venire  de  novo  awarded^ 


Patton  versus  Minesinger. 

Admissions  by  an  agent,  when  he  is  about  the  doing  of  some  act  within  the 
vcope  of  his  delected  authority,  are  evidence  against  the  principal,  bat  naked 
deelaratioBS  which  are  not  part  of  any  ru  gesia  are  not  admissible. 

Ebbor  to  the  Common  Pleas  of  Beaver  county. 

This  was  an  action  of  debt  brought  by  Chnstina  Minesin^ 
■against  the  executors  of  Bamuel  Patton,  deceased.  Patton  ha4 
been  the  administrator  of  Joseph  Minesinger,  a  son  of  plaintiff; 
and  settled  bis  account,  in  which  a  balance  of  $1612.16  was 
jascertaiiied  to  be  in  his  hands*  This  suit  was  brought  to  recover 
a  balance  due,  part  of  the  above^tated  sum.  On  the  trial  the 
defendants  produced  several  receipts,  the  last  of  which  was  dated 
on  the  11th  September,  1847,  and  was  for  the  sum  of  JIOO.  They 
alleged  that  the  entire  balance  had  been  paid  by  Samuel  Patton 
in  ms  lifetime,  for  which  no  receipts  were  taken;  or,  if  taken  at 
the  time,  that  they  were  lost. 

In  support  of  this  allegation,  the  defendants  proved  that  the 
plaintiff,  who  was  old  and  infirm,  had  appointed  her  son,  Jcba 
Minesinger,  her  agent,  to  collect  this  money  and  attend  to  the 
/settlement  with  Samuel  Patton ;  and  then  offered  to  prove  that  the 
Agent,  in  conversations  with  witnesses,  prior  to  the  date  ol  the 
receipt  for  $100,  had  said  that  Samuel  Fatten  had  paid  the  whole 
.amount  due  except  (100.  This  was  obiected  to  by  plaintiff^s 
counsel,  and  rejected  by  the  Court ;  to  which  defendant  excepted. 

The  jury  found  for  the  plaintiff  $175.96. 

The  rejection  of  the  testimony  offered  by  the  defendants  wa0 
the  error  assigned. 

Fe6term<m,  for  {daintifib  in  error. — These  declarations  were 
:made  during  the  continuance  of  the  agency.  His  receipt  would 
have  been  evidence,  and  that  was  no  more  than  a  written  declara- 
tion: 8J?arr473;  8  Fa«^893;  9JBarr28;  7  Watts  99. 

^nmnffham^  for  defendant  in  error. — The  declarations  were 
^ot  made  while  lie  was  doing  any  act  in  relation  to  the  agency. 
Vol.  I. — 60 
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Declarations  of  an  agent  are  only  admissible  as  part  of  the  re$ 
guta:  Story  on  Agency,  §§  134, 135, 187 ;  2  Stark.  Uv.  24 ;  10 
Ves.  123 ;  8  Bing.  B.  451 ;  3  Wash.  0.  0.  iJ.  500 ;  4  Wend. 
382 ;  24  Pick.  39,  242 ;  8  WaUs  392 ;  7  Ser.  ^  R.  106.  Where 
not  made  at  the  time  of  the  act,  are  not  evidence  :  4  JRawle  291 ; 
6  Watts  487;  3  LUt.  127;  7  Wend.  446;  13  Ala.  641.  His 
subsequent  declarations  are  not  received  against  the  principal :  7 
Oreenl  421;  4  Ou$h.  93;  11  ffumph.  67;  11  m  648;  6 
Ou9h.  93. 

Black,  J. — This  was  an  action  of  debt,  in  which  the  plaintiff 
below  claimed  and  recovered  $175.  Proof  was  offered  bj  the 
defendant,  and  rejected,  to  show  that  the  plaintiff's  son  had  been 
employed  as  her  agent  to  collect  this  debt ;  and  that  he  had  de- 
clared to  a  witness  that  it  was  all  paid  but  $100. 

Words  spoken  by  an  agent,  when  he  is  about  the  doing  of  some 
act  within  the  scope  of  his  delegated  authority,  are  evidence 
against  the  principal,  because  the  words  are  part  of  the  act,  and 
tend  to  explain  or  characterize  it.  But  naked  declarations,  which 
are  not  part  of  any  res  gesta,  are  not  admissible.  They  are  mere 
hearsay,  like  words  spoken  by  a  stranger.  In  this  case  the  decla- 
rations of  the  agent  were  not  made  in  any  sort  of  connexion  with 
the  performance  of  his  duties  as  agent.  The  evidence  was  rightly 
rejected. 

Judgment  aflirmed. 


Zack  versus  The  Pennsylvania  Railroad  Company. 

He  who  claims  a  special  privilege,  or  the  right  to  be  tried  before  a  special 
tribunal,  and  in  a  s^ial  form,  must  submit  to  a  strict  construction  of  his 
right,  and  pursue  strictly  the  forms  prescribed. 

A  report  of  viewers,  appointed  under  the  4th  section  of  the  Act  of  27th 
March,  1848,  supplementary  to  the  charter  of  the  PennsylTania  Railroad 
Company,  nhich  omits  to  state  the  quality  and  value  of  the  land  taken,  is 
fatally  defective,  and  will  be  set  aside. 

It  IS  not  essential  to  the  validit^r  of  the  proceedings,  that  the  owner  of  the 
land  to  be  taken  should  have  notice  of  the  presentation  of  the  petition^  and 
the  appointment  of  viewers. 

Error  to  the  Common  Pleas  of  Indiana  county. 

On  the  6th  of  July,  1854,  the  Pennsylvania  Bailroad  Company 
presented  their  petition  to  the  Court  of  Common  Pleas  of  Inoiana 
county,  for  the  appointment  of  viewers  to  assess  damages  on  the 
land  of  Daniel  ZacK ;  setting  forth  tltat  they  found  it  necessary  to 
enter  upon  and  appropriate  a  part  of  the  land  of  Zack  for  the 
construction  of  the  Indiana  Branch  Railroad,  and  that  said  com- 
pany had  been  unable  to  agree  with  the  said  Zack,  the  owner,  as 
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to  the  compensation.  On  the  same  day,  the  Court  appointed 
viewers  to  meet  upon  the  premises  on  the  4th  August,  1854,  on  ten 
days'  notice  to  viewers  and  Zaok.  The  viewers  met  at  the  time 
and  place  appointed,  and  made  the  following  report : — 

"  We,  the  subscribers,  appointed  by  the  within  order  of  Court, 
having  been  first  duly  sworn  and  affirmed,  met  upon  the  premises 
owned  by  Daniel  Zack,  situate  in  Burrell  township,  on  the  4th  day 
of  August,  1854,  as  within  directed,  in  presence  of  counsel  for  the 
petitioners  and  Daniel  Zack ;  having  viewed  the  premises,  adjourned 
to  the  Court-house  in  the  borough  of  Indiana,  until  the  5th  da^ 
of  August,  1854,  and  heard  the  testimony  adduced  by  the  peti- 
tioners ;  and  having  a  due  regard  to,  and  making  due  allowances 
for,  the  advantages  which  have  resulted  and  seem  likely  to  result 
to  the  said  Daniel  Zack,  in  consequence  of  the  opening  of  the 
Pennsylvania  Railroad  and  the  construction  of  the  works  connected 
therewith;  and  having  made  a  fair  and  just  comparison  of  the  said 
advantages  and  disadvantages  to  the  said  premises ;  we  do  estimate 
and  determine  that  the  said  Daniel  Zack  has  sustained  damages 
to  the  amount  of  $50,  and  we  do  hereby  find  that  the  Pennsylvania 
Bailroad  Company  shall  pay  the  said  Daniel  Zack  the  said  sum  of 
$50  for  his  damages  aforesaid ;  and  we  do  further  find  that  the 
Pennsylvania  Bai&oad  Company  has  taken  and  occupied  for  con- 
struction  and  working  of  said  road  a  strip  of  feet  Ions  and 

66  feet  wide,  a  plot  or  draft  whereof  is  hereto  attached,  and  the 
value  of  which  is  embraced  and  adjusted  in  the  damages  above 
awarded,  and  we  further  find  that  the  said  sum  of  $50  is  payable 
to  the  said  Daniel  Zack. 

^^  Witness  our  hands  and  seals  this  fifth  day  of  August,  A.  D. 
1854." 

On  the  25th  December,  1854,  the  following  exceptions  were 
filed  to  the  foregoing  by  the  counsel  of  Zack : — 

1.  No  notice  was  given  to  Daniel  Zack  of  the  time  and  place 
when  and  where  the  viewers  were  to  be  chosen,  and  he  could  not 
be  heard  on  that  choice. 

2.  The  quantity  of  land  taken  is  not  stated  in  the  award,  nor 
its  yalue,  so  that  the  Court  cannot  confirm  the  report  unless  with- 
out objections. 

8.  There  is  no  plot  of  the  other  lands  of  claimant  showing  how 
this  land  is  taken  thereout  and  the  shape  it  leaves  the  residue. 

4.  That  the  damages  are  entirely  too  low,  and  are  not  estimated 
in  accordance  with  law. 

On  the  80th  December,  the  Court  overruled  the  exceptions,  and 
entered  judgment  for  the  aii;iount  awarded.  Whereupon  Zack  re- 
moved the  proceedings  to  this  Court,  and  assigned  the  same  for  error. 

Catoan  and  MeOabey  for  plaintiff  in  error. 

StokeSj  contri. 
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The  opinion  of  the  Court  was  delivered  by 

LowBiB,  J. — It  is  most  manifest  equity  4;hat  he  who  claims  « 
special  privilege,  must  submit  to  a  strict  construction  of  it.  He 
who  clamis  the  right  to  be  tried  before  a  special  tribunal  and  in  a 
special  form,  both  of  which  are  out  of  the  general  course  of  the 
law,  must  expect  that  his  special  mode  of  trial  shall  be  strictly 
pursued  as  to  the  forms  prescribed,  and  not  be  allowed  to  innovate 
upon  the  general  principles  of  law  further  than  is  indicated  by  the 
law  that  prescribes  it. 

The  Act  of  27th  March,  1848,  §4,  P.  Zaw$  274,  under  which 
this  proceeding  was  instituted,  requires  that  the  viewers  shall  be 
9Wom  ^^  faithfully,  justly,  and  impartially  to  decide,  and  trii^ 
report  to  make,  concerning  all  the  matters  to  be  submitted  to  them, 
and  in  relation  to  which  they  are  authorised  to  inquire ;"  and 
then  directs  that,  '^  having  viewed  the  premises,  they  shall  esti* 
mate  and  determine  the  quantity,  quality^  and  value  of  the  land 
taken  and  occupied,  or  to  be  taken  and  occupied ;  and  having  a 
due  regard  to,  and  making  just  allowances  for,  the  advantages 
resulting  to  the  owner  of  the  land,  in  consequence  of  the  opening 
m  makmg  of  said  raUroad ;  and,  after  havmg  made  a  fair  ana 
just  comparison  of  said  advantages  or  disadvantages,  they  shall 
estimate  and  determine"  the  damages,  '^  and  make  report  thereol 
to  the  Court." 

From  these  last  words  it  is  argued  that  the  law  does  not  require 
the  viewers  to  state  anything  in  their  report  but  the  damages ;  but 
this  is  treating  their  oath  altogether  too  lightly,  or  overlooking 
the  fact  that  they  are  sworn  to  report  all  the  matters  which  be<- 
come  a  sutgeot  c^  their  inquiry,  including  expressly,  and  at  the 
least,  the  quantity.  Quality,  and  value  of  the  land  taken.  It  is 
impossible  for  us  to  declare  that  the  special  requisition  that  the 
general  result  shall  be  reported,  sets  aside  any  other  duties  which 
we  viewers  have  sworn,  and  were  required  to  swear  that  they 
would  perform. 

The  objections  made  to  this  report  are,  that  the  quality  anj 
value  of  the  land  takes  are  not  reported,  and  it  seems  to  us  that 
they  are  well  taken.  The  report  states  the  length  and  breadth  of 
the  strip  of  land  taken,  from  which  the  quantity  may  be  very 
nearly  ascertained,  but  it  states  nothing  else,  except  the  damages. 
To  the  argument  that  more  would  be  useless,  we  may  say,  it  is 
enough  tluit  the  law  requires  more.  But  is  it  useless?  The 
report  is  to  be  reviewed  by  the  Court ;  and  this  can  be  of  no  value 
if  no  facts  be  set  out  in  it,  unless  the  Court  cbpose  to  hear  the 
evidence  over  again.  If  the  facts  be  not  set  out,  and  are  not 
required  to  be,  then  a  review  in  this  Court  is  worth  nothing.  Be- 
sides it  is  important,  in  reviewing  a  cause  tried  out  of  the  general 
course  of  the  law,  to  see  what  matters  have  been  inquired  of,  that 
it  may  be  known  that  the  cause  has  been  fully  and  rightly  consi- 
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ieired.    When  cases  are  referred  to  anditors,  we  do  not  accept 
from  them  mere  results,  but  require  the  material  &ct8  to  be  stated. 

Land  may  be  described,  as  to  quality,  in  many  ways,  as  barren 
(tr  fertile,  town  land  or  farm  land,  woodland  or  cultivated,  hillside 
or  bottom ;  but  not  a  word  is  said  about  it  here. 

In  such  a  summary  mode  of  dealing  with  a  Ihan's  propet^,  he 
has  a  right  to  expect  that  it  shall  appear  in  the  report  that  his 
eause  has  becin  fuUjr  considered,  and  certainly,  in  the  long  run, 
such  mode  of  reporting  is  fairest  for  both  parties.  It  does  not  at 
an  interfere  with  the  promptness  of  the  remedy,  and  it  saves  both 
parties,  in  some  degree,  from  the  risk  of  a  mere  perfunctory 
report,  and  perhaps  ftx)m  much  future  litigation;  for  then  thte 
rights  of  both  are  fully  defined,  and  the  very  things  for  which 
damages  have  been  paia  are  ascertained. 

Another  objection  is  that  the  owner  had  no  notice  of  thepresen*< 
tation  of  the  petition,  and  appointment  of  the  viewers.  However 
proper  it  may  be  tar  the  Court  below  to  require,  as  matter  of 
practice,  that  such  notice  should  be  given,  and  much  as  it  would 
tend  to  the  satisfaction  of  suitors,  whose  property  is  to  be  taken 
against  their  will,  the  law  does  not  make  it  essential.  It  falls 
mto  the  same  class  with  sherifis*  inquisitions  of  damages,  where 
Ate  right  is  admitted  or  decided,  and  the  officer  of  the  law  chooses 
ihe  persons  who  are  to  settle  the  amount. 

Judgment  reversed  and  a  new  view  awarded. 


Tiley  versus  Meyers, 

A  proyiBion  in  the  lease  of  a  ooal-bank  that  the  lessee  shall  be  treated  as 
hayine  abandoned  his  lease,  if  he  shall  suffer  the  bank,  by  anv  fault  of  his, 
to  lie  idle  for  a  year  when  it  would  yield  coal,  does  not  apply  if  ho  be  actually 
ifeldng  oool  out  of  the  bank  hw  any  means  of  access  leamng  to  the  coaL 

The  lease  of  a  eoal-bank  will  carrv  with  it  the  drifts,  plattoms,  and  h(4»perl 
used  in  working  it,  as  appurtenant^  but  the  principal  thing  granted  is  the  nght 
to  mine  coal,  and  not  tb^  drift  or  passage  leading  to  the  mme. 

Ebbob  to  the  Ooflimon  Pleas  of  Oambria  oauntg. 
The  action  was  ejeolmeitt  to  recover  a  tract  of  land  <ymtainiflg  2M 
aoret.  Michael  Moy^v  and  Elisabeth  Meyers,  die  plaint^  lm(fWy 
were  the  owners  of  the  land  for  whioh  this  action  is  brought^ 
it  was  sttiHKted  on  Ite  AUedietiy  Portage  Railroad^  was  coal 
land,  atnd  had  <Mie  or  mcnre  drSts  opened  upoci  it,  ifith  sofine  of  th6 
ixtinres^  neoessarv  Uft  iriining  and  loading  coaL  On  1^  ^th 
Jamutfy,  1868^  tbey  leased  and  demised  to  William  Tiley,  ^^  theilr 
eoal-bamk  aad  the  sptmrtenances  thereunto  belonging,  together 
with  a  privilege  of  timber  for  use  of  coal-bank^  fbr  and  during  th^ 
tnrm  amspace  of  ten  years,  commencing  from  and  after  the  Ist  day 
dT  March,  18&2,  and  to  C(«itin«e  until  folly  complete  and  ^ncted.^ 


Digitized  by  CjOOQIC 


898  SUPREME  COURT  iPittaurffl 

[TUey  V.  Moyen.] 

Tiley,  the  lessee,  was  ^^  to  put  the  coal-bank  in  good  working  order 
for  the  rent  of  the  first  year,  and  to  pay  the  second  and  third 
years  one-quarter  of  a  cent  per  bushel  for  each  and  every  bushel 
of  coal  taken  from  the  said  bank,  and  for  the  remaining  seven 
years,  one  half-cent  per  bushel  for  each  and  every  bushel  taken." 
The  agreement  contained  (amongst  other  things)  the  following 
clauses :  ^'  It  is  further  agreed  that  the  said  TUey  is  to  have  the 
privilege  of  right  of  way  for  a  more  direct  railway,  provided  it 
does  not  interfere  with  any  of  the  bmldincrs  on  the  land  of  the 
said  Moyers,  together  with  the  privilege  of  building  one  or  more 
houses  or  shops  for  use  of  said  bank,  and  to  occupy  them  for  the 
term  of  the  lease,  free  of  rent,  and  to  leave  them  in  ^ood  order ; 
the  buildings  to  be  substantial.  It  is  mutually  agreed  that  if  the 
said  coal-bank  should  stand,  by  the  act  of  the  said  Tiley,  for  one 
year  when  it  would  eive  coal,  it  is  to  be  taken  as  an  abandonment 
of  the  lease,  and  to  be  treated  accordingly.  It  is  further  agreed 
that  the  said  Tiley  is  to  leave  the  bank  in  good  working  order ; 
the  main  gangway  to  be  left  open,  or  in  such  order  so  as  not  to 
interfere  with  the  taking  out  of  coal  after  the  expiration  of  this 
lease ;  and  no  other  person  or  persons  is  to  have  die  privilege  of 
taking  any  coal  from  said  bank  without  the  consent  of  said  Tiley 
first  had  and  obtained  in  writing."  The  tract  of  land  in  which 
the  coal  was  found  contained  220  acres.  It  had  two  openings  or 
coal-drifts  upon  the  tract  proper :  one  denominated  in  the  testi- 
mony the  Russell  drift,  and  the  other  the  drift  above  the  ^^  lime-^ 
*fln."  There  was  a  third  opening,  called  the  "  O'Neff*  drift, 
starting  on  an  adjoining  tract  of  land,  and  connecting  with  <Mr 
intersecting  the  Russell  drift  on  the  Moyers'  tract. 

The  tract  of  land  upon  which  this  last  drift  started  was  in  the 
occupancy  of  a  tenant  by  the  name  of  Fox.  Tiley  having  failed 
in  an  effort  to  purchase  Fox's  lease,  purchased  the  land  from  the 
owner,  Ross.  The  Russell  drift,  through  which  Moyers'  coal- 
bank  had  been  worked,  connected  with  the  old  Portage  Railroad ; 
and  it  was  alleged  that  this  drift  became  impracticable,  by  the 
altered  location  and  grade  of  the  new  railroad,  and  the  removal 
of  the  old  one.  Tiley  then  abandoned  this  Russell  drift,  and 
opened  one  on  his  own  land,  which  communicated  with  the  coal 
on  the  Moyers  tract,  and  in  this  way  continued  taking  coal  out  of 
his  own  and  Moyars'  land. 

The  plamtiSs  contended  that,  by  the  terms  of  the  lease,  the 
'^  coal-bank"  referred  to  the  openings  or  drifts  upon  the  land  at 
the  time  of  the  lease,  and  the  defendant  not  having  used  or  worked 
them  for  a  vear,  from  the  1st  March,  1853,  to  the  Ist  March, 
1854,  brought  this  action  of  ejectment  to  enforce  the  elrase  ol 
forfeiture  contained  in  the  lease. 

The  defendant  contended  that  all  that  he  had  done  in  the 
changes  of  working  the  coal-mines  had  been  with  the  knowledge, 
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acquiescence,  and  adyice  of  the  plaintifis.  And  also  that  the  true 
construction  of  the  lease  was,  that  he  might  take  coal  from  the 
land  at  anj  point,  or  by  any  mode  most  convenient  and  accessible. 

The  Court  below  (Taylor,  P.  J.)  instructed  the  jury,  that  if 
the  plaintiffs  acquiesced  and  agreed  to  the  manner  in  which  the 
defendant  had  conducted  the  mining  operations,  they  could  mi 
recover ;  but  if  they  had  not  done  so,  the  failure  to  mine  coal 
through  the  bank  opene4  on  the  premises  at  the  time  of  the  lease 
for  an  entire  year,  would  be  a  forfeiture  of  the  leaae. 

The  jury  found  for  the  plaintiff. 

J.  (?.  MileSy  for  plaintiff  in  error. 

White  and  Coffey  (with  whom  was  Heyer\  contri. 

LowRiB,  J. — The  entry  or  drift  to  a  coal-bank  is  merely  a 
means  by  which  the  bank  is  to  be  mined  and  the  coal  taken  out ; 
and  when  the  bank  is  leased,  the  right  to  use  the  entry,  platform, 
hoppers,  and  the  private  roads  leading  to  it,  would  seem  very 
naturally  to  go  with  it  as  appurtenances.  But  the  principal  thing 
granted  in  the  lease  of  a  coal-bank  is  the  right  to  take  coal  out 
of  it,  and  not  the  passage  to  the  coal.  The  provision,  therefore, 
that  the  lessee  shall  be  treated  as  having  abandoned  his  lease,  if 
he  shall  let  the  bank,  by  any  fault  of  his,  lie  idle  for  a  year,  when 
it  would  yield  coal,  does  not  Apply?  if  he  be  actually  taking  coal 
out  of  the  bank  by  any  entry.  The  purpose  of  the  provision  is 
to  prevent  the  lessee  from  using  the  property  so  as  to  produce  no 
profits  to  the  lessor,  and  it  is  not  broken  in  letter  or  spirit  by  the 
adoption  of  new  ways  of  reaching  the  coal. 

This  interpretation  of  the  lease  sets  aside  all  the  other  questions 
raised  in  the  cause.  If  Tiley  has  wrongfully  opened  a  new  entry, 
or  made  use  of  an  old  and  abandoned  one,  or  did  not  put  the  coal- 
bank  or  main  gangway  in  proper  order,  his  errors  must  be  cor- 
rected by  an  action  for  damages,  for  the  parties  have  not  made 
these  matters  causes  of  forfeiture  of  the  lease. 

Judgment  reversed  and  new  trial  awarded. 


Kribbs  versus  Downing. 

When  a  person  against  whom  a  fraud  has  been  perpetrated  lies  bv  for  twenty- 
one  years  without  eausing  it  to  be  investigated,  he  will  not  ^en  be  permitted 
to  show  it :  for  after  so  long  an  acouiescence  the  presumption  of  law  is  oon- 
olosive  that  no  fraud  was  committea. 

]^eotment  is  a  possessory  action,  and  ilie  plaintiff  cannot  recover  in  this 
form  land  of  which  he  is  in  the  actual  possession  at  the  time. 

Specific  performance  of  an  ajgreement  for  the  couTevance  of  land,  cannot  be 
enforced  by  a  conditional  verdict  for  any  other  land  than  such  as  is  embraced 
IB  tiie  agreement. 
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Ekror  to  the  Gomihon  I^as  of  Qarum  eow$ty* 

Thifl  was  an  ejectment  for  850  aoree  of  land,  btotigiit  bj 
James  Downing  and  others  against  Gteorge  Eribbs  and  others. 
In  1801,  or  1802,  a  nan  by  the  naae  of  Samnel  Purker  com- 
meneed  an  inmroTement  on  the  land  in  dispute.  He  deadened' 
0ome  trees  and  oommenoed  the  builfng  of  a  cabin,  but  had  no^ 
residence  or  cnltiyation  on  the  land.  In  1805,  Sally  Cook,  a^ 
single  woman,  entered  npon  the  land^  and,  with  the  aid  of  her 
brothers,  commenced  a  resident  settlement  iqKm  the  laEnd-^oilt  a 
cabin — cleared  land  and  resided  upon  the  tract.  In  October  of 
the  same  year  she  was  forcibly  driven  off  by  Parker.  He  then 
sold  100  acres,  including  his  own  and  Sally  Cook's  improvement, 
to  James  Piatt,  who  sowed  some  grain  vk  the  fall,  which  he  bar- 
vested  the  following  smnmer  and  took  it  away.  Sally  Cook  in- 
stituted a  prosecution  against  Parker  for  forcible  entry  and 
detainer,  which  was  to  be  tried  in  September,  1800.  On  the 
16th  of  September,  1806,  the  matter  wws  compromised  between 
them,  by  which  she  reUnquished  all  daim  to  tbe  land  except  50 
acres,  and  gave  up  the  prosecution,  and  Parker  acreed  to  procure 
the  title  from  the  Commonwealth,  and  convey  to  her  60  acres  ad- 
joining Daniel  Cook,  he  to  pay  the  costs,  &c. 

This  agreement  was  made  at  Franklin,  in  Venango  conntv,  the 
premises  at  that  time  being  within  that  county.  J.  W.  Hunter' 
'  was  a  witness  to  this  agreement,  and,  it  was  alleged^  was  the 
counsel  of  Sally  Cook,  in  the  prosecution  affainisrt  Parker.  John 
Witherup  was  at  that  time  the  sheriff  of  V  enango  county.  On 
the  same  day,  endorsed  on  the  agreement  between  Parker  and 
Sally  Cook,  was  an  acknowledgment  by  Parker  that  J.  W.  Hunter 
and  John  Witherup  should  be  equally  concerned  with  him  in  the 
land,  after  deducting  the  50  acres  K>r  Sally  Cook ;  and,  on  the 
26th  of  May,  1886,  a  release  of  his  interest  by  Hunter  to 
Witherup.  On  the  18th  of  June,  1886,  Witherup  conveyed  Ksr 
interest,  being  two-thirds,  to  George  Eribbs,  one  of  the  defend- 
ants in  this  suit.  Parker  sold  his  third  of  the  hmd  to  WiHiarnr 
McCall,  it  being  severed  from  the  rest  of  the  land,  and  had  been 
surveyed  and  patented.  On  the  6th  of  Julj,  1886,  Kribbs  pro- 
cured a  warrant,  and  had  the  land  surveyed,  mcluding  the  50  acr^ 
which  had  been  allotted  to  Sall^  Cook,  and  took  a  patent  for  it. 
In  his  application  lie  ohdma  an  improvement  commenced  in  1805, 
being  the  one  made  by  Sally  Cook,  as  there  was  no  other  resident 
settlement  beeodes  upon  it. 

In  1807,  Sally  Cook  ^z&  married  to  Jacob  Eeely,  and  she  and 
her  husband  lived  upon  the  land  till  1815,  when  they  sold  to 
Peter  J)owBing,  who  oontinued  to  reside  on  it  till  his  death,  in 
1834.    His  family  remained  there  at  the  time  of  trial. 

Downing  in  lo20,  had  a  survey  made  by  the  deputy  surveyor 
of  the  whde  tract.    He  knew  of  the  agreement  of  1806,  and  did 
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not  appear  to  claim  at  that  time  more  than  the  fii^  acres.  The 
balance  of  the  land  was  assessed  in  the  names  of  Hunter,  Withe- 
mp,  and  Parker. 

The  land,  except  the  50  acres  in  possession  of  Eeely  and  wife, 
and  afterwards  of  Downing,  appears  with  some  interrals  on  t^e 
unseated  land  list  from  1808  to  1880,  and  in  1828  was  sold  at 
teeasnrer's  sale,  and  purchased  by  Witherup. 

The  plaintiffs  contended  that  the  agreement  of  1806  was  a 
fraud  upon  Sally  Oook,  in  which  her  counsel.  Hunter,  and  Withe- 
rup and  Parker  participated :  and  that  her  possession  was  suffi- 
cient notice  to  the  defendants  purchasing  a  title  thus  situated. 
They  also  contended  that  the  warrant,  surrey,  and  patent  of 
Ejribbs  was  an  ouster  of  plaintifi  of  the  fifty  acres ;  and  no  oon- 
yeyance  havinff  been  made  according  to  the  agreement,  that  the 
plaintifis  would  be  entitled  to  a  conditional  verdict  to  enforce  the 
execution  and  delivery  of  the  deed  for  that  part. 

The  defendants  rehed  upon  the  compromise  made  in  1806,  and 
the  long  acquiescence  of  the  parties.  The  treasurer's  sale  to 
Witherup  in  1828,  and  that  neither  Sally  Cook,  Keely  nor  Down- 
ing ever  claimed  more  than  the  fifty  acres,  which  they  had  been 
and  still  were  willing  to  convey. 

That  part  of  the  charge  of  the  Court  ^Galbraith,  P.  J.) 
which  relates  to  the  questions  upon  which  this  Court  decided  the 
cause,  was  as  follows : — 

'^  It  is  clear  from  this  statement  that  the  plaintiffs  are  entitled 
to  a  verdict  for  something.  It  is  said,  however,  that  the  defend- 
ants are  not  in  possession  of  the  fifty  acres,  do  not  claim  it,  and 
have  expressed  a  willingness  to  convey  that  quantity  to  the  plain- 
tiffs— but  that  is  not  a  sufficient  answer  under  any  circumstances 
disclosed  in  the  evidence.  They  have  made  an  entire  survey  in- 
cluding the  residence  and  possession  of  the  plaintiffs,  and  without 
their  consent,  and  without  even  making  a  record  of  their  right  in 
the  land  office,  taking  out  a  patent  from  the  Commonwealth  cover- 
ing the  whole  tract.  This  is  such  an  ouster  as  will  entitle  the  plain- 
tiffs to  a  verdict  for  the  fiffcy  acres  at  least,  or  for  a  verdict  to  be 
released  on  making  a  good  title  to  the  fifty  acres  within  a  reason- 
able time.  If  the  agreements  of  September,  1806,  were  obtained 
from  Sally  Cook  by  the  fraud  of  her  c6un8el,  and  Witherup  con- 
cerned in  it — ^and  she  and  her  husband  continued  the  possession 
under  that  delusion ;  transferred  their  entire  right  to  Downing, 
and  he  continued  to  act  under  the  same  delusion,  and  under  mis- 
representations of  Witherup,  and  has  made  no  new  agreement  of 
his  own,  or  adopted  and  recognised  none  such  as  his  own, — if 
Witherup  obtained  the  risht  of  Hunter  with  knowledge  of  the 
wrong  practised  upon  Safly  Cook  and  her  husband,  Keely,  and 
upon  I)owning  afterwards,  the  possession  of  Downing,  or  his  heirs 
on  the  land  was  sufficient  to  put  Kribbs  upon  notice,  and  he  would 
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taJke  the  right,  subject  to  all  its  infinnitiesi  and  the  plaintiSs  would 
be  entitled  to  a  verdict  without  any  conditions,  on  the  principle, 
of  Hunter  v.  Howard,  in  10  Ser.  ^  M.  If,  howevei:,  Powping  pur- 
chased only  fifty  acres,  and  afterwards  got  a  Burye;^  stating  that 
Witherup  was  owner  or  to  be  the  owner  oi^  certain  cpnditiio^ 
give  it  in  for  assesfment^  agreeing  of  himself  that  IjiTi^berup  ifss^ 
to  take  out  the  title  for  the  whole,  and  he  to  be  the  owi^^  of  part^ 
all  under  one  reeiidence,  settleuient,  survey,  &c.,  and  this  all  fair 
and  understood  between  Witherup  and  Downing,  then  the  recovery, 
might  be  confined  to  the  fifty  acres,  by  a  conditional  verdict,  as 
already  suggested.  It,  again,  the  agreement  was  fraudulent  as 
regards  Hunter  particularly,  the  couiisd  of  Sally  Cook,  and  he 
induced  the  agreement,  at  the  same  time  taking  an  interest  in  it^ 
himself.  Hunter  would  stand  as  trustee  for  his  cuent,  Sally  Cook, 
and  the  interest  transferred  to  him  would  really  beloQz  to  her. 
If  this  were  so  did  Witherup  know  it,  or  was  he  bound  to  take, 
notice  of  it  7  The  plaintifib  say  there  is  evidence  of  this  in  the 
transfer  from  Hunter  to  him  in  the  peculiar  wording  of  this  in- 
strument. There  is  some  force  in  this,  and  you  may  take  it  into 
consideration.  If,  besides  this,  Downing  acted  in  mistake  of  his 
rights,  in  his  acts  and  declarations  in  relation  to  Witherup's  claim ; 
if,  added  to  this,  there  was  unreasonable  delay  on  the  part  of 
Witherup  in  performing  the  agreement  for  Parker  in  paying  the. 
purchase-money  and  perfecting  the  title,  and  finally,  the  defend- 
ants (the  plaintiffs  having  no  opportunity  of  ascertaining  the  true 
state  of  the  land)  took  out  the  title  from  under  the  plaintifis  in, 
their  own  name  without  consulting  them,  and  without  their  con- 
sent, the  jury  mi^ht  find  a  verdict  for  the  plaintiffs  to  be  released, 
on  making  and  ming  of  record  within  a  reasonable  time,  a  deed 
from  the  patent  not  for  the  fifty  acres  alone,  but  for  so  much  more 
as  the  interest  of  Hunter  would  amount  to,  if  the  evidence  justify 
that  conclusion  upon  the  principles  stated,  designating  it  in  such 
manner  as  to  be  certainly  ascertained,  and  on  payment  of  the. 
costs  of  suit.  The  plaintifb  were  entitled  as  the  settlers  to  have, 
the  leeal  title  in  their  own  name,  or  to  be  known  in  the  applica- 
tion of  record,  or  in  some  way  to  have  the  portion  they  were  en- 
titled to,  secured  before  the  title-papers  were  taken  out  of  the' 
office.  No  deed  haa  yet  been  given  or  tendered  to  them,  and  thei^ 
equities  can  be  thus  secured  by  a  conditional  verdict." 

The  jury  found  for  the  plaintifis  to  be  released  on  defendant?; 
making  the  plaintifis  a  deed  for  fifty  acres  of  land,  across  the 
western  end  of  the  tract,  and  also  for  one  undivied  sixth  part  of 
the  balance  of  the  land  in  diqpute,  within  one  year  fron^  the  date, 
of  the  verdict. 

The  instructions  of  the  Court,  ify^  form  of  the  verdict,  and  the^ 
entry  of  judgment  th^^on^  conatituted  the  foundation  of  the  error^j 
assigned. 


Digitized  by  CjOOQIC 


1866.]  OP  PBNNSYLYAIflA.  406 

[Kribbs  o»  Powniog,] 

LaUtp  and  Owl^  for  pl^ti&  m  error*. — ^If  Uie  contvaot  waa 
firaudnlent  as  to  Mrs.  Keely^  shfi  coold  avoid  it;  tot  their  veBdee^ 
if  they  got  all  they  pnrchaAed,  woald  hivre^  no  B^fik  rights^  These 
plaintifi  are  strangeats  and,  Yolumteera^  wdc  oaimot  ^leg^  it  if  it 
eyen  existed :  6  Harru  137. 

There  was:  nothing  iti  the  oas^  to  ahowrthat  Suril^ab  hf^d:  any 
notioe  of  tber  aUeged  itmA,  There  ivias  nothinffm  t^  a«greepftent 
to  indicate  it,;  i^  nothing  in  the  possession  oflCeely  onl^wning 
to  indicate  any/ daim.  beyond  tile  60'aoresc  4  Wh.  269;  %  WaU$^ 
275;  7  Watt$  2l&r;/LBanrA7A;  4iffarri$  iHA;  7  Wam  lUt; 
7  W.fS^.4A2.. 

Oomd  tho plaintift  re0Qv:er. ttse  6Q  aores  of  which  tkeym^oceiii 
possession  ?  It  is  a  possessory  action.  At  common  law  the  pjaisr* 
t^had  always  to^  prove  the  defondant'spoesiession.  l^he/jj^ot  oply 
makea  the  sorvi^  of  the  wriltprwmfmi^  evidence  of  ckefeo^dafid^'Ta^ 
possession;  it  merely  shifts  tte:  bi^^den  of  pro^f ;  hnV  i0  the  de«-^ 
fendant  proves  himself  out  of  posse^^^^  it  is  a.flat.  hac  e  9^  Ser^ 
d^Il.26;  18  Ser.  ^  JB.  110 ;  10.  Sm  ^ B^  161 ;  6: TFiwfteJO ;  8n 
J9arr865;  7  JZorrw  434^ 

Mpen  and  CbnifM^  for  defei^dwt^  in*  er«o]^--r8nl)9tmtial  ju9^ 
tice  conld  only  he  oone  in  this  ca«e  byr  sr  oonctitional  veinliet*  By* 
adding  the  condiili<m,.thei verdict  opeci^tesreftardeoree  in  chancery: 
a  Ser.*  jB;491;  4^ia.a88;  9  ZA  816;  18JA171;  4  £•  w. 
41;  8  ^/wT  172.; 

Was  the^  verdtcib  for  Bantar>?  shave  t^\ ?  Qe  paid  nothuoigi 
the  jury  fonnd  hts  cendnjct  fraadnknl^  It  was  left^  to  the  jury.* 
whe&er  Keely  aiid  w^fe^  tuaneferretdt their  entire  right  to  Downin^^. 
or  bu^  the  60  acres»  The  jury  found  die  former^  If  there  wa«t 
no  ftaud  on  his  jMui;,  hat  had  been  a  gift  from  hid  c}ient^  Salljff 
Cook,  he  could  not  have  held  it:  2  ^<trntf.606$  8  S$r.^B,  417 ; 
8J5«rrl72. 

Witherap's  treasiurer'e  deed,  in  any  aitp^ct^  was  worthkeS)  mihm 
title  was  not  aut.  of  the  CN^nunonivm^th ;  9  Harm  480. 

The  opinum  of  ihcj  Gouri  wa*  d^livei^d  b^ 

BiiAOK^  J.T-If  the  law.  would  not  tah^  a  simplerrview  of  hiuiaaii) 
affairs  tlMn  1I19  parties  k$A  oommA  seem  to  have  tab^  ofi  thiq* 
<»8e^  the  adminietratioaiQyr  justice  would,  sow  become  a|i  imprae^ 
ticable  thing. 

About  the  beginnmg  of  the<  pueseat  century  ar  diftputei  aretifr 
iMMoceprniAg  a  txaict  of^  landy,  between  one  Sally  Coek  a^d  Saiwel 
Farkery  each  claiming.  t«^  be  entitled^to.it/bv-  a.Bettl^n«iit  rigbl<> 
The  di^ute;gr#wintoiai,quMrrel,  which  end^  in  the  fosoihl^  evie«» 
tion  of  OM  party  and  a  criminal  proseeutioni  agaana^  the  othev< 
Then  t^f  compronused^  Sally  Cook  agremig  to  take  60  acn^ 
and  reliskquiah/alL  claim  to^  the  bahm/ce^  whil^  Piuek^r  was  Xoff^ 
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title  from  the  Commonwealth  for  the  whole  and  make  her  a  con- 
vejance  for  the  60  acres.  Sally  Cook  and  those  claiming  under 
her  have  been  in  possession  of  tiie  50  acres  ever  since.  Tne  pre- 
sent plaintiffs  claun  nnder  Sally  Cook,  and  the  defendants  nnder 
Parker. 

It  is  not  without  some  smprise  that  we  find  these  parties  going 
back  to  the  remote  transactions  of  a  former  generation,  and  fish- 
ing up  matter  for  a  lawsuit  from  the  obliyion  of  nearly  fifty  years. 
It  is  still  straneer  to  see  this  done  in  the  form  of  an  ejectment  for 
the  whole  of  the  original  tract  of  land,  when  the  pkdntifi  are 
themselves  in  the  actual  possession  of  a  part  of  it,  and  as  much, 
in  possession  of  all  the  rest  as  they  haye  been  at  any  time  since 
1806. 

It  is  now  alleged  that  the  compromise  under  which  ike  parties 
have  been  holding  ever  since  its  date  was  procured  by  fraud,  and 
this  question  of  a  fraud  committed  in  1806  was  actually  left  to  a 
jury  in  1865.  We  know  not  how  true  or  how  false  this  allegation 
may  be.  It  is  wholly  impossible  for  us  to  rely,  with  the  least 
coimdence,  on  the  very  small  amount  and  imperfect  character  of 
the  evidence  which  can  now  be  given  of  it.  Death  has  disarmed 
the  accused  parties  of  the  power  of  self-defence,  and  closed  the 
lips  of  the  witnesses  who  might  have  testified  in  their  favour. 
After  such  a  lapse  of  time  no  owner  of  land  can  be  called  on  to 
answer  a  charge  impugning  his  title  in  that  way.  If  he  could, 
where  would  be  the  security  of  property  T  When  a  person,  against 
whom  a  fraud  has  been  perpetrated,  lies  by  for  twenty-one  jrears 
without  causing  it  to  be  investigated,  he  will  not  then  be  permitted 
to  show  it.  ^om  so  long  an  acquiescence,  the  presumption  of 
law  is  conclusive  that  all  was  done  rightly.  For  this  reason  the 
judge  erred  when  he  instructed  the  jury  that  they  might  find  for 
tike  plaintifis  on  that  ground. 

It  seems  that  one  of  the  defendants,  in  1886,  got  the  whole 
tract  patented  to  himself,  including  the  50  acres  in  possession  of 
the  plaintiff.  This  gave  him  the  legal  title  in  trust  (to  the  extent 
of  the  60  acres)  for  the  plaintifis.  But  the  Court  charged  that  it 
was  an  ouster  of  the  plaintifiis,  and  entitled  them  to  recover  in 
ejectment,  although  they  were  not  out  of  the  actual  possession. 
The  law  is  otherwise.  Eiectment  is  a  possessoiy  action.  It  is 
designed  to  redress  no  other  wrong  than  that  of  holding  the  true 
owner  out  of  possession,  and  it  cannot  be  maintained  for  land  of* 
which  the  plaintiff  is  himself  in  possession. 

We  have  already  said  enoush  to  lay  the  question  of  fraud  out 
of  the  case,  and  to  show  that  uie  recovery  of  the  one-Mzth  on  that 
ground  was  all  wrong.  On  all  the  other  evidence  the  Court  below 
and  the  jury  came  rightly  enough  to  the  conclusion  tliat  the  plun- 
liffs  had  no  title  to  more  than  the  60  acres.  Tet  a  conditional 
verdict  was  given  for  the  whole.    We  say  that  they  could  not- 
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recover  any  part  of  the  tract — ^not  the  50  acres,  because  that 
they  had  aJreadj — and  not  the  balance,  because  to  it  they  had 
no  right 

HI  am  in  possession  of  a  piece  of  land,  which  I  hold  by  an 
equitable  title,  and  my  trustee  is  in  possession  of  another  piece, 
to  which  he  has  a  title  legal  and  equitable  both,  I  cannot  demand 
his  land  from  him  as  a  penalty  for  not  making  a' legal  conveyance 
of  mine. 

How  the  conveyance  of  the  legal  title  may  be  enforced  is  a 
question  which  does  not  arise  now,  and  perhaps  never  will;  for  the 
long  possession  of  the  plaintiffs  makes  them  amply  secure  in  the 
enjoyment  of  the  50  acres  against  any  claim  that  can  possibly  be 
made. 

This  curious  case  has  twenty-three  errors  assigned ;  but  they 
do  not  require  any  further  notice  than  what  they  have  received. 
Judgment  reversed  and  ventre  facias  de  novo  awarded. 


Porter  verstis  Dougherty. 

He  who  demands  specific  performance  of  a  parol  contract  for  the  sale  of 
land,  mast  present  bis  claim  without  any  nnnecessary  delay,  and  while  per- 
formance may  be  enforced  without  injury  to  others,  and  must  also  have  done 
no  act  which  would  render  it  unjust  or  inequitable  to  decree  specific  execution 
of  the  contract. 

Where  the  vendee  under  a  parol  contract  gave  up  the  possession,  on  receipt 
of  notice  from  his  vendor,  who  thereupon  entered  and  made  valuable  improve- 
ments on  the  land,  and  by  his  will  devised  it  to  another  who  entered  into  pos- 
session ;  the  vendee  also  having  received  a  pecuniary  le^y  under  the  will  of 
the  vendor.  Held,  that  these  circumstances  accompanied  with  the  lapse  of 
eleven  years  before  any  suit  was  lm>ught  to  enforce  we  parol  agreement,  were 
a  bar  to  a  specific  performance. 

Where  the  vendor  of  land  by  a  parol  agreement  is  dead,  the  Orphans'  Court 
has  ezdusive  jurisdiction  to  enforce  the  specific  performance  of  tne  contract 

Erbo&  to  the  Common  Pleas  of  Westmoreland  county. 

This  ejectment  was  brought  by  John  Porter  against  Andrew 
Dougherty  to  recover  the  possession  of  a  tract  of  land  containing 
100  acres.  The  title  was  originally  in  John  Beacam,  whose  daugh- 
ter was  intermarried  with  James  Porter,  the  father  of  the  plaintiff. 
'  At  the  instance  of  Beacam,  James  Porter  and  his  wife  went  on  to 
a  tract  of  land  belonging  to  Beacam  in  Allegheny  county.  After 
living  there  for  four  years  Beacam  gave  the  land  to  his  son  Robert^ 
by  whom  40  acres  of  the  improved  part  of  it  was  sold  to  Porter, 
who  mov^d  upon  it,  built  a  cabin,  and  cleared  some  additional  land. 
He  paid  Robert  $40  for  the  land. 

Porter  lived  there  about  a  year,  and  he  and  Robert  disagreeing. 
John  Beacam  came  over  and  proposed  to  Porter  to  give  up  the  lana 
tc  Robert,  and  he  would  give  him  a  tract  in  Washington  township^ 
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WeetflMNrelsiid  comity  containing  60  ^crtB.  Porter  acceded  to 
this  proposition,  bnm  a  cabin  on  the  land,  moved  tipon  it  and 
cleared  six  or  e^ht  acres,  and  liyed  there  about  fifteen  yeayt^ 
nntil  he  iims  'accidentally  billed,  leaving  %is  "wHe  and  sik  ichildren 
upon  the  land.  The  iridow  contmtied  to  Kte  o^  the  lafnd  for  two 
years  longer,  ^rfaen  "She  martied  a  man  by  the  hame  of  Baxter, 
and  witli  her  ianiily  went  to  reside  with  bim. 

Before  she  left,  her  father  had  given  her  notice  to  quit.  He 
then  tnade  his  WiH,  «nd  devised  tbs  land  to  bis  daughter,  Mrs. 
(Troops,  tmdieir  ^bom  the  defendant  claims  as  tenant.  Beacam 
died  m  1847.    He  also  beqtteathefd  JlOO  to  plaintiff's  mother. 

The  widol^  arid  tbe  other  surviving  children  of  James  Portet 
conveyed  their  interests  to  John  Porter.  The  widow  left  the  land 
in  1840  or  1841,  since  which  time  it  has  been  in  the  possession  of 
John  Beacam,  and  Mrs.  Groops,  who  claims  as  devisee  under 
Beacam's  will. 

The  Court  (Agnbw,  P.  J.,)  instructed  the  jury  that  the  statute 
of  frauds  and  perjuries  was  a  bar  to  the  plaintiff's  recovery,  and 
directed  the  jury  to  find  a  verdict  for  the  defendant. 

This  instruction  was  assigned  for  error. 

Cowan  and  McKinney.j  for  plaintiff  in  error. 

Foiter  and  Woodi^  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

LowaiB,  J. — This  plaintiff  claims  this  land  under  a  grant  from  hif 
toother,  and  he  fails  because  she  had  no  equity.  Ouie  who  desires 
to  enforce  specific  performance  of  a  parol  contract  for  the  prat- 
chase  of  land  must  present  his  claim  without  any  unnecessary 
delay,  and  while  affairs  remain  in  such  a  condition  that  perform^ 
ance  can  be  enforced  without  injury  to  others,  and  especially  he 
must  not  bimself  have  done  any  act  that  is  uveoinipatible  With  his 
claim  for  performance,  or  that  makes  such  a  claim  inequitable. 

Here  eteven  years  elapsed  between  ike  breach  of  the  alleged 
contract  by  the  plaintiff's  grandfather,  when  he  clakned  and  got 
back  the  land  from  the  plaintiff's  mother,  and  tiie  bringing  of  this 
Buit.  In  the  meantime  the  grandfather  made  oonsidiMn^e  improve- 
Inerits  on  the  land,  and  then  died,  having  mivde  hk  will  devising 
away  to  his  x^hildren  this  and  his  other  land :  tbe  devisee  of  this 
portion  is  in  possession  of  it  as  part  of  her  share  of  her  father's 
estate^  Mid  wmt  lose  it  if  this  claim  succeeds ;  and  the  plaintiff's 
mother  was  bequeathed  $100,  and  it  was  paid  to  her. 

^fhese  circumstances  verv  obviously  set  aside  the  equity  on 
frbich  the  plaint^  relies,  if  it  ever  existed,  which  is  very  doubtful. 
Besides  tins,  cjeeteent  is  not  the  proper  form  of  r^nedy  foi^ 
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%nforomff  specific  performance  of  suck  a  oontraot  against  the 
estate  of  a  decedent:  17  State  Bep.  198;  19  Id.  491. 

Judgment  affirmed. 


Wood  verstLs  Anderson. 

An  order  of  the  Ckmrt  aoi^taining  a  demmrer  to  a  deolaralioii,  is  in  substance 
a  judgment  that  the  plaintiff  take  nothing,  and  the  defendant  go  witJiout  daj» 
and  have  his  costs. 

An  amendment  of  £he  declaration,  allowed  several  years  after  snoh  order,  is 
a  nullity,  as  there  was  no  case  pending  to  which  the  amendment  oovdd  api^y. 

In  such  casles,  an  amendment  will  be  allowed  at  the  time  of  jud^ent>  or 
during  the  term,  upon  proper  terms,  if  the  plainti^  shows  that  he  has  a  ^)od 
cause  of  action. 

Where  the  original  declaration  and  the  amebded  counts  presefeit  both  in 
form  and  substance  totaUy  different  and  distinct  causes  of  action,  it  is  error 
in  the  Court  to  allow  the  amendment ;  more  especially  is  this  the  rule  where 
the  right  of  the  plaintiff  is  apparently  barred  by  the  statute  of  limitations. 

Errob  to  District  Court  of  Allegheny  county. 

This  was  an  action  of  trespass  on  the  case,  by  John  Anderson 
Jigainst  Jaiiied  Wood,  commenced  on  the  16th  January,  1845. 
Onthe  Tth  March,  1845,  the  plaintiff  filed  his  declaration  in 
tortj  complaining  that  he,  being  a  partner  in  the  Globe  Cotton 
Fabtory,  and  havine  contributed  $800  to  the  capital  stock,  was 
%lrongnilly  excluded  from  the  partnership  and  business  by  Wood, 
his  co-partner,  with  a  loss  of  his  capital  stock  and  wages.  This 
Sechtration  being  demurred  to,  an  amended  coimt  was  filed,  to 
which  th6  defen&nt  also  demurred.  On  the  10th  March,  1&19, 
ihe  opinion  of  the  Court  was  filed,  which  concluded  thus : — "  For 
these  ]retooni$  the  demurrer  is  sustained,  and  judgment  tiiereon  in 
&yoiir  of  the  defendant" 

On  thJB  12th  August,  1852,  the  plaintiff^s  counsel^  by  leave  of 
ihe  Court,  f(Ied  )an  amended  declaration:  in  the  two  counts  of 
Which  he  declares  upon  a  contract  for  the  roluntary  dissolution  of 
^he  partnership,  and  alleges  that  by  that  contract  Wood  agreed  to 
pay  him  his  9800  of  capital  and  arrears  of  wages. 

The  defendant's  counsel  moved  to  strike  out  this  declaration, 
t)n  the  grounds  :— 

1.  That  the  same  was  irr^ularly  and  improperly  filed,  and 
that  leave  to  file  the  same  was  improvidently  and  irregularly 
.granted. 

2.  Thitt  lifae  cause  of  action  set  forth  in  said  amended  declara- 
tion, is  ianother  and  different  cause  of  action  from  that  on  which 
faidt  was  brCught,  and  for  which  the  plaintiff,  in  his  original  and 
fijrst  amended  declaration  counted. 

8.  That  &e  cause  of  action  in  said  amended  declaration,  filed  on 
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the  12th  of  Angusty  1852,  is  in  aaumpiity  on  promises,  whereas 
the  action  and  original  declaration  sounds  in  tart. 

This  motion  was  OYermled. 

The  defendant  was  mled  to  plead,  and,  on  the  trial,  a  yerdiet 
was  rendered  for  the  plaintiff  for  $1304.  To  reyerse  which,  the 
defendant  sued  out  this  writ  of  error. 

S^rUofij  for  plaintiff  in  error. — ^At  common  law  no  amendment 
was  allowed  after  final  iudgment  upon  demorrer.  Under  the  Act 
an  amendment  will  be  allowed,  if  asked  for  during  the  term.  The 
plaintiff  failing  to  ask  it  at  that  time,  the  judgment  became  finaL 

The  amended  declaration  is  for  a  different  cause  of  action. 
The  causes  of  action  are  not  only  different,  but  contradictory. 
The  one  sounded  in  tart^  the  other  in  contract.  The  Act  of 
amendment  allows  only  a  modification,  not  a  change  of  the  cause 
of  action:  6  Ser.  d^  B.  294;  11  Id.  102;  8  Id.  287;  2  Ratole 
8S7;  5  Barr  257. 

The  amendment  was  not  made  in  time,  as  it  takes  firom  the 
defendant  the  right  of  pleading  the  statute  of  limitations:  4 
Teated  607. 

Cochrany  for  defendant  in  error. — ^Amendments  at  common  law 
are  discretionary  with  the  Court,  and  not  the  subject  of  a  writ  of 
error. 

No  judgment  was  entered  in  this  case.  The  opinion  was  filed 
sustaining  the  demurrer,  but  no  judgment  was  actually  entered 
upon  it:  2  WaU$  811. 

In  6  Ser.  ^  B.  611,  we  haye  an  instance  of  an  amendment  after 
judgment — though  not  on  demurrer.  Id.  386;  it  was  allowed 
even  after  error  brought :  2  Ser.  ^  B.  220.  Amendments  are 
not  reducible  to  an^  certain  rule:  7  T.  B.  699;  1  Binn.  369. 

The  amendment  in  this  case  was  allowed  by  the  Court  under 
its  discretionary  power  at  common  law,  and  not  under  the  Act  of 
1806.  The  later  cases  under  the  Act  are  more  liberal  in  allowing 
amendments:  1  Penn.  Bep.  66;  8  WaU$  466;  4  Id.  268:  1 
Whart.  282;  1  W.  4*  Ser.  664;  4  Id.  660;  4  Barr  242;  4 
Harris  160 ;  6  Id.  618. 

Defendant  cannot  set  up  this  objection  now  after  plea  pleaded, 
and  a  trial  on  the  merits:  11  Ser.  ^  B.  101;  1  Muttf.  76;  4 
Teates  607 ;  13  iS^.  ^  B.  268;  3  Barr  223. 

The  opinion  of  the  Court  was  delivered  by 

LowRiB,  J. — This  action  was  brought  in  January,  1846,  and 
there  was  a  general  demurrer  to  the  declaration ;  and  in  March, 
1849,  judgment  was  entered  in  favour  of  the  defendant  that  the 
demurrer  was  sustained ;  and  in  August,  1862,  the  plaintiff,  on 
motion,  was  permitted  to  file  a  new  declaration  and  proceed  with 


Digitized  by  CjOOQIC 


1856.]  OF  PENNSYLVANIA.  409 

[Wood  0.  Anderson.] 

the  cause.  This  seems  to  us  to  be  irregidar.  The  order  sostain- 
ing  the  demurrer  was  in  substance  a  judgment  that  the  plaintiff 
take  nothing  and  the  defendant  go  without  day  and  have  his  costs ; 
and  that  is  the  meaning  of  our  short  entry.  The  idea  considera- 
turn  e9t  is  regarded  as  if  it  were  really  enrolled.  If  the  plaintiff 
had  shown,  at  the  time  of  the  judgment,  or.  perhaps  during  the 
term,  that  he  really  had  a  good  cause  of  action,  the  Court  would, 
no  doubt,  have  allowed  an  amendment  on  proper  terms,  instead 
of  entering  the  judgment ;  but  there  was  nothing  of  the  sort. 
There  was  therefore  no  case  pending  in.  1852,  when  the  Court 
allowed  the  new  declaration  to  be  filed,  and  required  the  defendant 
to  plead  to  it. 

There  is  another  objection.  The  first  declaration  was  for  a 
tortious  exclusion  of  one  partner  by  another  from  the  possession 
of  the  partnership  business  and  effects ;  and  the  second  was  for  a 
breach  of  contract  for  the  purchase  by  one  partner  of  the  interest 
of  the  other.  These  two  counts  are  totally  inconsistent  in  form 
and  substance,  and  could  not  be  joined  in  the  same  action ;  and 
tiierefore,  when  the  plaintiff  is  defeated  on  the  one  he  cannot  fall 
back  upon  the  other  by  way  of  amendment. 

Again:  the  two  counts,  being  totally  inconsistent,  present 
totaUy  distinct  causes  of  action,  and  it  was  error  to  allow  the 
plaintiff  to  amend  by  inserting  a  new  cause  of  action  after  the 
right  of  the  plaintiff  had  been  apparently  barred  by  the  statute 
of  limitations:  6  T.  B.  544;  7  Id.  51. 

None  of  these  errors  were  waived  by  the  defendant's  putting  in 
a  plea,  for  he  could  not  avoid  this.  He  did  endeavour  before  the 
trial  to  get  the  Court  to  retrace  its  steps,  but  failed. 

All  the  proceedings  after  the  judgment  in  favour  of  the 
defenaant  below  on  ihe  demurrer  are  hereby  reversed 
and  set  aside. 


Kowen  vers^is  King  &  Schrack, 

No  odmiflflion  of  a  debt  by  a  party,  maoh  less  by  an  agent,  can  be  strong 
enough  to  preolode  the  person  m>m  showing  that  it  was  nuide  in  ignorance  of 
his  rights. 

A  jud^ent  entered  by  a  justice  of  the  peace  upon  the  confession  of  the 
party  or  his  agents  is  subject  to  an  appeal. 

Error  to  the  Common  Pleas  of  Somerset  county. 

An  action  was  brought  by  King  &  Schrack  against  Sarah 
Bowen,  before  a  justice  of  the  peace,  to  recover  a  debt  which  the 
defendant's  son  owed  the  plaintiffs.  Mrs.  Bowen  employed  a  man 
by  the  name  of  Garrison  Smith  to  attend  to  the  suit  as  her  agent, 
and  he  employed  counsel  to  appear  before  the  justice  and  make 
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defence.  On  the  day  of  appearance  Smith,  and  the  ooansel  of 
Mrs.  Rowen,  and  the  plaintiffs  and  their  counsel,  appeared  before 
the  justice.    After  some  proceedings  and  conversation  among  die 

{>arties  it  Was  stated  that  judgment  should  be  entered  for  the  de- 
endant.  Her  counsel  th^i  retired,  but  ascertained  afterwards 
that  Smith  had  confessed  a  judgment  against  the  defendant  for 
$93.95.  He  aoplied  to  the  justice  to  open  the  judgment,  which 
was  refused,  ana  the  defendant  then  appealed.  The  i^peal  was 
entered  in  the  Common  Pleas  on  the  20th  January,  1855,  to 
February  term.  On  the  27th  August,  1855,  at  the  third  term 
after  the  appeal,  a  rule  was  granted  to  show  cause  why  the  appeal 
should  not  be  quashed ;  which  rule  was  made  absolute  on  the  18th 
Beptember  following.  To  reinstate  the  appeal  this  writ  was  sued 
out  by  the  defendant  below. 

GaitheTy  for  plaintiff  in  error. — The  agent  had  no  auth(»rity  to 
confess  the  judgment  in  this  case.  It  would  reouire  a  special 
authority  for  that  purpose :  S  W.  ^  S.  648 ;  2  Sarrin  105 ;  2 
Kent  793.  The  motion  to  quash  was  made  too  late:  8  Barr  854; 
1  Janes  280. 

Ediej  for  defendant  in  error. — ^It  appears  firoto  the  6Tiden<^e 
given  on  the  argument  of  the  motion,  that  Smith  was  instructed 
by  defendant  to  lattend  to  the  cause  as  if  it  were  his  own.  This, 
it  is  submitted,  would  confer  the  power  to  confess  a  judgment.  K 
he  could  confess  a  judgment  in  his  own  case,  he  couM  do  so  in 
this. 

No  appeal  can  be  taken  firom  a  iudgment  confessed. 

The  cases  cited  ftoia  %  Bdrr  ana  1  Jone$  by  plaintiff  in  error, 
do  not  sustain  the  position  assumed  in  this  case.  There  declara- 
tions had  been  filed,  and  the  causes  tried  before  arbitrators.  Here 
nothing  was  done  after  the  appeal,  and  the  motion  is  belieyed  to 
be  in  time. 

The  opinion  of  the  Coturt  was  delivered  bv 

Black,  J. — The  defendant  below  was  suea  before  a  justice  and 
(^ployed  an  agent,  who,  instead  of  makinjg  her  defonce,  confessed 
jud^ent  against  her  for  $98.95.  From  th&  judgment  she  after- 
wards appealed,  but  the  Court,  being  of  opinion  that  an  appeal 
would  not  lie,  quashed  it. 

Every  person,  against  whom  a  justice  of  the  peace  renders  a 
judgment,  is  entitled,  of  commoh  right,  to  an  appeal  and  a  trial 
by  jury.  It  has  never  yet  been  decided  that  it  makes  any  differ- 
ence whether  the  judgment  was  obtained  by  confession  or  other- 
wise. A  judgment  may  be  confessed  by  mistake,  or  in  consequence 
of  imposition,  or  it  may  be  done  frauaulently  by  a  corrupt  agent. 
In  such  case,  what  is  the  remedy,  and  how  shall  justice  be  reached  ? 
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^e  justice  is  not  bound  by  the  statute  to  open  the  judgment,  and 
a  certiorari  would  be  of  no  avail.  H  the  wronged  party  discovert 
his  situation  in  time  to  appeal,  he  ought  not  to  be  turned  out  of 
Court.  When  the  judgment  is  con&ssed  by  the  defendant  in 
person,  it  is  evidence  that  the  debt  is  just,  ana  may  be  proved  for 
that  purpose.  But  no  admission  of  a  debt  can  be  strong  enough 
to  preclude  the  party  from  showing  that  it  "^^as  made  in  ignorance 
of  his  rights.  Much  less  can  the  admission  of  an  agent  ha^e 
that  effect. 

Appeal  reinstated  and  record  remitted  With  %  procedendo. 


Watt  &  Co.  versus  Hoch. 

The  custom  of  i^e  merchaaits  of  Pittsbni^  to  ckar^  interest  on  goods  sold 
after  six  months  is  so  universal  and  notorious,  that  it  neeessarily  enters  into 
the  oontract  as  a  part  of  it ;  and  the  OouitB  are  bound  te  take  notice  ef  this 
eustom  as  a  part  of  the  law. 

Where  a  person  indebted  on  several  aeoounts,  makes  a  payment,  he  may 
direct  how  it  shall  'be  applied ;  if  he  give  no  snch  direction,  the  creditor  may 
apply  it,  and  if  he  orMit  it  generally  on  an  open  account,  the  law  will  not 
afterwards  appropriate  it  to  a  judgment  altboQ^  older  than  the  aeooont; 
especially  if  tne  creditor  have  security  for  the  judgment  and  none  for  the 
account 

!Errob  to  the  Common  Pleas  of  Jefferton  county. 

The  plaintifiy  John  Watt  ft  Co.,  were  merchants,  doing  business 
in  the  city  of  Pittsburgh.  The  defendant  resided  in  Jefferson 
county,  and  purchased  goods  from  the  plaintiffs.  On  the  22d  of 
January,  1850,  the  defendant  Mve  to  the  plaintifis  a  single  bill, 
with  J.  P.  Hoch  as  surety,  with  warrant  o(  attorney  to  confess 
judgment  for  the  sum  of  92219.21,  payable  one  day  after  date, 
which  was  entered  in  the  Court  of  Common  Pleas  of  Jefferson 
county,  on  the  1st  February,  1850.  The  defendant  continued, 
aftier  the  single  bill  was  given,  to  purchase  goods  from  the  plain- 
tiffs, and  made  various  payments  in  cash,  lumber,  and  notes  and 
drafts  of  third  persons. 

On  the  11th  of  May,  1852,  the  defendant  applied  to  the  Court 
to  open  the  judgment  and  let  him  into  a  defence,  alleging  that  the 
judgment  was  paid.  This  rule  was  made  absolute  and  an  issue 
airected  to  ascertain  the  amount  due  on  the  judgment. 

On  the  trial  the  defendant  claimed,  that  certam  payments  made 
by  him  should  have  been  credited  tapon  the  judgment  and  not 
upon  the  open  and  running  account.  Re  also  resisted  the  right 
of  the  plaintiffs  to  charge  interest  upon  the  several  bills  of  goods 
purchased  after  six  months. 

The  plaintiflb  contended  that  the  payments  having  been  made  by 
defendants  without  any  direction  to  apply  them  to  any  particular 
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debt,  they  had  a  right  to  apply  them  to  either,  and  that  even  if  they 
had  not,  the  law  would  apply  them  to  a  debt  for  which  they  had  no 
aecurity,  rather  than  to  one  for  which  they  had.  They  also  alleged 
that  they  had  a  right  to  charge  interest,  under  the  established  cus- 
tom of  merchants  of  Pittsburgh,  and  offered  evidence  to  prove 
that  such  was  the  custom,  whicm  was  rejected  by  the  Court. 

The  Court  below  (Galbraith,  P.  J.,)  charged  the  jury  as  fol-' 
lows : — 

^'  In  this  case  there  was  a  judgment  in  favour  of  the  plaintiff*, 
which  was  opened  on  application  of  the  defendants  to  let  them 
into  defence  in  order  to  show  how  and  for  what  the  judgment  was 
obtained,  what  payments  had  been  made,  and  the  general  equities. 
Evidence  has  been  given  of  payments  by  the  delivery  of  timber, 
lumber,  &c.,  of  which  the  jury  must  judge,  and  determine  to  what 
extent.  The  plaintiffs  have  shown  bills  of  goods  furnished  in  the 
progress  of  the  dealing  between  the  parties,  the  amount  of  which 
the  jury  must  determine  from  the  evidence.  As  a  general  rule, 
no  interest  is  chargeable  on  a  running  account  of  a  merchant  who 
sells  goods  in  the  ordinary  way,  imless  settled  from  time  to  time, 
notes  taken,  or  something  to  indicate  a  different  understanding. 
It  is  a  general  rule,  that  payments  made,  without  anv  agreement 
or  understanding  as  to  what  debt  it  is  to  be  applied  to,  will  be 
appropriated  by  law  to  the  oldest  debt.  K  there  has  been  no 
other  agreement  shown  here,  the  jury  will  determine  by  the  evi- 
dence what  payments  made  by  the  defendants  in  this  case  shall  be 
applied  to  the  judgment,  and  find  their  verdict  accordingly." 

The  jury  found  for  the  defendants. 

The  errors  assigned  were  as  to  the  inJBtructions  of  the  Court  on 
the  right  to  charge  interest  on  the  accounts ;  on  the  application 
of  the  payments,  and  the  rejection  of  evidence  of  the  custom  to 
charge  interest  after  six  months. 

Barclayj  for  plaintiffs  in  error. — Interest  is  chargeable  upon 
goods  sold  or  delivered  as  soon  as  the  express  or  implied  term  of 
credit  has  elapsed:  4  D.  289 ;  8  TT.  ^  aS.  271 ;  6  Binn.  162 ;  1 
Id.  488 ;  The  plaintiffs'  claim  in  this  case  was  a  stated  account, 
and  they  were  entitled  to  interest  from  the  time  of  the  statement ; 
1  Bald.  636;  4  TF.  i-  &  14;  2  J5arr  323;  1  Barr  281;  3  Harri9 
236 ;  1  Id.  313. 

Gordon^  for  defendant  in  error. — Interest  can  only  be  allowed 
upon  an  open  account,  by  express  agreement,  by  general  usage, 
or  where  there  has  been  unreasonable  and  vexatious  delay  in  paying. 

As  a  general  rule,  where  a  payment  is  made  without  any  agree- 
ment or  application,  it  will  be  applied  to  the  oldest  debt.  This 
case  is  governed  bv  the  case  or  Speck  v.  The  Commonwealth,  3 
W.  ^  Ser.  328,  and  that  fully  sustains  the  charge  of  the  Court. 
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The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — In  Koons  v.  Miller,  3  TT.  ^  Ser.  271,  it  was  held 
that  the  practice  of  merchants  of  Philadelphia  to  charge  interest 
on  their  accounts,  after  six  months,  had  existed  so  long,  and  was 
so  uniform,  that  it  formed  part  of  the  contract  of  sale,  and  that 
its  existence  was  so  notorious  that  courts  of  justice  were  bound  to 
notice  it  as  part  of  the  law.  There  is  no  reason  why  the  same 
rule  should  not  be  applied  to  sales  of  goods  made  by  the  mer- 
chants of  Pittsburgh,  as  the  custom  is  the  same  there  as  in  Phila- 
delphia, and  equally  notorious.  The  first  assignment  of  error  is 
therefore  sustained. 

The  rule  as  to  the  appropriation  of  payments  was  not  correctly 
stated.  Where  a  debtor  indebted  on  seyeral  accoimts  makes  a 
payment,  he  may  direct  how  it  shall  be  applied,  but  if  he  makes 
no  appropriation  of  it  to  any  specific  debt,  the  creditor  then  has 
the  right  of  application,  and  if  he  credits  it  generally  on  an  open 
account,  the  law  will  not  afterwards  apply  it  to  the  payment  of  a 
judgment,  even  although  older  than  the  account,  and  more  par- 
ticularly is  this  so  where  the  creditor  has  security  for  the  payment 
of  the  judgment,  and  none  for  that  of  the  open  account.  In  the 
absence  of  any  agreement,  understanding  or  direction  to  the  con- 
trary, the  payment  made  in  this  case  should  have  been  applied 
first  to  extinguish  the  book  account  and  the  residue  only  to  the 
judgment. 

Tie  objection  to  the  depositions  of  Valentine  Hoch  is  not  sus- 
tained. It  sufficiently  appears  that  they  were  taken  before  com- 
petent authority. 

The  fifth  and  sixth  assignments  of  error  have  no  bills  of  excep- 
tions upon  which  to  found  them. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Abbey  versus  Dewey. 

A  purchaser  at  Bheriff's  sale,  who  resorts  to  any  trick  or  device  to  get  the 
pop^ty  at  an  under  value,  and  thereb3[  uurohases  it  for  less  than  it  would 
nave  sold  for  at  a  fair  sale,  renders  the  title  so  acquired  utterly  void. 

A  fraudulent  intent,  or  an  unsuccessful  effort  to  get  the  land  for  less  than 
it  is  worth,  is  not  enough  to  avoid  the  title  of  the  purchaser. 

Where  the  question  is  whether  the  purchaser  at  sheriff's  sale  committed  such 
a  firaud  as  will  vitiate  his  title,  evidence  of  the  value  of  the  property  is  pertinent 
and  proper. 

An  instruction  to  the  jury  that  the  fraud  could  not  be  found  by  them  **  except 
upon  dear  and  undoubted  proof  of  it"  is  error. 

If  the  party  alleging  the  fraud  produced  such  evidenoe  of  the  fact  as  the 
jioy  Qould  reasonably  and  safely  rest  their  consciences  upon,  it  was  sufficient. 

Ebbob  to  the  Common  Pleas  of  Warren  county. 

This  was  an  ejectment  for  106  acres  of  land  in  Columbus  town- 
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ship,  Warren  county.  Both  parties  claimed  under  AppoUos  Terry. 
The  plaintiff,  by  a  oonyeyance  from  Terry,  dated  mi  January, 
1847. 

The  defendant  showed  a  mortage  of  the  premises  executed  by 
Terry  to  Herman  Abbey  on  the  10th  of  September,  184P;  a  $eir^ 
faoias  iq)on  the  same  to  June  Term,  1847 ;  a  judgment,  rendered 
on  the  9cire  farias.  for  9712.15 ;  a  kvari  facioM  to  June  Term| 
1848 ;  and  on  the  6th  of  June,  1848,  a.  8$le  by  the  sbe^,  tq  Dai4^ 
A.  Dewev  and  E.  W.  Dewey  for  $789,  ^ 

Tode^at  the  title  of  the  defendant  uixdes  the  sherifT^.sale,  tbt, 
plaintiff  proved  that  the  Deweys  had  "bought  off"  G^eorge  Gady, 
who  attended  thcsa^Q  and  was,  bidding  on  uie  property,  until  ^e 
defendant  paid  him  the  suqi  of  $10  to  cease  bidding.  1^  defend-, 
ant,  under  exception  by  plaintiff,  introduced  evide|ncQ  th^t  thor 
property  sold  for  its  full  yalue. 

The  plaintiff  requested  the  Courts  to  char^  the  jury:  1.  That 
if  the  jury  belieye  that  George  Gady  was  a  bidder  at  the  sheriff 'a 
sale  for  the  purpoae  of  purchasing  the  property  for  himself^  and 
that  while  bidding  the  defendjeoit  proposed  or  a^ed  to  pay  him> 
$10  to  withhold  further  bids,  and  that  said  proposition  wae  acceded, 
to,  and  Gady  did  cease  bidding,  and  the  property  was  struck  down^ 
to  defendant ;  that  such  conduct  was  firauciulent  to  the  plaintifl^ 
and  rendered  the  sale  yoid. 

2.  That  the  plaintiff  was  entitled  to  whateyer  the  property  would 
sell  for  oyer  the  amount  due  on  the  mortmge  in  a  free,  open,  fair 
sale,  without  regard  to  the  real  value  of  me  property  sold,  and 
the  fact  whether  it  sold  for  its  actual  value  is  not  to  have  any 
weijzht  in  determining  the  question  of  fraud* 

Tne  defendant  also  submitted  the  following  points : — 1.  Actual^ 
firaud  cannot  be  presumed  or  found  by  a  jury  except  upon  clear 
and  undoubted  proof  of  it. 

2.  That  to  constitute  the  actual  fraud,  which  alone  can  avail  the 
plaintiff  here,  the  jury  must  be  satisfied  beyond  reasonable  doubt 
that  the  defendant  and  G^y  actually  engaged  in  that  which  would 
amount  to  a  conspiracy  to  defraud  by  preventinff  the  property 
bfing  bid  up  to  aa  hig^  a.pi^ice  as  it  otherwise  wAiddluurei  beeiK 

8.  And  that  an.  arrangement  was  entered  into  by-  and  between 
them  for  such  purpose,  and  in  consequence  of  it  a  less  ppcei  ifas 
obtained  for  th^  property  at  s^d  sale, 

4f  That  if  da^gy  bid  upon  the  property  after  tha  aUeg^  stipu- 
lations not  to. do  so^  it  wafl.  an.  abandonment  o£  the  oontespla^ 
fraud  if  there  had.b^n  a][iy^  and^th^e  pprchase.by  the  defetxdip^ 
would  be  valid;  ' 

&  Th^.t^mps^i  of.-slfjenff  MqnrisQ^  a^Torda  eyidaDtce;  fryvcn 
wluch  thfi,  jury  n^ky  infer  tbi^  Oady  did.  bid  upon,  tiuii  propei^ 
afterwards. 

6.  That  ci^B^  conversation  between  the  defendant  and  Oa^y 
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about  it  by  way  of  banter,  or  propoBitions  aod  loose  statementa 
made  by  them,  are  not  of  themselves  a^ufficient  to  defeat  the « par- 
chase. 

7.  If  there  was  real  bona  fide  bidding  made  by  others  after  the 
propositions  made  as  alleged  by  Gady  to  defendant,  the  sale  would 
not  be  vitiated  unless  the  jury  are  fully  satisfied  that  more  would 
have  been  bid  for  the  property  if  such  proposition  had  not  been 
made. 

8.  That  if  the  jury  believe  the  testimony  of  Harriet  A.  Nolton, 
the  assignment  of  the  deed  from  Appollos  Terry  ip  not  sufficiently 
proved. 

The  Court  below  (Galbraith,  F.  J.),  charged  th^  jury  as  follows : 
— ^<  The  first  six  points  answered  in  the  affirmative ;  7th  also,  with 
this  explanation,  that  if  Cady  withdrew  from  bidding  in  conse^ 
quence  of  the  offer  of  910  to  be  paid  by  defendant,  and  relied 
upon  that  as  an  existing  agreement,  the  sale  would  be  void  to  the 
defendant.  The  8th  point  in  the  negative.  The  plaintiff's  first 
point  answered  by  the  answer  to  defendant's  7th  point,  and  the 
2d  point  of  defendant's  answered  in  the  affirmative." 

Both  parties  except  to  the  charge,  and  at  the  request  of  plain- 
tiff's counsel  this  exception  sealed. 

The  jury  found  for  the  defendant. 

Errors  assijgned: — 1.  The  Court  erred  in  receiving  evidence  of 
the  value  of  the  property  as  set  forth  in  the  first  bill  of  exceptions. 

2.  The  Court  erred  m  answering  the  defendant's  1st,  2d,  and, 
8d  points  unqualifiedly  in  the  affirmative,  on  the  same  subject 

3.  The  Court  erred  in  the  answer  to  defendant's  6th  pomt. 

Johnson f  Brovfn^  and  Wetmore^  for  plaintiffs  in  error. — The. 
value  of  the  property  was  not  in  issue,  and  the  evidence  of  that, 
should  have  been  excluded :  1  Qreen.  JEv.  §  17-^2 ;  4  Harris  20Q ; 
2  Pha.  Rep.  372. 

In  Staines  v.  Shore,  4  Harris  200,  where  a  puffer  was  employed, 
it  was  held  that  it  vitiated  the  sale ;  and  whether  the  price  was, 
more  or  less  than  the  value  of  the  thing  sold,  was  immaterial ; 
Pennock's  Appeal,  2  Harris  446.  If  the  action  were  to  recover^ 
damages  for  the  fraud,  the  difference  between  the  price  and  the. 
value  would  furnish  a  means  of  measuring  the  damages :  2  Stark. 
Ev.  270;  2  Watts  m\  1  W.  ^  Ser.  297;  10  Harris  179;  6  W. 
^Ser.60;  6  WaUsid. 

Cfhurehy  for  defendant  Ia  error. — The  plaiat^  alleges  actual 
fraud.  This  must  be  proved.  In  such  qupsitio^w  great  latitude, 
must  be  allowed  as  well  in  repelling  fraud  afi  in  proving  it :  6  WaUSr 
96 ;  6  Barr  230 ;  1  TT.  ^  Ser.  138 ;  6  Tf,  ^  Ser.  124,  The  value, 
of  the  property  was  therefor^  of  importance  in  aaoertaining  whch^ 
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ther  there  was  or  was  not  a  fraud  committed :  2  WatU  66 ;  8 
re9.  620;  12  Jd.  477;  9  Watts  185. 

The  opinion  of  the  Court  was  delivered  by 

Black,  J. — This  was  ejectment  for  land  which  was  claimed  by 
both  parties  under  one  Terry,  who  was  admitted  to  have  been  at 
one  time  the  owner.  The  plaintiff  claimed  it  under  Terry's  con- 
veyance, dated  in  1847,  and  the  defendant  proved  that  Terry,  in 
1840,  had  mortgaged  it  for  $500,  and  that  it  had  been  sola  by 
the  sheriff  to  him  in  1848,  under  a  regular  proceeding  had  upon 
the  mortgage.  On  the  face  of  the  two  titles  that  of  the  defendant 
is  the  best.  But  the  plaintiff  alleges  that  the  defendant's  purchase 
at  the  sheriff's  sale  was  void,  because  he  practised  a  fraua  in  buy- 
ingoff  a  bidder. 

We  have  several  times  lately  decided,  in  obedience  to  what  we 
are  well  satisfied  is  the  law  of  Pennsylvania,  that  a  purchaser  at 
sheriff's  sale  who  practises  any  deceit  or  imposture,  or  who  is 
guilty  of  any  trick  or  device,  the  object  of  which  is  to  get  the 
property  at  an  under  value,  thereby  renders  the  title  so  acquired 
utterly  void  and  worthless  in  his  hands.  But  it  must  be  shown 
also  that  he  did  actually  get  it  for  less  than  it  was  wdrth,  or  less 
than  what  it  would  have  sold  for  at  a  fair  sale.  A  mere  naked 
intention  fraudulently  to  get  land  for  less  than  it  is  worth,  or  an 
unsuccessful  effort,  which  results  in  no  loss  to  one  narty  and  no 
gain  to  the  other,  is  not  enough  to  make  the  title  of  toe  purchaser 
void. 

But  it  is  complained  that  the  Court,  in  this  case,  adopted  the 
wrong  standard  to  ascertain  the  price  of  the  property.  Evidence 
was  admitted  to  show  its  vcUue.  We  do  not  think  there  was  an^ 
error  in  this.  When  a  man  is  charged  with  a  fraud  like  this,  it  is 
certainly  very  important  for  the  jury  to  know  whether  he  paid  an 
outside  price  for  the  land  after  all.  It  diminishes  very  much  the 
probability  that  any  fraud  was  either  committed  or  intended. 

It  is  true,  that  a  person  whose  property  is  to  be  sold  at  a  judi- 
cial sale  is  legally  entitled  to  all  the  advantages  arising  out  of  the 
wants  and  wishes,  or  even  out  of  the  capricious  fancies  of  bidders. 
If,  therefore,  there  be  a  bidder  on  the  ground  ready  to  give  twice 
as  much  for  the  property  as  it  is  really  worth,  and  another  bidder 
buys  him  off,  so  that  he  gets  it  for  no  more  than  its  true  value, 
the  title  is  void ;  because,  thereby  the  defendant  in  the  execution 
has  lost  50  per  cent,  of  what  he  otherwise  would  have  got.  But  this 
is  a  state  of  things  which  no  Court  or  jury  ought  to  suppose  without 

Elain  evidence  to  establish  it.  When  the  purchaser  shows  that 
e  has  paid  the  full  value,  the  presumption  is  that  nobody  else 
would  have  paid  any  more.  The  burden  of  proving  that  the 
bidder  bought  off  was  so  unreasonable,  and  so  regardless  of  his 
own  interests,  that  he  would  have  been  willing  to  take  it  at  a 
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higher  price,  is  thrown  with  its  full  weight  on  the  party  alleg- 
ingit. 

But  the  Conrt  charged,  that  the  fraad  could  not  be  found  by 
the  jury,  except  upon  "clear  and  undoubted  proof  of  it;"  and, 
for  this  alone,  we  are  obliged  to  reverse  the  judgment.  It  is  very 
seldom  that  perfectly  clear  proof  can  be  produced  of  a  fraud.  In 
ciyil  cased  one  party  is  as  much  entitled  as  the  other  to  any  doubt 
which  may  arise  on  the  eyidence.  If  the  plaintiff  in  this  case 
produced  such  evidence,  of  the  fact  he  alleged  against  the  defend- 
ant's title,  as  the  jury  could  reasonably  and  safely  rest  their  con- 
sciences upon,  it  was  enough.  ^ 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


Hood  versics  Hood. 

An  entry  bj  the  owner,  upon  land  in  the  advene  poeseesion  of  another,  in 
order  to  be  effectual  in  tolling  the  statote-of  limitations,  must  not  be  accidental, 
ec[Qivocal,  or  by  invitation  of  him  in  posseesion,  but  to  regain  a  pedal  posses- 
sion of  the  land  inconsistent  with  the  title  of  the  occupier. 

Soch  an  entry  made  by  an  a^nt  of  the  owner  must  be  with  the  avowed 
object  of  clidminff  it  for  his  principal,  which  avowal  may  be  expressed  in 
words  or  indicated  by  an  act  equally  significant 

Entering  and  surveying  off  a  part  of  Uie  tract  for  another,  would  be  such  an 
act  of  notorious  dominion  as  would  arrest  the  running  of  the  statute. 

It  is  not  error  fat  the  Court  below  to  answer  propositions  submitted  to  them 
in  the  language  employed  by  the  Supreme  Court  in  deciding  similar  points. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  ejectment  brought  by  the  executors  of 
John  M.  Hood,  deceased,  against  Mary  and  others,  children  and 
heirs  at  law  of  McClelland  Hood,  deceased,  to  recover  the  posses- 
sion of  a  tract  of  land  situated  in  Ohio  township,  Allegheny 
county,  called  '^Safe  Landing,"  containing  226  acres. 

The  plaintiffs  showed  a  regular  chain  of  title  from  the  Com- 
monwealth to  their  testator,  vesting  the  legal  title  in  him  on  the 
6th  of  February,  1808.  His  will  gave  his  executors  authority  to 
sell  and  dispose  of  his  real  estate. 

The  defendants  resisted  a  recovery,  on  the  ground  that  John 
had  purchased  the  land  for  McClelland  with  the  money  of  the 
latter,  and  held  the  legal  title  in  trust  for  him.  Or,  if  not 
purchased  with  the  money  of  McClelland,  that  John  had  made  a 
free  and  voluntary  gift  oi  it  to  his  brother,  in  pursuance  of  which 
McClelland  had  taken  possession  in  1808,  and  had  made  valuable 
improvements  on  it.  And  also  that  McClelland  entered  into  the 
land,  claiming  it  as  his  own,  in  1807,  or  1808,  and  so  continued 
in  the  actual,  exclusive,  and  adverse  possession  of  it  up  to  the  time 
of  his  death,  and  that  his  title,  or  that  of  his  hoirs,  had  become 
perfect  under  the  statute  of  limitations. 

Vol.  I.— 63 
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From  tlio  evidoi^ce,  it  appeared  that  John  M.  Hood-  tt^I 
McClelland  Hood  were  sons  of  David  Hood,  who  resided  in  thf^^ 
county  Tyrone^  Ireland.    Their  father  was  possessed  of  some 
estate,  the  yaluQ  of  which  did  not  appear*     He  died,  in  J^ily*. 
1801,  leaving,  a.  widow,  and  ten  children,  of  wh^m  Jphn  sa^i 
Robert  had  gone  to  the  United  States^  the.  form^  ifi,  170^,  the 
latter  in  180L   After,  the  deaths  of  their  father,  andis^thei:  Jolvo^, 
went  to  Ireland,  sqld^  whatever  estate  there  was^  and  re^iurnod,  tQ/ 
Philadelphia  in  1802  with  his  brothers  and.sisters*.    Shortly  after*, 
^ards  he  came  to  Crawford  county  with  his  brother^. and. sasters^, 
except  David  and  Wallace,  where  Le  purchased  a  piece  of  ]mi%. 
and^  leaving  the  family  in  charge  of  lli(?Clella^d  apd;  Robert,  he 
shortly  afterwards  returned  to  Philadelphia,  and  entered  into 
business  as  a  grocer.     In  1807  he  was  informed  by  letter  from 
Hugh  Davis  that  the  place  now  in  controversy  was  for  sale,  and 
thereupon  he  wrote  to  McCldland  to  go  down  and  look  at  the 
place ;  and,  if  it  pleased  him,  to  buy  it,  and  to  tell  Davis  to  write 
to  hinqi  at  Philadelphia,  and  he  would  forward  the  money  to  pay 
for  the  land. 

McClelland  Hood  went  down  and  looked  at  the  prenises,.  and 
tbe  purchase  was  made  from  Jonathan  Richardson,  who,  with  his 
wife,  on  the  6th  February,  1808,  conveyed  them  to  John  M. 
IJpod.  The ,  deed  waa  recorded  on  the  son^e  day,  and  the  fees 
paid  by  Hugh  Davis,  Shortly  after  the  purchase .  McClelland 
Hood  moved  on  to  the  land,  i^  continued  in  the  occupancy  of  it 
till  his  death  in  1846,  with  the  exception  of  two  years,  from  1821 
to  1823,  and  his  heirs  since  his  death  continued  the  possession  to 
tbe  time  of  trial- 

The  plaintiffs  alleged  that  there  wad  no  trust ;  tha4^  the  evi*. 
dence  given  to  establish  it  was  too  vague  and  indefinite*    Also 
that  McClelland's  possession  was  not  adverse  and  hostile,  he 
having  reco^ised  the  rieht  and  title  of  John ;  but,  even  if  it  had . 
been  adverse^  that  John  by  his  ^ents  had  entered  upon  the  land 
to  survey  it,  and  exercised  other  acts  of  ownership  over  it^  before , 
the  bar  of  the  statute  was  completed,  and  which  would  toU  its^ 
operation. 

The  testimony  on  these,  matters  was  very  voluminous  and  con- 
fljicting. 

The  Court  (Hampton,  P.  J.)  instructed  the  jury,  that  there  waa : 
not  sufficient  evidence  of  either  a  trust  or  gift  to  submit  to  them* . 
Those  parts  of  the  charge  which  related  to  the  alleged  holdi^- 
under  John,  and  entries  tq>on  the  land  by  the  agents  of  John  M^ 
Hood,  and  which  was  the  principal  matter  reviewed  in  this  Courts, 
w^  as  follows  ;-^ 

'^  Did  McClelland  Hood,  tbe  defendants'  ancestor,  enter  upon 
the  land  in  dispntei  daim/bi^gthie  same  ab  liis  own,  adversely  to  all 
others ;  and  did  he  hold  notorious  and  hostile  possession  thereof 
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for  a  period  of  twenty-one  years^  ttsing;  enjoying;  aiiid'ofeciCipyiiitf 
the  same  excltiriveljr  as  bis  owri^  and  adretsely  to  the  Holder  of 
the  legal  tttW?*  Oir,  if  he  entferedin  stibflervifencr  tb  the  legal  title 
of  John  M.  fiodd,  with  hw  pertniasion,  oir  ati  histeiiant*  at  WiH; 
did  his  possession- afterwards' become  adverse  therfetb^  by  sncH 
open,  continued,  and  notorious  acts  of  a  hostile  chara<^r  as  t^ 
prechide'  all  doiibt  as  ta  the  nattir^  of  his  possession  ahd^  lading, 
or  the  want  of  kn^wlfed^e  on  tbfe  patt'of  Jbte  M.  Hood,- the  real 
owner  ?  If  McClelland  Hood  ^n<t€*ed'  undefr  ati  -advei^  daini,  ot 
if  he  entered  in  stibsei'viehcy  to  th«f  title  of  hiii'  brother^  atid  hto 
possession  aftetWards'becattie  adrerde  b;^  open^  notOrions*,  arfd'liolsi' 
tile  acts,  not  rrtmtted  or  explained  by  the'  recognition  («•  adrdissiOtf 
of'  his  brother's  title,  arid  if  he  continued  toehold  sueh^  pfOS^^essiOtf 
ftr  a  period  of  tWerity»-oneyeairs,-then  the^  plaintHfearfe  n^t'-eiitttletf 
fo  recover,  unless  you  are  satisfied  frOnk'  th^evid^cfe'  thikt*  Jote^ 
M.  Hood  in  his  lifetime,  eSthet  bj^  hSin^lP  Or  ,hi*  a^W,'  or*  hirf 
executors  since  his  death,  madO  elitiry^on^siidMaM  iHthfti  the 
said  period  of  twenty-one  years;  of  suA  a'chkwwtt*'a»Vsta6ptoi^ 
the  running  or  operation  ot  the  stktifte.  If,  hOWcfve!',  McOleJland- 
Hood,  in  taking  possession  of  the  said  larid,  int^inded'*tO  hold  ^  and* 
occupy  it,  subject  to  the  ^H  of  his  broflier  J6hii;  arid^f-^he  did  ^ 
hold  and  occupy  the  sam^,  the  stkttttOof  limit^ionS 'will  form  no' 
bar  to  the  plamti&'  recovery  in  this  action  r  OrisWeH  V.  Altemusy 
7  WatU  681; 

"If  jou  find  that  McCRAlftnd  H6od,  dthfer  by  hitnielf,  or  in' 
connexion  with  those  dainting^'un^d^lui]^,'  was  in  the  adv^!^  pOs^ 
session  of  the  land  in  controversy^  at'ariy  time  betWeenf  the  date 
df  its  pUrtfhase  and  the  bringing^ of  this  action-;  and  if  yOu  arr 
satisfied,  fhwn  the  evidi^ee,  that- he  did  not  reeognide  or  acknow- 
fedge  the  title  of  his  brother  John,  in  the  manner  reqtmr^d  by  the^ 
rules  of  law  just  laid  down,'  fbr  a  period  of  twenty^>ne'  yeaWj,'  your 
next  inanity  will  bo,  did  John  M;  HoOd,  dtCfinjg  Ms  Itfetime,  eithOf^ 
by  himself^  or'his  a^Onts^  maijs  an  entry  u|>on  this  land,  within  th^ 
said  period  of twenty-ono  yfears,  ofsuch  a  clttitaetej^as  U^  suspend^ 
flie  running 'of  thiestitute,  o'r  hare  the  plalntiSii^o  entered  sineO" 
his  death?  AM  this  is'a  quieStionof-fiictfor  the ' detei^iriation^ 
of  the  jury  undet  the  law,  as  we  shitH  now  lay  it  down. 

"  In  AHettkUJj  tr.  Oampbett,  9^ '  Wat^  80,  Chief  Justice  Gl^OH^ 
says :  ^  The  office  of  ^  an  entry  is'  not  to  claim  titi^,  bkt  to  regain  a 
pedal  possession ;  and  it  has  been  ^  said  that  to  make  it  good,  th^ 
former  possessor  and  -  his  ^Ottints  must  be  remoted  fi^om  the  land 
— an  assertion  t^xnilified  by ^  Lord  HoLt  in  un  anonyinOus  casfe  inl' 
Salk.  246,  who  says;  thatr'an  entlry  without'expfulttbn-,  niiikeS  suiihf 
a  seizure  only,  that  thO^  UW'wlK  adjudge  Um' in  possession  Whb* 
has  the  right,  but  that^t  wiH  not  work  a  disseisin  or  abatenientJ^ 
And  again  he  says  i  ^  The  'eftet  of  an  entry,  it  is  agfeOd,  depenit 
Ott  the  intent  of  it,-e9:pk^e^s(Mll>y  wOir^  or  intimated  hj.9/tt  act 
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equally  significant.  I  iroold  say,  in  a  few  words,  that  l^ere  most 
be  an  explicit  declaration,  or  an  act  of  notorious  dominion,  b^ 
which  the  claimant  challenges  the  right  of  the  occupant :  or  it 
cannot  perhaps  be  better  defined  than  by  saying  that  the  entry 
must  bear  on  the  face  of  it  an  unequiyocal  intent  to  resume  the 
actual  possession." 

"  And,  in  Hoopes  et  al.  v.  Garver's  Administrator,  3  ffarris 
525,  Mr.  Justice  Chambers  says :  ^  In  the  case  of  Holtzapple  v. 
Phillebaum,  4  W.  0.  0.  R.  856,  it  is  ruled  that  to  constitute  a 
legal  entry  on  land  to  avoid  the  bar  of  the  statute,  the  party  must 
enter  with  intent  to  claim  the  possession,  and  must  do  some  act  to 
prove  that  such  was  his  intention  by  acts  amounting  to  a  trespass 
on  the  land,  or  he  must  declare  that  he  enters  for  the  purpose  of 
claiming  or  taking  possession.  No  particular  form  of  words  is 
prescribed  by  law,  the  substantial  part  is  the  taking  or  declaring 
the  intention  to  take  or  claim  possession.' 

"  The  case  of  Altemus  v.  Campbell  is  here  referred  to  with  ap- 

Srobation,  where  the  learned  judge  continues — *  So,  in  the  case  of 
liller  V.  Shaw,  7  8er.  ^  B.  129,  it  is  said,  where  a  person  enters 
animo  clamandiy  as  when  he  enters  and  surveys  the  land,  it  ope- 
rates as  a  bar  to  the  act :  and  where  the  intent  with  which  the 
entries  are  made  is  doubtful,  the  question  of  intention  was  to  be 
submitted  to  the  jury.' 

"  In  the  case  of  IngersoU  v.  Lewis,  1  Jones  212,  it  is  ruled 
that  when  the  agent  of  the  owner  enters  upon  land  with  the 
avowed  object  of  claiming  it,  making  a  survey  thereof  with  the 
knowledge  and  assent  of  the  person  m  possession,  these  acts  ope- 
rate to  bar  the  running  of  the  statute ;  and  if  the  proof  of  these  is 
satisfactory  to  the  jury,  the  Court  should  give  a  bmding  direction 
to  that  effect. 

^^  Keeping  these  principles  of  law  steadily  in  view  as  your  guide 
on  this  part  of  the  case,  you  wiU  inquire  whether  at  any  time, 
during  tne  running  of  the  statute,  John  M.  Hood  himself,  or  by 
his  agents,  made  such  an  entry  upon  the  land,  as  would  suspend 
its  operation  ?  If  he  did,  then  the  adverse  possession  of  McClel- 
land Hood  would  date  only  from  the  time  of  such  entry,  and  would 
require  the  full  period  of  twenty-one  yeafs  from  that  time  to  com- 
plete his  title.  JBut,  as  we  have  before  instructed  you,  if  his  title 
was  completed  under  the  statute,  before  the  entry,  or  recognition 
of  title,  it  could  not  be  affected  thereby. 

^^  If  then  you  are  satisfied  from  the  evidence,  that  Hugh  Davis, 
acting  as  the  agent  of  John  M.  Hood,  in  1828— or  at  any  other 
time,  entered  upon  the  land  in  dispute,  with  the  avowed  object 
of  claiming  it  for  his  principal,  and  procured  a  survey  to  be  made 
thereof,  with  the  knowledge  and  assent  of  McClelland  Hood ;  this 
was  such  an  entry  as  would  in  law  stop  the  running  of  the  statute. 

^^  If  you  believe  from  the  evidence  that  John  M.  Hood  or  hi». 
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agent  in  18S0,  entered  upon  the  land  in  controversy,  with  the 
avowed  object  of  claiming  it  for  the  said  John,  and  surveyed,  or 
marked  off  on  the  grouni^  eicht  acres,  or  any  other  quantity,  for 
the  exclusive  use  and  possession  of  David  Hood,  with  the  know- 
ledge and  assent  of  McClelland  Hood,  and  that  the  same  was  sur- 
veyed to  David  by  John ;  this  was  such  an  entry  as  would,  in  law, 
bar  the  running  of  the  statute  of  limitations. 

"  If  the  evidence  satisfies  your  minds  that,  in  1835,  Hugh  Davis, 
Nathaniel  Patterson,  or  any  other  person,  acting  as  the  agent  of 
John  M.  Hood,  entered  upon  this  land,  with  the  avowed  intention 
or  object  of  claiming  it  for  his  principal,  John  M.  Hood,  and 
made,  or  procured  to  be  made,  a  survey  thereof  with  the  know- 
ledge and  assent  of  McClelland  Hood,  this  was  such  an  entry  as 
would  in  law  suspend  the  running  of  the  statute.  So,  also,  of  the 
survey  made  by  Colonel  Gibson,  at  the  instance  of  George  R. 
Biddle,  in  1850. 

"  The  whole  case,  then,  is  narrowed  down  to  this  single  propo- 
sition, viz. :  Whether  McClelland  Hood  himself,  or  himself  and 
his  heirs  together,  held  such  adverse  possession  of  this  land,  as  the 
law  requires  to  give  title,  for  any  period  of  twenty-one  years 
together,  before  the  institution  of  this  suit,  without  recognising 
the  title  of  John  M.  Hood,  or  without  any  entry  by  him  or  his 
agents.  If  you  find  such  to  be  the  fact,  then  the  defendants  will 
be  entitled  to  your  verdict ;  but  if  not,  then  the  plaintiffs  are  enti- 
tled to  recover.  You  will  take  into  consideration  all  the  evidence 
submitted  to  you  by  the  Court,  and  give  to  each  portion  thereof 
such  weight  as  the  importance  of  the  interests  involved  demand ; 
and  after  applying  the  law,  as  laid  down  by  the  Court,  to  the  facts 
as  you  find  them  to  be,  render  such  a  verdict  as  is  warranted  by 
the  evidence." 

The  jury  found  for  the  defendants.  The  plaintiffs  below  sued 
out  this  writ,  and  assigned  the  foregoing  instructions,  and  the 
manner  of  submitting  the  facts,  for  error. 

Q-.  P.  Hamilton  and  ShaleVy  for  plaintiffs  in  error. — The  answer, 
as  to  the  manner  of  McClelland  Hood's  occupancy,  was  vague  and 
obscure.  A  refusal  to  give  a  clear  and  distinct  answer,  is  error : 
1  Ser.J'  R.  449;  2  JS.  74;  Id.  51 ;  5  WatU  30-1 ;  11  &r.  ^  R. 
824;  o  W.  ^  Ser.  62.  The  question  submitted  was,  whether 
certain  acts  constituted  a  hostile,  adverse  possession.  The  Court 
evade  the  question. 

How  did  McClelland  ibnter  ?  The  evidence  upon  the  subject  is 
clear,  and  there  was  no  change  in  the  nature  of  the  tenure.  If  he 
entered  under  John,,  it  lies  upon  the  other  party  to  show  such  a 
change  in  his  possession  as  would  make  it  adverse :  1  Wilson  176 ; 
Eu88.  Or.  Cas.  498,  552 ;  1  Ser.  ^  B.  458 ;  9  Exeh.  R.  643 ;  7 
Harri»  390 ;  1  Jones  219;  9  Met.  418 ;  8  WaUs  165 ;  4  Sow.  289. 
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Oi?i  the  4ai^e^  pf  .the  aft*Fy4>iy  J^  M-  fl^^vd'Or  bia  lagfmt^ 
which  :«;w  rebed  n^^ftm  tp  toll  t^e  H^i^te^  th«^  ,ci|^<i  7  ^^  ^  ii. 
129;  Q  WiHOU  28j  4./<W«  2^20^  3  JOarm&id. 

KnoQ^j  'for  xLef<^DK]^tp  in  errpr,  on  tbe  ^^Aject  of  libe  ^veni^ 

S>88es9ioii,  lifted  6  &r.  i*  J?.  21 ;  1  P^.  ^«;}.  8 ;  i  Hovf.  289 ;  8 
arm  525 ;  1  iSfer.  ^  M.  129;  <7o.  jW<.  24$  t>;  9  TTo^*  80 ;  1 
J(me%  212;  10  .JTott*  142;  6  Barr  227;  6  IT.^  ^.  318;  10 Ser. 
i  R.  188,  «i06i  Gov^,  218;  1  F.  ^  ^.  191. 

The  ppinipp  of  tho  Court  was  deti^Fere^  by 

Wooi^WA]^,  ^. — ^All  the  HKkterial  facts  in  this  ^fae  were  stemlj 
contest€|d,  fkijid  it  was  therefore  a  case  peculiarly  witban  the  pro* 
¥ince  of  the  jury.  Ncur  is  there  uy  complaint  Ibftt  the  Gourl; 
withdrew  ^e  facts  from  the  jury,  but  the  eirrcffs  aligned  were  all 
founded  on  the  manner  of  their  submission.  It  is  .e6()e0iaUy  db^ 
jeeted  that  in  answering  rital  points  subi&itted  on  the  pnrt  of  the 
plaintiffs,  the  Court  recited  to  the  jury  lengthy  e^ti^ac^is  of  ^ppa*- 
rently  conflicting  opinions  and  dicta  q(  the  Supreme  Court,  leav- 
ing it  to  the  jury  to  extract  the  rule  of  law  from  )the  fbijuUioritiM 
cited. 

The  ^record  shows  that  there  i^  some  ground  for  this  complaints 
!nie  numerous  quotatiops  from  judicid  (^Hnions,  predicated  of  a 
state  of  facts  peculiar  to  each  c^e,  were  not  the  most  satisfactory 
and  skilfol  piode  of  answering  the  points.  A  bri^  and  pompier 
^uensive  statJBmenjt  of  the  remlf  o£  the  authca^ities  is  alw^^ys  bett^]r 
for  a  jury  tlW  th^  authorities  themsiclves.  Judicial  opinions  are 
pn*itten  to  guide  judges,  not  juries,  and  the  judge  who  presides  at 
th|e  triia^  is  e^ipccted  to  deduce  the  rules  of  law  iq>plic^ble  to  tfan 
case  from  all  that  has  been  recorded  for  his  instru<^ion,  and  to 
JLeliver  them  to  the  jury  relieyed,  as  much  ^a  possijble,  froni  the 
verbiage  in  whi<^b  they  are  found  dotbed.  7!he  law  is  often  like 
particles  of  shining  ore  mixed  in  a  m^ss  pf  crude  mbl^l^,  froi^ 
which  the  intellect  of  the  judge,  operating  like  a  magnet,  should 
extract  it  fyr  the  fl^srvice  of  the  jt|ry.  Jkit  irh^n,  iuAl^eM  pf  doing 
fhis,  he  h^nds  over  the  m^s  itself  to  the  jury,  b^W  fM^e  w^  to  say 
^hey  did  not  ^d  the  ore  ?  Told  that  it  was  there,  a^d  tiaugl^  how 
to  use  it,  it  iras  qmtf»  possible  fpr  |;hem  to  (dxtraplt  it  ;f<^  tbe^ir 
selves,  ^nd  wib  $u*e  bound  to  presi^me  that  tb^y  perfgprn)e4  tbe  posr 
fible  duty  which  was  laid  i^pop  them.  T^«  ^  >^  standard  bu| 
the  discretion  of  the  judge  himself  to  determine  how  much  helj^ 
be  shall  render  a  Jury  in  weighing  ^^»  s|id  applying  die  )aw  to 
them.  Perhaps  tbe  lei^st  amoiint  pf  aid  is  r^endered  where  the  la^ 
]^  delivered  in  the  form  of  copious  extracts  from  judicial  opinions 
in  other  ca^es,  but  nevertheless  we  cannot  say  the  Court  erred 
in  matter  of  law,  when  they  answered  legal  pr<qM)8itions  in  the 
very  term^  in  which  simili^r  propositions  had  been  answered  in  thijil 
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Court.  Take,  for  example,  the  answer  most  complained  of  in 
this  record — that  which  ihQ  Court  gave  to  the  'joints  relatiye  to 
the  entry  of  John  M.  Hood,  or  his  agent,  to  toll  the  statute— it 
cannot  when  taken  altogether  (the  only  fair  way  of  estimating 
any  charge)  be-  said  to  be  erroneous  m  point  of  law.  After 
quoting  Juoge  Gibson's  clear  exposition  of  the  la*^,  of  entry  in 
Altemus  v.  Campbell,  9"  Watts  30,  and  the  language  of  this  Court 
in  IngersoU  v,  Lewis,  1  Jone$  212,  the  learned  judge  put  it  to  the 
jury  to  say  whether  the  agent  of  John  M.  Hood  -entered  vipon  the 
iSuid  with  the  ^^  avowed"  object  of  claiming  it  for  his  prilicipal. 

Now  counsel  suppose  the  jury  were  misled  by  this  word  avowed 
—that  they  understood  an  entry  to  survey  off  8  acres  for  David 
Hood  was  not  sufficient  to  stop  the  running  of  the  statute,  unices 
accompanied  with  some  verbal  declaration  that  such  was  the  effect 
intended.  But  they  had  just  been  instructed,  in  the  lan^a^e  of 
judge  Gibson,  that  the  effect  of  an  entry  depends  on  the  intent 
of  it  expressed  in  words,  or  intimated  by  an  act  equally  iignifiecmi 
— ^that  there  must  be  an  explicit  declaration,  or  an  act  of  noto- 
rious dominion ;  and  can  it  be  doubted  they  would  undehitand  from 
all  this  that  the  intention  could  be  avowed  as  well  by  deeds  as  by 
words  ?  An  entry  to  toll  the  statute  must  not  be  accidental- — nor 
by  invitation  of  him  in  possession,  nor  for  any  eqtiivOcal  purpose 
trhatever,  but  to  regain  a  pedal  possession  of  the  land  for  jpux*- 
J)Oses  inconsistent  with  the  title  of  the  occupier.  Ah.  entry  to 
measure  off  8  acres  for  another  would  be  such  a  purpose,  and  how 
could  it  be  more  distinctly  avowed  than  by  the  act  itself?  A  jury 
bf  common  intelligence  could  not  fail,  we  think,  to  get  the  very 
law  of  entry  from  ail  that  the  Court  placed  before  them.  We  are 
not  then  to  reverse  the  judgment  on  a  mere  suggeatioii  that  they 
inay  have  misunderstood  the  word  avowed  If  ftey  Were  satisfied 
that  it  was  the  btother  in  possession  who  was  parting  with  the  8 
^tdres  to  David,  or  that  the  survey  was  intended  as  an  adiustment 
of  botmdati^s  betweefti  McClelland  and  a  neighbour,  they  had  good 
ground  foir  not  giving  effect  to  the  entry.  On  this  p^int,  as  on 
tevety  other  in  tne  cause,  the  jury  were  the  disposing  power,  r^ni 
W^  cannot  perceive  any  satisfactory  evidence  m  the  record  tJiat 
thfey  were  misfiruided  by  the  Court. 

We  havd  looked  tlnrough  all  the  matters  asisigtted  for 
error,  ahd  discovering  no  adequate  grounds  for  revers- 
ing the  judgment,  it  is  affihned.      * 

tiSWis,  0.  J.J  was  absent  When  this  cause  was  Argued. 
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Kobinson  versm  Bakewell. 

Where  a  yendor  gave  to  his  vendee  a  bond  conditioned  to  indemnify  the 
Utter  asainst  any  claim  or  encumbrance  affecting  the  premisee,  and  to  "pay  idl 
costs,  <£arges,  or  enenses  necessarr  to  defend  the  said  premises  against  any 
such  claims ;"  the  obligee  is  entitlea  to  recover  on  the  bond  tiie  amount  paid 
counsel,  and  other  necessary  expenses  of  defending  an  unsuccessful  igectment 
brought  acainst  him  for  the  premises. 

Where  we  vendor  had  notice  of  the  ejectment  brought  against  his  Tendee, 
and  an  appearance  was  entered  in  the  cause  at  his  instance,  and  he  was 
requested  b^  the  counsel  of  the  vendee  not  to  interfere  in  the  defence,  as  his 
connexion  with  it  might  be  prejudicial,  but  he  and  his  counsel  assisted  in  the 
preparation  and  truu  of  the  cause,  tiie  obligee  would  not  be  barred  from 
recovering  on  the  bond  the  amount  paid  his  counsel  for  defending  against 
such  ^ectment 

Where  a  witness  is  called  to  prove  the  value  of  the  services  of  an  attorney  in 
a  certain  cause,  it  is  not  relevant  to  ask  the  witness  on  cross-examination  now 
much  he  had  paid  counsel  for  their  services  in  a  suit  in  w^ich  he  had  been  a 
party. 

Erkob  to  the  District  Court  of  Allegheny  county. 

This  was  a  icirefacioi  to  have  execution  of  a  judgment,  and  to 
assess  the  damages  sustained  by  the  breach  of  the  condition,  issued 
at  the  suit  of  Thomas  Bakewell,  for  the  use  of  the  minor  children 
of  John  P.  Bakewell,  against  Charles  S.  Bradford,  administrator 
of  William  Robinson,  deceased,  with  notice  to  the  widow  and  heirs 
of  said  deceased. 

This  judgment  was  entered  upon  a  warrant  of  attorney  accom- 
panyinga  bond,  dated  the  4th  day  of  January,  1834,  from  Robin- 
son to  BakeweU,  in  the  penal  sum  of  $5000,  the  oondition  is  as 
follows : — 

^'  That  if  the  above  bounden  William  Robinson,  his  heirs,  exe- 
cutors, administrators,  and  assiras,  do  well  and  trul^  assure  unto 
the  said  Thomas  Bakewell,  his  heirs,  executors,  administrators,  or 
assigns,  a  complete  and  perfect  title  to  the  western  half  of  lot 
No.  202,  in  the  city  of  Pittsburgh,  conveyed  to  the  said  Thomas 
BakeweU,  by  said  Robinson  and  wife,  and  shall  save  harmless 
and  indemnify  the  said  Thomas  Bakewell,  his  heirs  and  assigns, 
from  any  equitable  right  or  trust,  or  other  claim  or  encumbrance 
in  anywise  aflfectin^  said  premises,  and  a^inst  any  person  claim- 
ing any  estate  or  interest  in  law  and  equity  to  the  same,  or  any 
part  thereof,  and  shall  pay  all  costs,  charges,  or  expenses  neces- 
sary to  defend  the  said  premises  against  any  such  claims,  so  that' 
the  said  Thomas  Bakewell  shall  not  be  iniured  or  damnified  there- 
by, without  any  fraud  or  further  delay,  then  this  obligation  to  be 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue." 

The  deed  from  Robinson  to  Bakewell,  for  the  premises,  is  dated 
the  3d  day  of  January,  1834,  and  contains  a  covenant  of  general 
warranty.     The  consideration  named  is  $2500. 
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In  1845,  Eliza  Wilkins  brought  an  ejectment  to  recover  the 
premises  from  John  and  William  Anderson,  who  were  in  posses- 
sion under  Bakewell's  heirs.  In  1846,  the  canse  was  on  the  trial 
list,  and  a  verdict  taken  for  defendant  by  default.  This  was  set 
aside  bv  the  Court,  and,  in  May,  1848,  the  cause  came  on  again 
for  trial  and  resulted  in  a  verdict  and  judgment  for  the  defen&nt, 
which  was  affirmed  in  the  Supreme  Court.  Robinson  had  notice 
of  the  pendency  of  the  suit,  and  assisted  in  preparing  and  conduct- 
ing the  defence. 

This  $eire  facias  wa^  issued,  and  the  breaches  assigned  were, 
that  Bakewell  had  incurred  expense  in  defending  the  title,  and 
paid  large  fees,  costs,  and  charges,  &c.,  in  the  preparation, 
management,  and  trial  of  the  cause.  The  defendants  pleaded 
non  damnificatuSy  and  payment,  with  leave. 

On  the  trial  the  plaintiffs  gave  in  evidence  the  bond,  the  entry 
of  judgment  upon  it,  and  the  several  revivals ;  and  the  ejectment 
brought  by  Eliza  Wilkins  against  their  tenants.  James  S.  Graft, 
Esq.,  was  called  and  testified,  that  he  was  employed  by  Bakewell 
to  defend  the  ejectment,  and  that  Bakewell  had  paid  him  91000 
for  his  services.  That  the  value  of  the  property,  at  the  time  of 
trial,  was  not  less  than  $10,000.  On  his  cros^examination  Mr. 
Craft  stated,  that  Bobinson  and  Tassey  had  entered  their  appear- 
ance to  the  ejectment,  and  when  he  discovered  it  he  deemed  it  an 
incautious  movement,  as  bringing  the  contest  between  Eliza  Wilkins 
and  Bobinson,  in  which  event  he  thought  the  defence  WQuld  have 
been  unavailable;  and  added,  ^^I  told  them  what  seemed  to  be 
the  difficultv,  and  begged  them  not  to  interfere.  I  think  Bobin- 
son then  left  the  case  to  us."  The  defendant's  counsel  then  pro- 
posed to  ask  the  witness,  how  much  he  had  paid  his  counsel  in 
certain  ejectments  which  had  been  brought  against  him.  The 
Court  overruled  the  question,  on  the  ground  that  the  witness  had 
previously  stated  that  his  counsel,  in  the  cases  referred  to,  had 
not  charged  him  the  usual  fees  on  the  ground  of  professional 
courtesy.  The  plaintiff  further  proved,  by  Judce  Shaler,  who  was 
counsel  for  Eliza  Wilkins,  in  the  ejectment  referred  to,  that  Mr. 
Craft's  services  were,  in  his  opinion,  worth  $1000. 

The  defendant  called  William  Tassey,  who  testified  that  he  had 
been  the  law-partner  of  Bobinson  at  the  time  the  ejectment  of 
Eliza  Wilkins  was  pending,  and  that  they  had  assisted  in  the  pre- 
paration and  trials  of  the  cause. 

The  1st  and  8d  propositions  of  defendant's  counsel  were  as 
follows : — 

1.  That  the  provisions  of  the  bond  sued  on  in  this  case,  exe- 
cuted, as  it  was,  cotemporaneously  with  the  defendant's  deed  of 
conveyance,  and  constituting  a  part  of  the  same  transaction,  are 
to  be  construed  in  connexion  with  the  said  deed,  and  import  no 
more  than  the  covenant  of  general  warranty,  contained  therein, 
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*«rhh  the  additumal  advantage  of  a  lien  vpon  tbe  ¥eal  eststte  of 
the  obligor;  and  that,  therefore,  a  sacceeftfd  defetiOe  of  t^  title 
against  a  third  person,  claiming  ineffectaally  to  reiomet  the  sanre 
from  the  grantee,  would  auth^Ee  no  elaim  on  the  |«krt  of  the 
latter,  for  fees  paid  or  expenses  incorred  in  tfae  dofebee  of  tiito 
^feaid  suit. 

8.  That  if  die  defendants  appeared  to  th^  said  s«it,  upon  the 
-advice  given  to  them,  by  connsel  employed  by  them  for  that  pur- 
pose,  the  retaining  by  the  plaintiff  of  other  counsel^  for  his  own 
use,  would  constitute  no  claim  on  thetn^  and  in  cofiinexion  with 
the  intimation  of  those  so  employed  by  them,  that  an  appearance 
*at  the  instance  of  the  obligor  would  be  prejudicial  to  the  de- 
fiNidant's  interests,  and  that  their  services  could^  iherefore,  to 
(^pensed  with,  would  operate  as  ^  bar  to  a  recovery  for  the  ex- 
penses thus  incmrred. 

The  GiMirt  below  (Hahpto27,  F.  J.)  Answered  the  pomts  ats 
follows : — 

^'1.  Declined. 

'^  8.  This  point  is  affirmed,  ri  the  jui^  find  the  &dts  to  be  a^ 
therein  supposed,  and  if  they  find  that  Mr.  Graft,  by  ike  autho- 
•rity  of  his  dient,  BakeweU^  said  or  did  anything  by  wfai^  Robin- 
son, or  the  present  deftndsjits,  were  dirown  off  their  guard,  Mid 
induced  to  believe  Bakewell  intended  to  release  thetnlrom  the^ 
liability  under  the  cenditionB  of  the  bond^  to  defen^d  the  title 
which  he  (RobinBon)  had  conveyed  to  Bakewell.  The  conditioas 
being  for  the  benefit  of  Bakewell,  he  might,  if  he  saw  fit,  t'elease 
the  obligor  from  them.  The  jury  will  determine  from  all  the 
-evidence  bearii^  Cfa  this  point,  whether  it  Was  his  intention  to  dd 
•0,  and  whether  what  was  4iaid  by  Mr.  Craft  threw  iktem  eff  dftenr 
guard,  and  prevented  th»em  from  taking  the  necessary  measureis 
for  the  defence  of  the  action.  If  they  eontifiued  in  the  catra^, 
and  co-operated  with  Mr.  Graft  in  the  genenJ  defence,  the  plaip^ 
tiff  would  not  be  barred/' 

The  jury  foimd  foor  the  plaintiff  |3&1 ;  and  thd  defendant 
took  this  writ  of  error,  and  assigned  that  the  GoKbrt  below  erred*^ 

1.  In  overroling  the  question  p«it  to  the  witness,  Graft,  as  to 
the  amount  paid  by  him  to  his  own  counsel,  hi  the  several  eject- 
ments brought  against  him  for  bis  own  property^  the  same  being 
the  subject-matter  of  defendant's  first  Mil  of  exceptions. 

2.  In  declining  to  affirm  the  first  proposition  sabihitted  by  the 
counsel  for  the  defendants. 

8.  In  their  answer  to  the  third  proposition  bubtnitted  by  the 
defendants'  counsel,  and  particularly  in  the  remark  that  if  they 
(the  counsel  employed  by  defendants)  continued  in  the  causes, 
and  co-operated  with  Mr«  Graft  in  the  genend  defence,  the  plain- 
tiflb  would  not  be  barred*  ^ 
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WiHiamBy  for  plaintiff  in  error. — The  1st  error  atsaigned  10  H 
the  refusal  of  iiie  Court  to  permit  us  to  ask  the  'witness  what  he 
had  paid  his  counsel  in  his  own  soits.  The  witness  had  bef<»« 
eicpressed  his  opinion  as  to  the  Tahie  of  the  seryioes  for  which 
suit  was  brought.  The  object  was  to  test  the  vaUue  of  tike  opi- 
nion, by  comparing  what  he  did  with  wh^t  he  »aid.  His  opiniesi 
fwhen  he  was  to  pay  as  well  as  to  recent. 

The  2d  is  to  the  oonstruotion  put  upon  tibe  oondition  of  tUs 
Ixmd.  The  bond  was  not  intended  to  hare  any  operation  beyond 
«  clause  of  general  warranty  in  a  deed,  except  to  secure  a  Hen. 
Ji,  is  not  pretended  that  the  title  was  not  good — that  the  plaintiff 
does  not  staod  fully  protected;  but  he  claims  the  costs  and 
charges  of  defending  an  unsuccessful  attack  made  on  tibe  title. 
-The  defendant  did  not  engage  to  plsry  knigbt-einait  by  repelliii(|; 
erery  assailant  The  construction  insisted  on  would  keep  this 
1)ond  a  perpetual  lien  on  the  estate  of  the  grantor:  for  it  would 
extend  to  future  unsuccessful  attacks  as  well  as  past  ones. 

The  3d  error  is  the  instruction  in  regard  to  notice  and  employ- 
ment of  counsel.  Bakewell  gave  notice  of  ihe  ejectment.  Bobiik- 
8on  reqM>nded  by  appearing  to  the  action.  Now,  if  Bakewell 
«aw  proper  to  employ  additional  counsel  to  prcnteet  his  interest,  Jl 
is  not  a  matter  which  he  can  recorer  from  Bobinsoa's  estate. 

Bakewell,  for  defendant  in  error.*— The  question  proposed  io  iim 
witness  had  no  tendency  to  prove  the  value  of  the  witness's  service 
in  the  case  in  dispute,  nor  was  any  reasonable  inference  to  be  drawn 
from  the  evidence  if  ffiven.  It  was  therefore  clearly  irrelevant : 
1  GhreenUaf*%  Ev,.  §  52, 448.  The  amount  paid  bv  witness,  or  any 
one  else  in  tiny  otner  case,  would  furnish  no  standard  in  this. 

The  2d  error  assigned  embraces  two  propositions — 1.  That  the 
condition  in  the  bond  has  no  greater  extent  than  the  covenant  of 
ceneral  warranty;  and  2.  That  no  recovery  can  be  had  for 
fees  and  expenses,  because  the  ejectment  was  unsuccessful.  The 
first  is  to  be  decided  by  a  comparison  of  the  terms  employed, 
which  are  entirely  different  from  the  warranty,  and  expressly 
provides  that  the  obligor  ^' shall  pay  all  costs,  charges,  or  ex- 
penses, necessanr  to  defend  the  saia  premises  against  any  such 
'  claims,  so  that  the  said  Bakewell  shall  not  be  injured  or  damni- 
fied thereby."  2.  The  covenant  of  warranty  bound  the  grantcHr 
to  defend  the  land  and  no  more :  2  Morris  388 ;  8  JPenn.  Mep. 
442;  8Ser.^R.872;  4  Mosm.  Bep.  850;  4  SiU  646;  S  Ser. 
^  B.  872;  8  WatU  310;  8  TT.  ^  Ser.  410. 

The  opinion  of  the  Court  was  delivered  by 

Enox,  J.-r— We  cannot  agree  with  the  plaintiff  in  error,  that  the 
covenant  of  indemnity  contained  in  the  bond  upon  which  the  suit 
was^rought,  did  not  extend  to  ^^  costs,  ehargee,  and  expensei^" 
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incurred  in  defending  an  action  commenced  by  an'  nnsnccessfiil 
claimant.  On  the  contrary,  it  plainly  appears  from  the  words 
nsed  that  the  vendor  not  only  warranted  the  title,  but  that  he  also 
covenanted  to  defend  it  against  any  one  claiming  a  better  right. 
The  condition  in  the  bond  differs  from  the  covenant  of  warranty 
in  the  deed,  in  that  the  first  binds  the  vendor  to  defend  the  estate 
conveyed  ^^  against  any  person  claiming  any  estate  or  interest  in 
law  or  equity  to  the  same  or  any  part  thereof,  and  to  pay  all  costs, 
charges,  or  expenses  necessary  to  defend  the  said  premises  against 
any  such  claims,  so  that  the  said  Thomas  Bakewell  shall  not  be 
injured  or  damnified  thereby.*'  Whilst  the  latter  is,  "that  he, 
the  said  grantor  and  his  heirs,  all  and  singular  the  premises,  &c., 
nnto  the  said  grantee,  his  heirs  and  assigns,  against  him  the  said 
grantor  and  his  heirs,  and  against  all  and  every  other  person  or 
persons  whomsoever  lawfully  claiming  or  to  claim  the  same,  or 
any  part  thereof,  shall  and  will  warrant  and  for  ever  defend.'* 
The  difference  between  the  two  is  so  marked  that  it  would  be  doing 
great  violence  to  the  natural  meaning  of  words  to  hold  that  both 
meant  the  same  thing. 

The  defendant's  tmrd  point  was  answered  fully  as  favourable  as 
he  had  any  right  to  expect,  and  the  question  proposed  to  be  put 
to  Mr.  Craft  was  clearly  inadmissible.  The  plaintiff  in  error  has 
no  just  ground  of  complaint  ae'ainst  the  manner  in  which  the 
cause  was  tried,  nor  the  result  of  the  trial. 

Judgment  affirmed. 


Himblewright  verms  Armstrong. 

There  is  no  rale  of  policy  which  prohibits  the  assignor  of  a  judgment  from 
testifying  in  favour  of  the  aefendant. 

Nor  is  he  incompetent  on  the  gronnd  of  interest,  it  being,  if  he  has  any, 
against  the  par^  ealiing  him. 

If  the  plaintiff  in  error  fistils  to  put  upon  the  paper-book  the  evidence,  the 
admission  of  which  he  assigns  for  error,  or  that  which  preceded  it  as  the  ground 
for  its  introduction,  this  Court  will  presume  that  it  was  rightly  admitted. 

Error  to  the  District  Court  of  Alleghent/  county. 

C.  H.  Armstrong  and  James  Potts  were  partners,  and  being 
indebted  to  Jeremiah  Piatt,  gave  him  a  note  for  the  amount,  with 
Hugh  Himblewright,  the  brother-in-law  of  Potts,  as  security.  In 
1851,  about  the  time  the  note  matured,  Armstrong  &  Potts  dis- 
solved partnership,  and  Potts  agreed  to  pay  this  note;  Flatt 
consented  to  the  arrangement,  and  Armstrong's  name  was  to  oe 
taken  off  the  note.  Armstrong  being  importunate  to  have  an 
arrangement  made  by  which  he  would  be  released  from  liabi- 
lity, was  assured  by  Himblewright  that  he  need  not  concern  him- 
self about  it — that  he,  Himblewright,  would  pay  it.   Piatt  transfer- 
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red  the  note  to  Samuel  Crawford,  who  in  1853  brought  suit  against 
Armstrongy  Potts,  and  Himblewright,  and  recovered  a  judgment 
against  them.  In  1852,  Potts  confessed  a  judgment  before  a  jus- 
tice of  the  peace  to  Himblewrieht  for  $590,  upon  which  he  caused 
an  execution  to  be  issued,  and  all  of  Potts's  personal  property 
levied,  the  most  of  which  Himblewright  purchased  at  the  consta- 
ble's sale.  In  1854,  Himblewright  paid  the  judgment  of  Crawford, 
and  took  an  assignment  of  it  from  him,  and  had  himself  subro- 
gated as  plaintiff  on  the  record.  Armstrong  having  discovered 
tiiis  state  of  facts,  applied  to  the  Court  to  open  the  judgment, 
and  let  him  into  a  defence,  which  was  granted  by  the  Court.  And 
this  case  arises  on  the  trial  of  that  issue  between  Himblewrifi^ht  and 
Armstrong.  ^^ 

On  the  trial  of  the  cause,  the  following  bills  of  exceptions  to 
evidence  were  sealed,  at  the  instance  of  plaintiff's  counsel : — 

Defendant's  counsel  call  Samuel  Crawford.  Plaintiff's  counsel 
object  to  the  competency  of  the  witness,  on  the  ground  that  he 
having  assigned  the  judgment  to  Himblewright,  is  excluded  from 
being  a  witness,  both  from  interest  and  public  policy. 

The  witness  states  that  he  is  willing  to  be  sworn  and  give  testi- 
mony in  the  cause,  and  that  he  haB  no  interest  whatever  in  the 
present  action. 

The  Court  admitted  the  witness. 

Defendant's  counsel  then  offered  to  read  that  portion  of  the  exa- 
mination or  answer  of  James  Potts,  taken  in  No.  226,  November 
Term,  1852,  before  the  Hon.  H.  W.  Williams,  assistant  judge 
of  the  District  Court,  on  a  warrant  of  arrest,  issued  by  him  at  the 
instance  of  John  Watt  &  Co.,  against  the  said  James  rotts,  which 
relates  to  the  Piatt  or  Crawford  note  being  included  in  the  judg- 
ment confessed  by  Potts  to  Himblewright  before  Thomas  David- 
son, Esq. 

Defendant's  counsel  object :  1.  That  the  evidence  is  irrelevant, 
being  re$  inter  alios  actdy  and  not  a  part  of  the  res  aestce. 

2.  That  Potts  is  not  a  competent  witness,  on  the  ground  of 
interest,  and  could  not  be  examined  as  a  witness  if  in  Court. 

8.  That  he  ought  to  be  examined  personally. 

That  portion  offered  read ;  {proutj  plaintiff's  counsel  has  leave 
to  read  any  other  portion,  or  the  whole  of  the  examination. 
Plaintiff's  counsel  reads  such  other  portions  of  the  examination 
as  he  thinks  fit. 

The  jury  found  for  the  defendant ;  and  the  plaintiff  brought 
this  writ  of  error,  and  assigned  for  error :  1.  The  Cfourt  below  erred 
in  permitting  Samuel  Crawford  to  testify. 

2.  The  Court  below  erred  in  permitting  the  counsel  for  Arm- 
strong to  read  in  evidence  the  examination  of  James  Potts  taken 
before  the  Hon.  H.  W.  Williams  on  a  warrant  of  arreet  issued 
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ond^r  the  Act  12th  July^  1842,  bj  John  Watt  k  Co«  kk  No.  2tlif 

Kovember  Term,  1852. 

Mellon  aad  JBlaokyTcar  pkuntiff  ifi  error. 
Sntee  and  NegUjf^  far  defendant  in  error: 

The  opinunx  of.  tlie  Court'  waa  delivered  bj. 

Knox,  J.-— We  canaee  no  reason  whj  Samuel  O^aiffosd  waa-not 
a  competent  witnesa  for  the  defendant,  Armetvon^-  True;  be  yf^m 
die  eauitable  par^  when  the  j^dgIllent  was  obtainedi  and  he  had 
transferred  it  to  Himblewright ;  bnt  he  was' not  intereet^  in  faFetit^ 
of  the  defendant,  and  there  is  no  role  of  policy  which  profaibiti 
the  assignoir  of  a  jndgm^t  from^  testifying  whett  cidled  by-  the 
defendant.  His  interest,  if  he  had  uiy,  waa  against,  tbe^  P^'^^y 
oaUing  him;  and  as  he  made  no  objectieni  to  being  sworn,  his 
assiflpee  cannot  complain  of  hia  admissioa-  as  a  witnesa. 

Whether  the  statement  of  James  Potts  before  Judge  WuiLIAMS' 
was  or  was  not  legal  evidence  in  this  suit,  depends  mach  upon  the^ 
nature  and  character  of  the  statement,  and  upon  the  other  evi- 
dence which  had  been  previously  given  by  the  defendant.  As  tber 
plaintiff  in  error  has  neither  given  us  the  evidence,  the  reception 
of  which  forms  his  bill  of  ezcleptions,  nor  that  which  preceded  it,' 
his  allegation  of  error  vs  not  sustained.  In  the  absence  of  what 
should  be  upon  the  paper«>beok,  the  presumption  is  of  the6tax>n^edt' 
kind  against  the  party  who  fails  to  put-  it  there^  It  it  the  «^ 
of  the  plaintiff'  in  error  to  famish  us  with  all  the  evidence  in  the* 
case  which  can  in  any  d^ree  elucidate,  the  points  raised  by  the' 
assignments  of  error;  and  if .  he  dees  not  do  soy  his  chanee  for  w 
reversal  is4k'deepeiate  one. 

Judgment  afllntied. 


Giier  &  Go.  versus  Hood. 

Om  utrteer  bse  peiier  te  eMifiBsi  ti  jiitoaei^ 
ship  debt,  but  such  judginent  wiD  not-afSct  the  pfMrtons  or^sepaMte  estate  of* 
the  other  partuerA. 

If  one  partner  eonftbser  a  judgment  agahist  Hie  firm 'for  a^artherefaip'debt,^ 
another  creditor  of  the  firm  can  interirase  no  objection  to  •thegedgMenl^  oa^ 
that  account 

A  sale  of  pitfinerahip,properbr,  oa  exeention  issued  ii0pn% judgment eonftsMd 
by  one  partner  alone  ag^iinstthe  firm  for  a  partnership  debit,  wiAV^St  a  ^od 


tMe  td  the  pn)pert3r^n  the  purchaser;  and  such  execution  being  the'fihd  lien 
will  be  entitled  to  the  prooeedtf  of  ^sale* 

Appeal*  from,  the^^decree^of  the .  Court  of  CoaiMBr  Heainel> 
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The  case  is  folly  stated  in  tike.  opihioQ  of  hit^  EDoneor,  Mr^  Jfaa: 
tioe  Enox. 

Mellon  and  Neglepy  for  appdlantr-^Tha  law^fayoors  the  vigi<^ 
lant,  but  not  on  terms  that  ar&  unfair  or  inequit^d^*  If  a  firm: 
creditor  can  gain  all  tjie  ad^antage8<  of  a  rc^lar  and  valid  judg* 
ment  against  the  firm  by  the  unauthorized  signature  of  a  single, 
member,  neither  creditors  nor  partners  hare;  any  seeurity.  A 
n^ere  nominal  partner  of  a  firm  could  swe^  away  all  its  efiects., 

Hood  &;  Go.  were  bound  to  know  that  McCain  had  no  authority- 
to  bind  his  partner  by  an  instrument  under  seal  The  paper/ 
itself  was  notice  to  them  that  it  was  the  deedof  one  partner  alone^ 

In  the  cases  cited,  wbateyer  is  said  on, the  point  inyohed  here 
is  only  incidental.     The  rights  of  third  parties  w^ne.notantended. 
to  be  affscted  by  the  prinoi^es  here  decided.    Seie ,  also  4  Mar- 
m68.  • 

Conceding  that  the  sale  transferred  the  entire,  property  inthe 
goods,  because  the  buyers  are. innocent  purchasers  under  an  appat- 
rently  regular  judgment  against  the  firm ;  it  is  xdear  that  Hood 
ii  Co.  have  not:  this  equity.  They  participated  initl^concoctidn 
of  the  matters,  by  which  Grier  &  Co*  are  to  be  deprived  of  their - 
just  claim  and  preference* 

OantweU;  for  appellee*-^The  appellants  cannot  in.this  prooeedr* 
ing  attack  the  judgn^nt  of  Hood  &  Co.    It  was  notvoid:;  and- 
even  if  irregular  no  one  but  Renshaw  could  question  it:  18  Ser^ 
^  R.  204.    Xt  was  a  IxmA  fide  transaction,  and  given  for  a  debt, 
of  the  firm.     He  had  a  right  to  transfer  the  whole  property  for. 
speii  a.  debt*    Why  not  bind  it  by  a  judgment?  5  WoMb  22..    He 
could  not  bind  the  vereon  or  separate  property  of  his.  partner : :  7Y 
W.  ^  8er.  143j    'S<>  case  can  be  shown  where  the  piartnerehip\ 
property  has  been  sold  on  such  a  judgment,  that  it  has  not  been: 
spstained.    The  purchaser  takes  the  property;  the  creditor  the* 
proceeds :  Kelly's  Appeal,  4  Harris  59 ;  6  W^.  ^  Set.  476 ;  II 
Sw.  ^  E.  457;  8  W.  ^  &r..887. 

T!he  opinion  of  the  Court  wsfi  delivered  by 

Knox,  J 4 — McCain  &. Renshaw  were  partners  in:  the  mercantilec: 
business,  and  as  such  were  indebted  to  Hood  &  Co.  for  goods  sold: 
md  delivered..  On  the  19th  of  December,  1864,  McCain  executed: 
a  bond  in  the  name  of  McCain  &;  Renshaw,  for  the  amount  of  the? 
firm  debt,  to  Hood  &  Co.,  with  power  of  attorney  to  confess  judg- 
ment. Upon  this  bond,  judgment  was  entered  against  McCain  a^ 
Renshaw  in  the  CommoncPleaa  of  Armstrong  county,  on  the  2]0thi 
of  December,  1864,  and  execution  issued  and  delivered  to  the: 
sheriff  on  the  22d  of  the  same<  month.  Upon  thia  eocecution,  the> 
sheriff  returned  that  he  had  levied  the  personal  property  of  Jamjfis; 
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R.  McCain  and  Richard  Renshaw,  partners,  and  sold  the  same  on 
the  18th,  19th,  and  20th  of  January,  and  9th  and  10th  February, 
1855.  Whole  proceeds  of  sale,  ?1699.59.  David  A.  Grier  &  Co. 
obtained  judgment  in  the  Common  Pleas  of  Armstrong  county 
against  the  same  defendants  on  the  3d  day  of  January,  and  issued 
an  execution  to  the  sheriflf  on  the  5th  of  Januair,  1855,  which 
was  returned  "  levied  on  personal  property,  as  per  levy  and  return 
on  fi.  fa.  of  Hood  &  Co."  After  the  money  was  made,  and 
whilst  it  was  in  the  hands  of  the  officer,  to  wit,  on  the  5th  of  March, 
1855,  Renshaw  applied  to  the  Court  to  have  the  judgment  of  Hood 
k  Co.  vacated  as  to  him,  upon  the  ground,  as  stated  m  his  affidavit, 
that  the  single  bill  was  given  without  his  knowledge  or  consent, 
by  his  partner  McCain,  and  for  a  greater  amount  than  the  de- 
fendants owed  Hood  &  Co. 

There  does  not  appear  to  have  been  any  evidence  ffiven  to  sus- 
tain the  last  allegation,  btit  the  judgment  was  vacated  as  to  Ren- 
shaw, doubtless  because  he  had  not  signed  the  single  bill,  nor 
authorized  his  partner  to  si^  his  name  to  it. 

An  auditor  was  appointed  to  distribute  the  proceeds  of  the  she- 
riff's sale,  who  awarded  priority  to  Hood  &  Go.'s  execution,  and 
whose  report  was  confirmed  by  the  Court  of  Common  Pleas.  From 
the  decree  of  confirmation  Grier  &  Co.  appeal. 

That  one  partner  cannot  confess  a  judgment  against  another 
partner,  even  for  a  partnership  debt,  is  a  conceded  legal  principle, 
but  it  by  no  means  follows  that  an  execution  upon  a  juogment  so 
given,  levied  upon  the  personal  property  of  the  firm,  would  be 
postponed  at  the  instance  of  a  subsequent  execution-creditor  of  the 
same  firm. 

In  Taylor  v.  Henderson,  17  Ser.  ^  B.  456,  and  Harper  v.  Fox, 
7  TT.  ^  Ser.  143,  it  was  decided  that  a  sale  of  personal  property 
belon^ng  to  a  firm,  upon  an  execution  issued  on  i^  judgment  ob- 
tained against  one  of  the  members  for  a  firm  debt,  in  u  suit  against 
the  firm,  passed  a  perfect  title  to  the  purchaser ;  and  in  the  last 
case  it  was  said  by  Chief  Justice  Gibson,  that  it  made  no  difference 
whether  the  judgment  was  obtained  adversely  or  by  confession. 
To  follow  these  cases,  is  to  affirm  this  decree ;  for  if  Hood  &  Co.'s 
execution  was  effectual  against  the  firm  of  McCain  &  Renshaw,  so 
as  to  sell  the  interest  of  both  partners  in  the  property  levied,  their 
right  to  the  monej^  produced  by  the  sale  cannot  be  questioned  by 
an  execution-creditor,  whose  writ  was  levied  after  their  lien  had 
attached. 

It  is  the  equities  between  the  partners,  rather  than  those  of  the 
creditors,  which  are  recognised  in  the  distribution  of  firm  assets,  and 
creditors  are  not  even  permitted  to  make  an  objection  to  a  judg- 
ment, because  it  may  have  been  ffiven  by  one  partner  in  the  name 
of  the  firm  for  a  firm  debt.  It  is  onlv  the  non-assenting  partner 
that  can  question  the  validity  of  the  judgment,  and  this  because, 
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as  was  said  in  Harper  v.  Fox,  the  judgment,  if  permitted  to  stand, 
would  bind  his  person  and  separate  estate.  So  far  as  the  judg- 
ment affects  only  the  property  of  the  firm,  it  is  good,  if  obtained 
in  the  firm  name,  against  any  representative  of  the  firm,  and  there 
is  no  reason  why  it  should  not  be,  for  the  individual  partner  has 
full  power  and  authority  to  apply  the  property  directly  to  the 
payment  of  the  debt.  He  may  even  assign  the  whole  of  the  part- 
nership effects  for  a  bond  fide  partnership  purpose  (6  W.  ^  Ser. 
301),  and  what  he  can  do  by  his  own  act,  he  may  cause  to  be  done 
by  operation  of  law.  The  principle  that  one  partner  cannot  bind 
another  partner  by  deed,  has  been  frequently  held  not  to  be  appli- 
cable, when  the  deed  affected  only  partnership  interests.  Thus, 
in  Morse  v.  Bellas,  7  I^ew  JEfampshire  549,  it  was  held  that  one 
partner  could,  by  deed,  bar  his  copartner  of  a  joint  right,  and  that 
he  might  individually  adjust,  receive  payment  of,  or  release  any 
partnership  debts ;  and,  in  Wills  v.  Evans,  20  Wend.  251,  an 
authority,  under  seal,  given  by  one  partner  to  a  third  person  to 
discharge  a  firm  debt,  was  held  to  be  ffood.  So,  in  Toply  v.  But- 
ferfield,  1  Met  515,  the  rule  was  held  not  to  apply  where  one 

Eartner  conveyed,  by  deed,  property  of  a  firm  which  he  might 
ave  conveyed  without  deed ;  and  in  Russit  v.  Strong,  6  EUl  163, 
an  assignment,  under  seal,  of  a  chose  in  action  belonging  to  a  firm 
by  one  member,  was  held  to  be  good.  These  exceptions,  and 
many  others  of  the  same  general  character,  which  might  be  ad- 
duced, prove  that  the  rule  was  not  intended  to  prevent  the  use  by 
an  individual  member  of  th^  firm  property,  for  partnership  pur- 
poses, but  to  prohibit  partnership  effects  from  being  misappued, 
and  also  to  protect  the  persons  and  separate  estates  of  the  part- 
ners from  being  bound  by  acts  not  contemplated  by  the  articles 
of  copartnership. 

At  the  time  of  the  levy  and  sale  of  the  goods,  from  which  the 
money  in  controversy  was  made,  the  judgment  against  both  of  the 
partners  remained  of  record,  and  the  faet  that  Renshaw  did  not 
apply  to  have  it  s^  aside  against  himself  until  after  the  sale,  is 
evidence  of  acquiescence  by  him  in  the  proceedings  against  the 
joint  effects ;  and  even  now  he  does  not  appeal  from  the  applica- 
tion of  the  money  to  the  judgment  of  Hood  &  Co.  Whether  an 
objection  from  mm  would  have  been  valid,  we  do  not  say ;  but, 
clearly,  if  he  had  permitted  the  judgment  to  stand  against  both, 
the  subsequent  execution-creditor  could  not  have  demed  its  bind- 
ing effect,  nor  will  the  dismissal  of  the  judgment  against  Renshaw 
enure  to  the  benefit  of  Grier  &  Co.,  90  as  to  give  them  priority 
over  the  appellees. 

Decree  affirmed. 

Vol.  L— 55 
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Michael  Weaver's  Estate. 

Where  a  creditor  held  the  promissory  note  of  bis  debtor  for  a  debt  oontraoted 
prior  to  4fh  Ju^,  1849,  which  he  deliyered  up,  and  it  was  canoelled,  he  receiring 
in  its  stead  a  single  bill  with  warrant  of  attorney  to  confess  judgment  for  the 
amount  due,  the  judgment  entered  upon  the  same  was  not  subject  to  the  ezemp-r 
tion  of  the  Act  of  9th  April,  1849. 

On  an  appeal  this  Court  will  only  review  the  points  made  and  a^udicated 
upon  in  the  Court  below. 

Appeal  from  tbe  decree  of  the  Common  Pleas  of  We9tmor$' 
land  county  J  distributing  the  proceeds  of  the  re^l  estate  of  Michael 
Weaver. 

On  the  18th  January,  1853,  David  MUIiron  obtained  a  ju< 
ment  against  Michael  Weaver,  upon  which  ^kfierifacioi  was  issui 
and  levied  on  the  real  estate  of  Weaver.  After  the  levy,  on  the 
11th  December,  1854,  Weaver  ^ave  the  sheriff  notice  that  he 
claimed  the  benefit  of  the  exemption  law.  The  appraisers  return- 
ed that  the  prq)ert7  could  not  be  divided.  It  was  afterwards  sold 
on  a  venditioni  for  9366,  the  money  paid  into  Courts  ahd  an  au- 
ditor appointed  to  make  distribution. 

The  judgments  were,  one  in  favour  of  Trout,  entered  on  the  7th 
of  June,  lo52,  balance  939.49.  This  judgment  was  obtained  on 
a  contract  dated  prior  to  4th  July,  1849,  and  there  is  no  dispute 
as  to  its  right  to  be  paid. 

The  second  was  a  judgment  in  favour  of  John  Weaver,  for 
$298.80,  with  interest  and  costs,  entered  80th  November,  1852^ 
on  a  note  with  warrant  of  attorney,  dated  the  day  previously. 
The  plaintiff  in  this  judgment  provea  before  the  aucUtor  that  this 
note  was  given  for  the  amount  of  another  note,  which  was  de- 
stroyed at  the  time,  which  was  dated  prior  to  4th  July,  1849. 

The  next  was  the  judgment  of  MUIiron,  with  debt  and  costSi^ 
amounting  to  $139.52,  and  which  contained  a  waiver  of  the  ex- 
emption laws. 

.The  last  judgment  was  in  favour  of  Eepple,  entered  5th  Sep-, 
tember,  1853,  for  $35.19,  with  interest  and  costs. 

This  judgment  was  obtained  before  a  justice  of  the  peace,  on  a 
note  dated  20th  May,  1848. 

The  other  creditors 'and  Michael  Weaver  denied  that  the  can-, 
celled  note  upon  which  John  Weaver's  judgment-note  was  founded, 
waa  dated  prior  to  4th  July,  1849. 

It  was  also  alleged  before  ^the  auditor  that  Michael  Weaver  had 
transferred  the  amount  claimed  by  him  under  the  exemption  lawSi^ 
to  a  third  pa,rty,  but  the  evidence  offered  by  him  disproved  that 
allegation. 

The  auditor  distributed  the  fund — first,  to  Trout's  judgmei^t; 
secondly,  to  David  Milliron;  third,  to  Kepple's  judgment,  and 
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tiie  balsnc^  to  the  judgment  of  John  Weaver.    To  this  report  ex- 
ceptions were  filed,  and  the  Coart  below,  npon  the  eridenee  return* 
ed  by  the  auditor,  distributed  the  fund,  first,  to  the  judgment  of 
Trout,  and  the  balance  to  that  of  John  Weaver. 
Michael  Weaver  and  David  Milliron  respectively  appealed. 

Laird^  for  Michael  Weaver. 

Cflarke  and  MarkUy  for  Milliron. 

Foster^  for  ^pellees. 

The  opinion  of  the  Court  was  delivered  by 

Lbwis,  C.  J. — ^Theee  are  appeals  by  Miehadi  Weaver  and  David 
Milliron,  respectively,  from  tl^  decree  of  the  Court  of  ComBK>n 
Pleas,  diistributing  the  money  raised  by  the  sale  of  Michael  Wea- 
ver's real  estate.  The  sale  took  ^lace  on  SOth  April,  1855,  and 
the  proceeds  in  Court  for  distribution  amouBt  to  ^366.  The  costs 
and  the  balances  due  on  the  two  oldest  judgments  are  sufficient  to 
consume  the  whole  fund.  If  the  two  juagments  aforesaid  are 
founded  on  debts  contracted  prior  to  the  4th  of  July,  1849, 
Michael  Weaver's  claim  under  the  exemj>tiofi  law  cannot  avail 
against  them.  It  is  admitted  that  the  jud^ent  of  Trout  for 
Laird  is  of  this  class ;  and,  it  is  shown  on  the  evidence  that  the 
Judgment  of  John  Weaver,  although  entered  upon  a  single  bill  of 
the  29th  of  November,  1852,  was  in  fact  founded  on  a  debt  con- 
tracted before  the  4th  of  July,  1849.  The  single  bill  was  taken, 
with  warrant  of  attorney  to  enter  judgment,  in  consideration  of  a 
promissory  note  given  before  the  4ih  of  July,  1849.  The  single 
bill  and  the  judgment  entered  upon  it  were  fomided  on  tne 
promis6<Mry  note  previously  held,  and  although  that  note  was  can* 
celled  when  the  new  bill  was  taken,  the  judgment  was  founded 
upon  a  debt  contracted  before  the  exemption  law  commenced  its 
operation.  Michael  Weaver  has  therefore  nothing  to  complain  of^ 
and  his  appeal  cannot  be  sustained. 

But  David  Milliron,  in  addition  to  the  matter  already  disposed 
of,  complains  that  the  Court  omitted  to  direet  that  the  costs  of 
the  sale,  which  took  place  on  his  judgment,  be  paid  out  of  the 
proceeds.  As  the  sale  was  for  the  benefit  of  the  party  entitled 
to  the  proceeds,  it  is  just  that  the  costs  of  it  should  be  paid  out 
of  the  fund.  But  as  this  matter  was  not  brought  t&  the  notice 
of  the  auditor,  and  does  not  aj^pear  to  have  been  excepted  to  in 
the  Court  below,  it  is  too  late  to  start  the  point  for  the  first  time 
in  the  appellate  Court  The  presumption  is  that  there  was  some 
arraneement  about  them,  or  that  the  plaintiff  in  the  exeeutioii 
waivea  his  claim  to  payment  out  of  the  fund  at  present  for  distri- 
bution. Our  business  is*  to  review  the  decision  of  the  Common 
Pleas,  but  as  the  parties  did  not  call  for  a  decision  on  that  point. 
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by  presenting  the  claim  to  the  auditor  and  obtaining  his  report  on 
it^  tnere  is  nothing  for  review  in  regard  to  it. 

The  decree  of  the  Common  Pleas  is  afibmed,  the  appel- 
lants to  pay  the  costs  accrued  in  this  Court. 


McGuire  &  Fetzer  versus  Faber  et  al. 

Where  the  vendon  of  land  transferred  the  amount  due  on  the  article  of 
agreement  to  a  firm,  in  trust,  to  receive  and  pay  over  the  instalments  to  certain 
creditors  of  the  vendors,  named  in  the  transfer,  neither  the  vendors  nor  thdr 
creditors  will  be  affected  by  any  fraudulent  oontriTanoe  between  one  of  the 
trustees  and  t^e  vendees,  in  which  they  did  not  participate. 

Where  one  of  the  trustees  under  such  transfer,  purcnased  at  sheriff's  sale 
the  personal  property  of  Uie  vendees,  and  operated  a  furnace  belonging  to 
them,  under  an  arrangement  that  the  profits  snould  be  applied  to  the  debts  of 
the  vendees,  a  purchaser  at  sheriff's  sale  of  the  vendeer  interest  under  the 
agreement  cannot  set  off  such  profits,  against  the  purchase-money  due  on  the 
agreement,  without  showing  an  actual  appropriation  of  them  to  that  claim. 

A  purchaser  at  sheriff's  sale  of  a  vendee's  interest  in  land  does  not  stand 
in  the  very  shoes  of  the  vendee ;  for  the  latter  may  set  off  against  the  vendor 
independent  debts,  but  the  purchaser  can  only  set  off  what  was  directly  or 
indirectly  given  and  received  as  payment. 

Letters,  written  by  one  who  was  the  clerk  of  a  party,  not  relating  to  the 
general  business  in  which  he  was  employed  as  clerk,  must  be  taken  to  contain 
merely  the  declarations  of  a  third  person,  until  they  are  proved  to  have  been 
written  by  the  directions  of  the  party. 

Erbob  to  the  Common  Pleas  of  Cflarian  county. 

The  action  was  ejectment,  and  was  instituted  to  recover  the 
balance  of  purchase-money  due  on  an  article  of  agreement. 

The  land  in  controversy  was  a  tract  of  82  acres,  situated  in 
Washington  township,  Clarion  county,  and  on  which  "  Hemlock 
Furnace"  was  erected.  McGuire  k  Fetzer  were  the  owners  of 
the  land,  and  operated  the  furnace ;  and  on  the  19th  of  August, 
1848,  entered  into  an  article  of  agreement  with  John  Homer  and 
James  Eaton  for  the  sale  of  the  real  and  personal  estate  belonging 
to  said  furnace,  for  the  consideration  of  $10,841.87,  payable  as 
follows :  $500  on  the  signing  of  the  agreement,  $5000  on  the  1st 
of  May,  1849,  and  $1500  annually  thereafter  until  the  whole 
should  be  paid.  The  agreement  also  provided  that  certain  cord- 
wood,  which  was  cut  but  not  taken  up  or  measured,  should  be 
included,  in  addition,  in  the  last  payment.  It  was  afterwards 
ascertained  to  amount  to  $179.20,  niaking  the  whole  purchase- 
money  $11,020.67. 

The  amount  payable  presently,  and  the  payment^dne  on  the  Ist 
of  May,  1849,  are  receipted  on  the  agreement. 

On  the  24th  of  Au^t,  1848,  McGuire  k  Fetzer  assigned  all 
their  interest  in  the  said  article  of  agreement  to  Breading,  Am'61d, 
k  Hogg,  in  trust  for  various  creditors  of  McGuire  &;  Fetzer. 
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The  following  is  the  assignment  endorsed  npon  the  agreement : — 
^^  For  value  received  we  do  hereby  assign^  transfer,  and  make 
over  to  Breadingy  Arnold  k  Ho^,  all  our  right,  title,  interest, 
and  claim,  of,  in,  and  to  the  withm  article  of  a^eement,  in  trust 
for  our  creditors,  viz.,  Breading,  Shipton  k  Hogg,  Breading, 
Arnold  k  Hogg,  B.  Dalzell  k  Co.,  Walker  k  T^nlwell,  John 
Walker,  B.  Tanner  k  Co.,  C.  H.  Kay  k  Co.,  George  Breed, 
McCord  4;  Co.,  and  William  Henderson,  to  receive  the  payments 
as  they  become  due,  and  divide  the  same  among  the  said  creditors, 
pro  rata.    Witness  our  hands  and  seals  the  24th  day  of  August, 

The  article  and  the  assignment  on  it  were  recorded  on  the  1st 
September,  1848,  in  the  recorder's  office  of  Clarion  county.  This 
suit  was  brought  for  the  use  of  the  creditors  named  in  the  assign- 
ment, against  Homer  k  Eaton  and  F.  k  W.  M.  Faber,  to  Decem* 
ber  Term,  1852. 

On  the  part  of  the  defendants  was  shown  a  judgment  a^inst 
Homer  k  Eaton  to  May  Term,  1851,  the  premises  levied  and 
condemned,  and,  on  the  10th  September,  1852,  sold  to  F.  &  W. 
M.  Faber,  for  the  sum  of  950,  and  a  sheriff's  deed  acknow- 
ledged to  them.  They  also  showed  a  receipt  of  James  E.  Bread- 
ing, dated  21st  November,  1850,  for  $1500 — the  instalment  due 
on  the  Ist  of  May,  1850 — ^and  a  distribution,  pro  rata^  among  the 
creditors.  They  further  showed,  under  exception,  a  judgment, 
entered  to  May  Term,  1851,  in  the  Common  Pleas  of  Venango 
county,  in  favour  of  Breading,  against  John  Homer,  foi:  $2104. 
Also  a  judgment  in  the  Common  rleas  of  Clarion  county,  for  the 
sum  of  $2975.25,  entered  in  June,  1851 ;  and  that  executions 
were  issued  on  these  judgments,  and  Homer's  personal  property 
in  both  counties  was  levi^,  and  that  at  and  before  the  sale  it  was 

Spreed  that  Breading  should  bid  in  the  property  and  hold  it  for 
omer's  use  till  the  judgments  were  satisfied.  The  instalment 
due  on  the  agreement  on  1st  May,  1851,  was  included  in  these 
judgments.  They  also  proved  that,  soon  after  the  assignment  of 
the  a^eement,  the  firm  of  Breadins,  Arnold  &  Ho^  was  dis- 
solved by  the  decease  of  Hogg  and  Arnold's  withdrawal,  and 
that  Breading  settled  the  affairs  of  the  firm.  They  also  proved, 
under  exception  bv  plaintiffs,  that  the  personal  property  of  Homer 
&;  Eaton  was  sold  on  the  24th  and  25th  June,  1851 ;  that  the 
witnesses  were  prevented  from  bidding  on  it,  by  beins  told  by 
Homer,  and  by  Douglas,  who  was  the  agent  of  Breading,  that 
the  property  was  to  be  bid  in  for  the  use  of  Horner,  and,  as  soon 
as  his  debts  were  paid,  was  to  be  his ;  that  Breading  became 
the  purchaser  of  the  said  personal  property  greatly  below  its 
value,  and  carried  on  the  furnace  till  January,  1853 ;  and  that 
he  realized  suflScient  out  of  the  proceeds  of  the  property  and  the 
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farnaoe  to  psj  the  debts  of  Horner^  inclading  the  porchase- 
money  doe  on  the  agreement. 

Fabers,  the  defendants,  contended  that  the  cironmstances  given 
in  evidenoe  were  a  fraud  upon  the  creditors  of  Homer  &  Eaton, 
committed  by  Breading  k  Horner ;  and  that  the  yarions  amonnts 
received  by  ^Breading,  through  the  sheriff's  sale  and  the  proceeds 
of  the  furnace  up  to  January,  1853,  were  sufEunent  to  pay  all  the 
creditors,  and  must  be  so  applied. 

The  piaintiflb  denied  the  existence  of  any  fraud,  and  contended 
that,  even  if  there  were,  the  other  creditors,  for  whose  use  the  agree- 
ment was  assigned,  were  not  cognisant  of  and  did  not  participate  in 
its  perpetration ;  that,  if  the  moneys  received  b^  Kreading  were 
received  for  Homer's  use^  there  had  been  no  application  or  appro- 
priation of  them  to  the  payment  of  this  claim,  and  th^  remained 
in  Breading's  hands,  subject  to  the  attachments  of  such  creditors 
as  had  or  would  pursue  them,  and  did  not  oust  the  plaintiffs  of 
their  right  to  enforce  the  payment  of  the  unpaid  purchase-money 
in  this  eiectment. 

The  Court  below  (Galbraith,  P.  J.)  concurred  in.  the  views 
entertained  by  the  defendants,  and,  under  the  instructions  of  the 
Court,  the  jury  found  a  verdict  for  them. 

The  plaintiffs  thereupon  took  this  writ  of  errcnr. 

A.  W.  Loomi$j  Purviancey  and  Campbell^  for  plaintift  in  error. 
-**A11  the  credit^  and  each  of  them,  had  distinct  and  independ- 
ent interests.  MeGuire  &  Fetxer,  after  the  assignment,  could  do 
nothing  to  impair  or  destroy  these  interests.  Neither  could  the 
trustees,  Breading,  Hogff  k  Arnold,  or  any  of  them,  discharflt 
those  interests  without  having  received  aduml  payment.  "So 
action,  or  even  fraud  of  one  (xt  more  of  the  creditors,  oould  afiioct 
or  impair  the  rights  of  the  others.  The  power  and  anthority  of 
the  trustees  were  limited  to  receiving  and  dividing  the  payments 
Mnong  the  designated  creditors:  2  Atk.  120;  2  Br^.  656;  1 
Johm.  Oh.  JR.  U;  2  P.  TFms.  453;  8  AA.  441;  1  Mania  589; 
Lew.  an  2V.  265;  WiUuim;  19  Vese^^i;  8  TF.i*  iS^.  405; 
9  W.fSer.56;  Starif  on  Agency  46^1 -,  9  Firfts466;  6  &r.  * 
JR.  170;  8  WatU  128;  10  Barr  519. 

J.  E.  Brady,  Chrhett,  and  SaMonj  for  defendjmts  in  error.— We 
think  the  charge  of  the  Court  will  sustain  itselfl  The  facts  were 
fairly  suhmittM  to  the  jury.  WomU  the  property  of  Hormer  k 
Eaton,  at  a  fair  sale,  have  sold  for  an  amount  suffident  to  satisfy 
all  the  executions  7  This  was  submitted  to  the  jury,  and  they  have 
so  found.  The  91500  due  on  the  agreement  was  indaded  in  these 
judgments  and  executions. 

Breading  had  undertaken  to  collect  the  amount,  and  having 
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ineladed  it  in  the  jadgmenta^  if  lost  through  his  fault,  he  was 
responsible  for  it.  The  levy  was  a  satisfaction :  8  HarrU  46-49. 
If  he  colluded  with  the  debtor,  whereby  the  property  sold  under 
its  value,  it  was  equally  a  satisfaction:  4  Marrii  55-58;  4 
WatU  362. 

The  opinion  of  the  Court  was  delivered  by 

LowRiB,  J. — A  balance  of  purchase-money  of  about  J4000 
being  due  br  Horner  &  Eaton  to  MoGuire  k  Fetzer,  on  a  sale  of 
the  Hemlock  Furnace,  they  assigned  it  to  Breading,  Arnold  k 
Hogg  to  collect,  and  apply  to  certain  specified  debts  due  to  them- 
selves and  others.  Afterwards,  on  the  10th  of  September,  1852, 
F.  k  W.  M.  Faber  acquired  the  equitable  title  of  Horner  &;  Eaton 
at  sheriff's  sale,  and  on  this  ejectment  being  brought  to  enforce 
the  payment  of  the  balance  of  the  purchase-money,  they  attempt 
to  show  payment  thereof  by  Homer. 

It  is  a  httle  strange  that  their  effort  to  show  this  starts  from 
the  assumption  that  there  was  a  fraudulent  conspiracy  between 
Breading  k  Homer  to  cheat  Horner's  creditors,  by  getting  all  his 
personal  property  transferred  to  Breading  by  means  of  juogments 
and  executions,  and  that,  in  this  way,  Breading  got  funds  enough 
in  his  hands  to  pay  this  whole  claim.  Suppose  it  so,  does  that 
pay  it  ? 

be  it  remembered  that  all  that  transaction,  being  a  fraud  upon 
creditors,  is  good  for  nothing  against  them,  and  therefore  they 
cannot  suffer  hy  it.  If  anybody  suffers  it  must  only  be  the  sup- 
*  posed  fraudulent  conspirators,  Breading  and  Horner.  Even  the 
creditors  of  Homer,  who  were  intended  to  be  favoured  by  it,  if 
there  were  any,  cannot  be  injured  by  it  unless  they  were  parties 
to  it.  McGtiire  k  Fetzer  had  no  hand  in  it,  and  cannot  be 
charged  with  such  a  fraud  concocted  by  one  of  their  assignees. 
They  want  this  money  collected  so  that  the  debts,  to  which  they 
have  appropriated  it,  may  be  paid.  If  the  transaction  was  fraudu- 
lent, then  Breading  stands  as  trustee  for  all  the  creditors  for  such 
Itmount  of  Horner  s  effects  as  he  thus  got  into  his  hands,  or  for 
^h  creditors  as  manr  pursue  it  by  due  course  of  law. 

Certainly  when  libers  bought  the  fumace,  they  acquired  no 
title  to  tlus  money  in  the  hands  of  Breading,  and,  whatever 
they  may  do  as  creditors,  they  have  no  sort  of  right,  as  pur- 
chasers, to  interfere  with  Breading's  disposal  of  it.  The  deci- 
cdoti  that  has  been  taade  of  the  case,  however,  takes  the  money 
0f  the  creditors  and  gives  it  to  an  entire  stranger,  and  thus  tlw 
law  is  made  to  turn  uie  fraud  on  them  to  his  profit,  and  leaves 
ihem  in  a  worse  condition  than  they  would  have  occupied  if  no 
ery  of  fraud  had  been  raised  on  their  behalf. 
<  Suppose,  however,  as  it  was  assumed  beloWy  that  McGnire  k 
Fetzer  and  their  creditors  are  chargeable  with  the  fraud  of  their 
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assignee,  Breading,  in  combining  with  Horner  to  cheat  his  cre- 
ditors ;  if,  in  such  a  case,  we  treat  the  money  as  being  in  Bread- 
ing's  hands  for  the  use  of  McGoire  k  Fetzer,  as  was  .done  here, 
then  we  give  the  fraadulent  parties  the  benefit  of  their  fraud,  and 
cast  the  crumbs  to  the  honest  creditors,  for  the  law  does  not  re- 
quire even  defrauders  to  do  more  than  d[isgorffe,  and  it  will  do  no 
more  with  Breading.  These  views  show  plaimy  enough  that  there 
was  error  in  every  step  of  this  trial. 

We  may  now  say  that  we  discover  no  evidence  in  the  cause  that 
can  at  all  justify  the  charge  of  fraud ;  and,  as  the  plaintiff  did  not 
make  it,  and  the  defendants  have  no  longer  any  interest  in  insist- 
ing on  it,  we  may  pass  by  all  else  that  has  been  said  on  that 
subject,  and  notice  the  other  questions,  which  must,  so  far  as 
relevant,  relate  to  the  fact  of  payment  of  the  balance  of  the  pur- 
chase-money. 

Fabers  do  not  stand  in  the  very  shoes  of  Homer,  for  he  might 
set  off  independent  debts,  so  as  to  have  the  effect  of  payment, 
whereas  they  can  show  no  more  than  what  was  directly  or  indi- 
rectly given  and  received  with  the  intention  of  payment ;  for,  in 
buying  the  land,  they  acquired  no  title  to  any  debts  due  to  Horner, 
or  Homer  k  Eaton.  On  this  principle  it  appears  plain  to  us  that, 
so  far  as  any  money  was  made  upon  the  executions  of  Breading 
against  Homer,  it  must  be  applied  pro  rata  to  the  several  inte- 
rests represented  by  those  judgments,  unless  there  was  an  agree- 
ment to  the  contrary.  K  these  judgments  included  an  instalment 
of  the  purchase-money,  then  this  principle  applies  to  it.  Bread- 
ing having  a  ri^ht  to  collect  the  money,  could  do  it  in  this  way 
provided  McGuure  &  Fetzer  should  not  suffer  by  the  arran^ment. 

If  beyond  this  there  was  an  arrangement  between  Breadmg  and 
Homer,  by  which  Homer  was  to  have  the  profits  of  running  the 
furnace,  then  those  profits  cannot  be  applied  to  the  purchase- 
money,  unless  there  was  an  agreement  for  that  purpose,  and  they 
were  actually  so  applied  by  Breading  or  Homer.  The  law  will 
not  apply  it  to  relieve  the  purchaser  at  the  sheriff's  sale,  and  to 
the  prejudice  of  creditors.  It  would  be  a  monstrous  result  if  it 
should  be  applied  so  as  to  give  this  furnace  property  for  $50, 
while  most  of  the  creditors  remain  unpaid.  A  mere  agreement 
so  to  apply  it  would  give  Homer  a  right  of  action  to  enforce  it, 
or  his  rights  under  it  might  be  attached  by  creditors ;  but  it  is 
merely  executory  until  actual  application. 

This  is  a  suit  of  McGhure  &  Fetzer  against  Homer  and  Eaton, 
and  we  cannot  enforce  it  so  as  to  settle  the  account  of  the  spe- 
culation entered  into  by  Breading  and  Homer.  Breading,  as 
assignee  of  McGuire  k  Fetzer,  has  no  power  to  draw  them  and 
their  creditors  into  his  plans  for  setting  up  Homer  in  business, 
and  he  did  not  intend  to.  And  the  purchaser  of  Homer  and 
Eaton's  land  is  not  entitled,  when  sued  for  the  purchase-money, 
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to  claim  an  account  of  what  Breading  owes  Horner,  and  to  turn 
that  over  as  payment. 

These  views  seem  to  us  to  meet  all  the  points  insisted  on  in  the 
argument,  except  the  one  relative  to  the  letters  written  bj  Doug- 
las in  the  name  of  Breading,  and  that  seems  to  be  unimportant 
now.  We  may  say,  however,  that  they  must  be  considered  as 
containing  merely  the  declarations  of  a  third  person,  until  it  is 
proved  tMt  they  were  written  under  the  direction  of  Breading. 
Judgment  reversed  and  a  new  trial  awarded. 


Hendrickson  ver82cs  Evans. 

Iq  an  action  upon  a  bond,  the  obligor  cannot  prove  by  parol  and  set  up  as 
a  defence,  that  tne  bond  was  si^ed  bj  him  under  an  arrangement  with  the 
obligee,  for  the  purpose  of  inducing  the  wife  of  the  latter  to  execute  a  convey- 
ance to  a  third  person,  and  with  the  understanding  that  it  should  be  delivered 
up  and  cancelled,  when  she  should  have  executed  the  deed. 

Where  the  fraudulent  transaction  does  not  appear  on  the  face  of  the  bond» 
but  is  interposed  by  way  of  defence  by  the  oblieor,  he  becomes  the  actor,  and 
the  maxim  in  pari  delicto  melior  est  conditio  d^endentis,  applies  against  him 
and  not  in  his  fsiTOur. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  covenant  brought  by  Oliver  Evans  against 
James  Hendrickson,  on  the  following  article  of  agreement : — 

^'  Article  of  a^eement,  made  this  sixteenth  day  of  July,  a.  d. 
one  thousand  eight  hundred  and  fifty-one,  between  Michael  Dravo, 
John  F.  Dravo,  James  B.  Hendrickson,  and  James  Neal,  of  the 
one  part,  and  Oliver  Evans,  of  the  other  part,  witnesseth,  that 
whereas  the  said  Evans  hath  this  day  bargained  and  sold  to 
Richard  B.  Gilpin,  at  the  instance  and  request  of  the  said  parties 
of  the  first  part,  a  certain  lot  of  ground  situate  on  the  Mononga- 
hela  river,  in  the  borough  of  McKeesport,  in  the  county  of  AUe- 
gheny,  and  state  of  Pennsylvania,  as  a  site  for  a  rolling-mill,  to 
be  erected  thereon  by  the  said  Gilpin,  at  and  for  the  sum  of  five 
hundred  dollars,  although  he,  the  said  Evans,  valued  the  said  lot 
at  the  sum  of  two  thousand  five  hundred  dollars,  he,  the  said 
Evans,  remitting  and  abating  from  the  sud  value  of  said  lot,  the 
sum  of  two  thousand  dollars,  and  they,  the  said  parties  of  the  first 
part,  agreeing  and  promising  on  the  execution  and  delivery  to  the 
said  Gilpin  of  the  deed  for  said  lot,  to  deliver  to  said  Evans  their 
agreement  under  their  hands  and  seals,  to  pay  to  him  the  said 
sum  of  two  thousand  dollars,  so  remitted  and  abated  from  the 
price  of  said  lot,  as  aforesaid. 

^^  Now  these  articles  of  agreement  witness,  that,  in  the  fulfil- 
ment and  in  pursuance  of  the  arrangement  aforesaid,  as  well  as 
for  and  in  consideration  of  the  said  0.  Evans  having  made  th« 
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said  sale  of  said  lot  at  the  request  and  instance  of  the  said  parties 
of  the  first  part,  they,  the  said  parties  of  the  first  part,  do  hereby 
covenant,  grant  and  agree,  jointly  and  severally,  to  and  with  the 
said  0.  Evans,  that  they,  the  said  parties  of  the  first  part,  will  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  Oliver  Evans,  the 
sum  of  two  thousand  dollars  in  manner  following:  one  thousand 
within  twelve  months  from  the  date  hereof,  and  the  residue  within 
two  years  from  the  date  hereof. 

^^  In  witness  whereof  the  said  parties  of  the  first  and  second 
parts  have  hereunto  set  their  hands  and  seals  the  day  and  year 
above  written." 

The  defendant  pleaded  non  eit  factum^  non  infreait  convex- 
tioneniy  and  want  of  consideration,  with  leave  to  add,  alter,  or 
amend. 

On  the  trial  in  the  Court  below,  the  plaintifiF  gave  in  evidence 
the  foregoing  agreement,  and  the  deed  to  B.  B.  Gilpin,  by  which 
himself  and  wife  conveyed  the  premises  mentioned  in  the  agree- 
ment to  Gilpin^  in  consideration  of  five  hundred  dollars. 

The  defendant,  to  maintain  the  issue  on  his  part,  offered  the 
article  of  agreement  between  Evans  and  Gilpin  for  the  sale  of 
the  lot,  dated  the  l^th  Julv,  1851,  to  show  that  before  the  date 
of  the  agreement  in  suit,  the  plaintiff  had  agreed  to  sell  and  con* 
vey  the  premises  to  Gilpin  for  $500,  atd  witn  proof  that  the  pre- 
sent agreement  was  concluded  at  the  time  the  deed,  dated  17th 
July,  1851,  to  Gilpin,  was  delivered^  This  was  offered,  also  to  be 
followed  with  proof,  that  the  plaintiff  procured  this  defendant,  and 
those  who  signed  the  agreement  upon  which  this  suit  is  brought, 
to  sign  the  same  merely  for  the  purpose  of  inducing  Mrs.  Evans, 
the  plaintiff's  wife,  to  execute  the  deed  to  Gilpin  and  others. 
And  that,  at  the  time  the  said  agreement  was  entered  into,  the 
plaintiff  ezpi'esaly  agreed  that  he  would  not  hold  the  defendant 
responsible  on  the  same,  but  that  he  irould  deliver  it  up  or  destroy 
it  as  soon  as  the  deed  should  be  signed.  And,  in  connexion  with 
the  foregoing,  also,  are  articles  of  agreement  between  the  plaintiff 
and  B.  B.  Gilpin  and  others,  dated  16th  July,  1851.  (This  latter 
agreement  recited  the  sale  to  Gilpin  of  the  lot  in  McJoIeesport  at 
the  sum  of  $500,  and  also  that  the  inducement  to  sell  at  that 
price,  although  the  lot  was  valued  at  $2500,  was  the  engagement 
of  Gilpin  and  others  to  erect  a  rolling-mill  on  the  property.  And 
Gilpin  and  his  sureties  therein  covenant  and  agree  to  erect  and 
put  the  rolling-mill  in  operation  within  two  years  from  the  date 
6f  the  agreement.) 

It  was  admitted  on  the  trial  that  'the  rolling-mill  had  been 
erected  and  put  into  operation. 

The  counsel  for  the  plaintiff  objected  to  the  evidence,  because 
irrelevant ;  because  it  is  in  contradiction  of  the  instrument  sued 
upon ;  and  because  it  is  inadmissible  on  the  ground  that  the  defence 
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8et  up  inrolves  a  premeditated  fraud,  to  -which  the  defendant  was 
a  party,  upon  a  third  person,  to  wit,  the  wife  of  the  plaintiff. 

The  Court  (Williams,  J.,)  sustained  the  objection,  and  at  the 
instance  of  defendant's  counsel  sealed  a  bill  of  exceptions. 

The  jury  found  for  the  plamtiff. 

The  error  assigned  was  the  rejection  of  the  testimony  offered 
by  defendant. 

(7.  Shaler  ^  Co.^  for  plaintiffs  in  error. — What  is  the  legal 
maxim  applicable  to  the  case  7  In  pari  delicto  melior  ett  conditio 
poBsidentiSj  auU  defendentiSj  is  a  maxim  of  public  policy,  equally 
respected  in  Courts  of  law  and  of  equity. 

AH  the  cases,  except  those  in  our  own  books,  cited  to  support 
the  alleged  rule  in  equity,  which  precludes  an  obligor  who  coa- 
nived  with  the  obligee  to  defraud  a  third  party,  from  setting  it  up 
as  a  defence,  estabush  the  contrary  principle.  Thus  Spurret  t^. 
Spiller,  1  Atk,  Bep.  166,  decides  that  a  bond  given  to  mduce  a 
creditor  to  sign  a  composition  deed,  may  be  defended  against  even 
in  equity.  In  Holman  v.  Johnson,  Ooun>.  848,  Lord  Mansfiblb 
lavs  down  the  true  rule :  No  Court  will  lend  its  aid  to  a  man 
wno  founds  his  cause  of  action  upon  an  immoral  or  illegal  act.  Hx 
dolo  mah  non  oritur  actio :  11  Wheat.  804 ;  6D.^II.B.  408 ; 
2  Id.  766.  In  Miller  v.  Henderson,  10  Ser.  ^  B.  290,  parol  evi- 
dence  was  received  from  defendant  that  it  was  agreed  that  his 
signing  was  mere  matter  of  form,  and  he  should  never  be  called  on 
for  payment.  "  A  bond,  the  consideration  of  which  grows  out  of 
an  illegal  transaction ;  where  the  illegal  consideration  is  the  sole 
basis  of  the  bond,  there  can  be  no  recovery  :*'  Swann  v.  Scott,  11 
Ser.  ^  B.  164. 

These  cases  appear  to  us  to  sustain  the  principle  for  which  we 
contend.  If  the  bond  was  given  for  a  fraudulent  object,  and  that 
was  to  enure  to  the  benefit  of  the  obligee,  and  having  used  it  for 
the  purpose  contemplated,  he  cannot  maintain  an  action  upon  it 
any  more  than  the  aefendant  could  recover  the  money  back  if  he 
had  paid  it,  upon  the  ground  of  fraud  in  the  original  instrument. 
The  maxim  potior  est  conditio  defendentis  must  apply,  or  it  can 
never  be  applicable  to  any  case. 

The  cases  cited  on  the  other  side  were  reviewed,  and  also  the 
(pinion  of  his  Honour,  WooDWARn,  J.,  in  the  case  of  Evans  v. 
Dravo,  12  Harris  62. 

T.  WiUiamSy  for  defendant  in  error. — The  counsel  for  the  de- 
fendant in  error  will  content  himself  with  a  reference  to  the  very 
able  argument  of  Mr.  Justice  Woodward,  in  delivering  the  opinion 
of  this  Court  at  last  term,  in  the  case  of  Evans  v.  Dravo,  12 
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Harris  62,  which  was  an  action  on  the  same  bond,  and  involyed 
the  same  state  of  facts. 

The  opinion  of  the  Court  was  delivered  by  ' 

Woodward,  J. — The  questions  raised  upon  this  record  are  iden- 
tical with  those  ruled  last  year  in  Evans  v,  Dravo,  12  Marris  62, 
which  was  an  action  on  the  same  bond. 

Invited  by  an  able  argument  to  a  review  of  the  grounds  of 
decision  assumed  there,  we  have  given  them  an  attentive  con- 
sideration, and  see  nothing  in  them  to  alter  or  qualify,  and  do 
accordingly  reaffirm  them.  There  is  one  suggestion  of  counsel 
which  demands  a  more  particular  notice.  It  is  said  we  violated 
the  maxim  in  pari  delicto  melior  est  conditio  possidentis  aut  d^en-^ 
dentis,  A  decision  which  subverts  any  maxim  of  law  or  equity 
may  well  be  questioned ;  for  when  a  principle  has  been  so  long 
practised  and  so  universally  acknowledged  as  to  become  a  maxim^ 
It  is  not  only  entitled  to  respect  as  evidence  of  the  law,  but  is 
obligatory  as  part  of  the  law  itself.  A  little  reflection,  however, 
will  show  that  our  former  decision  of  this  case  is  not  obnoxious  to 
the  heavy  charge  of  violating  the  maxim  in  question. 

The  plaintiff  was  then  and  is  now  in  possession  of  a  legal  and 
valid  cause  of  action.  On  the  face  of  the  bond  there  is  nothing 
to  show  that  he  has  not  a  right  to  enforce  it.  But  the  defendant 
alleges  an  equity  which  ought  to  restrain  him,  and,  to  make  it  out, 
is  obliged  to  show  the  fraudulent  transaction.  In  respect  to  that 
matter,  the  real  substance  of  the  dispute,  he  is  the  actor.  He 
alleges  and  proves  the  fraud.  This  the  maxim  forbids  him  to  do. 
It  applies  to  him  in  the  circumstances  of  the  case,  and  not  to  the 
plaintiff  on  the  record.  Had  the  defendant  gone  into  a  Court  of 
equity  to  restrain  the  plaintiff  from  enforcing  the  articles  of  agree- 
ment, he  would  have  relied  on  the  same  matters  he  sets  up  in 
defence  here,  and  everybody  must  see  that  the  maxim  would 
instantly  have  applied  to  him.  It  applies  to  him  as  a  defendant 
in  this  action  at  law  in  the  same  manner  it  would  have  applied 
to  him  as  a  pluntiff  in  equity.  As  to  the  equity  relied  on  by  him 
he  is  plaintiff  in  fact,  whatever  the  forum  or  the  position  of  the 
parties  on  the  record. 

So  far  then  from  dishonouring  this  maxim,  we  gave  it  effect 
against  the  very  party  who  was  subject  to  its  operation. 

We  think  the  Cfourt  were  right  in  rejecting  the  evidence  offered, 
and  the  judgment  is  affirmed. 
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O^Hara  &  Darlington  versus  The  Pennsylvania 

Railroad  Company. 

O'Hara  vefi^sus  The  Same. 

Under  the  Acts  of  Assembly  regulating  the  manner  in  which  the  damages 
done  to  the  owners  of  land,  taken  or  appropriated  by  the  Pennsylvania  Railroad 
Oomjpany  for  depots,  water  stations,  and  other  uses,  shall  be  assessed — before 
tiie  Court  can  grant  a  view  on  the  petition  of  the  company,  it  must  appear: 

That  the  company  haye  located,  marked,  and  suryeyed  Uie  land  they  deem 
necessary,  or  propose  to  take. 

That  they  haye  made  an  effort  to  agree  with  the  owner  for  the  compensation. 

The  statement  of  these  matters  in  the  petition  is  not  sufficient;  they  must 
at  least  be  yerified  by  affidavit. 

A  report  of  viewers  which  does  not  set  forth  the  character  of  the  ground 
taken,  its  figure,  and  the  advantages  or  disadvantages  to  the  owners,  and 
whether  the  land  taken,  or  any  and  what  part  of  it,  is  necessary  for  the  use 
of  the  company,  is  not  in  accordance  with  the  law  and  will  be  set  aside. 

Where  the  landowners  have  no  notice  of  the  application  for  the  appointment 
of  viewers,  the  objection  to  the  preliminary  proceedings,  and  to  the  petition, 
are  in  time,  if  maae  after  the  report  of  viewers  is  returned. 

Certiorari  to  the  Common  Pleas  of  Allegheny  county. 

This  was  a  proceeding  at  the  instance  of  the  Pennsylvania 
Railroad  Company,  under  the  Acts  of  Assembly  incorporating 
and  regolating  the  same,  to  ascertain  the  damages  sustained  by 
the  plaintiff  in  error  (O'Hara)  by  reason  of  the  appropriation  by 
the  said  company  of  certain  lands  lying  in  the  9th  ward  of  the 
city  of  Pittsburgh,  for  the  uses  of  the  said  company.  The  peti- 
tion was  presented  on  the  19th  of  October,  1850,  praying  for  the 
appointment  of  five  disinterested  persons,  under  the  provisions 
of  the  4th  section  of  a  supplement  to  the  Act  incorporating  the 
company,  approved  27th  March,  1848,  to  estimate  and  determine 
whether  any,  and,  if  any,  what  damages  may  be  sustained  by 
James  O'llara  by  said  company  taking,  entering  upon,  and  occu- 
pying for  the  purposes  of  said  railroad,  certain  land  of  which  the 
said  James  O'Hara  is  the  owner,  situate  in  the  9th  ward  of  the 
city  of  Pittsburgh,  and  particularly  described  in  said  petition. 
The  viewers  were  appointed. 

On  the  14th  November,  1850,  the  viewers  made  the  following 
report : — 

"  The  undersigned  appointed,  by  the  said  Court,  viewers,  agreea- 
bly to  the  prefixed  precept,  respectfully  report : — That,  Giving 
been  duly  sworn  or  affirmed,  agreeably  to  the  Act  of  Assembly 
in  such  cases  provided,  they  proceeded  on  the  12th  day  of  Novem- 
ber, A.  D*  1850,  to  view,  and  aid  view  the  premises  indicated  in  the 
said  precept  as  the  property  of  James  O'Hara ;  that  they  find  the 
quantity  of  land  required  by  the  Pennsylvania  Bailroad  Com- 
pany, for  the  use  of  the  said  road,  to  be  in  quantity  one  acre  and 
eighty-eight  perches;  that  they  duly  estimated  the  value  and 
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qoantitj  of  the  said  land,  and  having  a  due  regard  to,  and 
making  juBt  allowanoes  for,  the  advantages  which  have  resulted, 
and  may  result  to  the  said  James  0*Hara>  the  owner,  in  conse- 
quence of  the  opening  and  making  of  the  said  railroad,  they 
compared  the  advantages  and  disadvantages  of  the  same  to  the 
said  owner,  and  do  estimate  and  determine  that  the  said  James 
0*Hara  has  sustained,  and  will  sustain  damages  to  the  amount  of 
five  thousand  dollars,  which  they  accordin^y  do  report  to  the 
said  Court,  and  thai  the  same  is  payable  to  the  aakl  Jasiei 
O'Hara,  this  14th  day  of  November,  1860." 

The  case,  O'Hara  k  Darlington  against  the  Pennsylvania  Rail- 
road Company,  arose  in  the  same  manner,  and  involved  substan- 
tially the  same  state  of  facts. 

The  counsel  filed  the  following  exceptions  to  the  confirmation 
of  the  reports : — 

1.  That  notice  was  not  given  to  the  defendant  of  the  filing  of 
the  petition,  and  application  to  Court  by  said  Raihre&d  Company 
for  the  appointment  of  viewers,  or  notice  of  the  time  and  place 
of  appointment. 

2.  That  the  viewers  were  selected  in  a  maniiter  contraj^  to  law. 

3.  No  effort  was  made  by  said  company  at  any  time,  to  agree 
with  said  defendants  for  compensation  for  the  property  entered 
ijipon  and  taken  by  them. 

4.  That  the  ground  taken  by  said  company  has  not  be^i 
staked  off  and  marked  in  any  way  so  as  to  designate  its  boundariea 
and  lines  of  separation  from  the  streets  and  adjoining  nroperty. 

5.  To  the  gross  and  manifest  injustice  done  to  the  defendanta 
by  the  inadequate  compensation  allowed,,  and  in  valuing  and  esti- 
mating by  the  acre  the  property  taken,  the  same  having  been  for 
more  than  ten  years  past  laid  off  in  square  bloeka  and  lots,  in  the 
9th  ward  of  the  city  of  Pittsburgh,  and  in  such  manner  of  record 
in  the  ofiSce  of  the  Clerk  of  the  Court  of  Quarter  Sessions  of 
Allegheny  county. 

6.  In  not  making  a  full  or  any  report  of  ^e  evidence  and  ita 
nature,  and  of  all  matters  and  things  submitted  to  the'm. 

7.  To  the  unnecessarv  quantity  of  ground  taken,  by  said  com- 
pany for  the  purposes  of  a  depot. 

8.  That  notice  was  not  given  to  the  defendants  of  the  appro- 
priation of  their  pro]^^  tor  ther  purposea  of  the  said  company 
prior  to  their  appbcation  to  Court  for  the  appointment  of 
viewers. 

9.  That  it  does,  not  appear  on  the  fa^e  of  the  proceedingac^ 
otherwise  that  the  said  company  have  by  any  action  of  the  same,, 
by  resolutioa  du^  adopled  or  otherwise,  taJceu  the  property  of 
the  defendanta  for  the  purpose  mentioned  in  their  petition,  upoi^. 
which  the  proceedings  are  founded. 

10.  That  the  whole  of  the  proceedings  on  the  part  of  the  said 
company  are  unwarranted  by  law. 


Digitized  by  CjOOQIC 


1865.]  OF  PBNNSYLVAIIIA.  447 

[(VHara  v.  PennByhraiiia  RaUroad  ComiMUiy.] 

11.  That  the  petition  of  the  company  for  the  appointment  of 
yiewera  is  not  yenfied  by  aflSdavit,  nor  is  the  fact  or  the  inability 
of  the  parties  to  agree,  wMch  is  essential  to  the  jurisdiction  of 
the  Court,  shown  by  proper  averment  and  proof  thereof. 

12.  The  viewers  erred  in  t}ieir  computation  of  the  area  appro* 
priated  by  the  company,  in  stating  it  at  least  one^half  acre  less 
than  the  amount  embraced  within  the  description,  and  allowing 
damages  on  the  basis  of  this  false  measurement* 

18.  That  in  their  description  of  the  amount  a^ropriated,  the 
company  have  omitted  and  excluded  the  ground  belonging  to  the 
exceptants,  taken  and  occupied  by  them  on  Ferguson  and  Lum- 
ber streets,  the  same  or  a  part  at  least  thereof  being  set  forth  by 
them  in  another  proceeding  against  James  O'Hara  as  the  several 
property  of  the  said  James ;  the  streets  before  mentioned  having 
never  been  actually  opened,  but  being  enclosed  with  all  the 
ground  of  the  exceptants  under  a  fence  at  the  time  of  the  view. 

On  the  28th  July,  1855,  these  exceptions  were  overruled  and 
judgment  entered  on  the  reports. 

0*Hara  k  Darlington  and  O'Hara  respectively  sued  out  these 
writs,  and  assigned  for  error  the  overruling  of  the  exceptions, 
and  entering  judgments  on  the  reports  of  the  viewers. 

Stantafiy  for  O'Hara. 

T.  Wtlliam8y  for  Darlington. 

Stoke$j  for  the  Railroad  Company. 

The  opinion  of  the  Court  was  delivered  by 

LowRiB,  J. — In  the  case  of  Zack  against  tnis  company,  we  have 
decided  that  such  a  report  as  this  is  not  at  all  a  satisfaction  of  the 
law,  since  it  does  not  set  forth  all  the  matters  submitted  to  them« 
It  ^ives  no  idea  of  the  character  of  the  ground,  and  scarcely  any 
of  its  figure ;  for,  while  the  distances  are  given  in  the  petition 
and  order,  and  there  discordantly,  there  are  no!  courses  given, 
except  eastwardly,  southwardly,  &c. ;  and,  if  the  figure  has  its 
opposite  sides  parallel,  as  the  reference  to  streets  would  indicate, 
then  the  distances  are  impossible.  It  states^  not  one  of  the  advan- 
tages or  disadvantages  which  the  owners  may  derive  or  sufibr  fron^ 
the  use  that  is  to  be  made  of  the  ground,  and  we  do  »ot  know  thai 
they  have  considered  them. 

It  is  not  at  all  our  province  to  judge,  at  least  ^  tiM  Ivst  instance^ 
of  the  quantity  of  ground  necessary  for  the  purposes  of  the  rail- 
road at  this  place ;  and,  si^ce  the  law  does  not  say  that  the  oouk 
pany  shall  be  the  judge  of  this  matter,  and  it  is  not  probable  thali 
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such  a  matter  would  be  left  to  them  alone,  we  must  presume  that 
this  is  one  of  the  matters  that  ought  to  be  reported  upon  by  the 
viewers  in  a  proper  case.  The  company  must,  of  course,  locate 
and  lay  out  the  ground  which  they  think  necessary  for  their  con- 
venient use,  as  depots,  &c.,  and  must  present  their  petition  accord- 
ingly; but  the  viewers  must  decide  whether  so  much  is  thus 
necessary.  As  the  claim  of  the  company  is  not  conclusive  of  their 
right  to  the  land  for  any  more  than  the  road-bed,  but  only  a  pre- 
sentation of  it  for  the  approval  of  the  Court  in  the  proper  form, 
we  do  not  see  that  it  is  important  to  the  owner  that  the  resolution 
of  the  company  to  take  it  should  appear  to  have  been  made  and 
recorded.  Their  resolution  to  take  it  is  sufficiently  proved  by 
their  petition,  if  it  be  there  sufficiently  described. 

It  seems  to  us  that  there  are  several  matters  of  fact  which  are 
preliminary  to  the  appointment  of  the  viewers,  and  which  ought 
to  be  shown  to  the  Court  to  have  been  performed,  in  order  to  jus- 
tify the  appointment.  Thus  it  must  appear,  when  the  company 
are  the  petitioners,  that  they  have  surveyed,  located,  marked,  and 
determined  the  ground  which  they  deem  necessary  for  their  pur- 
poses, and  which  they  propose  to  take,  and  that  they  have  made 
an  effort  to  agree  with  the  owners  for  the  compensation.  These 
facts,  and  especially  the  last,  cannot  be  taken  for  granted  on  the 
mere  allegation  of  the  petition ;  and  therefore  the  very  least  that 
can  be  expected  is,  that  they  shall  be  supported  by  an  affidavit, 
else  they  become  a  mere  matter  of  form,  for  the  viewers  do  not 
find  them  as  facts. 

In  this  case  the  landowners  had  no  day  in  Court  until  the 
report  was  filed.  Then  they  denied  that  there  had  been  any 
eflk)rt  made  to  agree,  and  they  deny  it  here.  The  record  does  not 
show  how  the  fact  is,  and  it  is  very  apparent  that  the  Court  did 
not  pass  upon  it.     If  it  had  appeared  that  the  landowners  were 

E resent  at  the  appointment  of  the  viewers,  this  fact  would  have 
een  taken  as  admitted,  unless  the  objection  had  then  been  made. 
But  when  the  appointment  is  made  ex  parte^  the  objection  is,  of 
course,  in  time,  if  made  after  the  report,  and  then  it  must  be  de- 
cided before  judgment  can  be  entered  on  the  report.  This  is  say- 
ing nothing  more  than  that  such  summary  proceedings  must  appear 
on  their  face  to  be  all  regular. 

This  case  is  a  verjr  peculiar  one,  and  of  course  requires  a  very 
special  report,  in  which,  at  the  least,  all  the  matters  of  quantity, 
quality,  value,  and  boundaries  of  the  land,  and  the  title  to  the 
streets  spoken  of,  ought  to  appear.  Without  this  there  can  be  no 
intelligent  review  of  the  proceedings. 

The  delays  in  this  case  cannot  enter  into  our  judgment,  for  both 
parties  had  the  same  rights  in  bringing  it  to  an  issue.  The  pro- 
cess began  in  error,  and  it  must  start  anew. 
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O'HABA  1^  PBKNSYLYANIA  BAILROAB  COMPAKT. 

PfiR  Curiam. — All  the  points  in  this  case  hare  been  considered 
in  the  oases  of  Darlington  and  Zack  against  this  same  company^ 
and  the  principles  there  expressed  require  a  reversal  of  these  pro- 
ceedings. 

Jnd^ent  reversed  at  the  costs  of  the  plaintiff  below,  the 
railroad  company. 


Weaver  versus  Lynch, 

It  if  a  well  seliled  nile  of  law  that  if  an  obligor  indooe  a  person  to  take  an 
assignment  of  his  bond,  by  admitting  the  jostioe  of  the  debt  or  declaring  that 
he  has  no  defence,  he  oannot  afterwaras  deny  it  to  the  prejudice  of  the  assignee. 

In  order  to  create  an  equitable  estoppel  npon  the  ooligor,  it  is  necessary  for 
the  assignee  to  prove,  not  only  that  he  took  the  assignment,  bat  that  he  piUd 
a  yaloable  consideration  for  it. 

The  holder^  must  also  prove  that  the  admission  of  the  obligor  was  made 
before  the  assignee  expended  his  money  in  purchasing  the  bond. 

If  the  assignee  allege  that  he  held  the  assignment  of  the  notes  condiHondHy, 
with  the  right  to  return  them  in  case  the  obligor  should  alle^  any  defence, 
he  must  prove  it ;  his  assertion  of  it  to  the  obligor  in  making  mquiry  of  him 
is  not  proof  of  the  fact. 

Error  to  the  Common  Pleas  of  Fcn/ette  county. 

This  snit  was  brought  on  three  several  single  bills,  signed  and 
sealed  by  John  Weaver,  payable  to  Henry  J.  Ritenonr  or  order, 
amounting  in  all  to  f  557,  and  assigned  by  Ritenour  to  John  W. 
Lynch.  These  notes  were  given  by  Weaver  to  Ritenour  in  part 
payment  of  a  tract  of  land  purchased  from  Ritenour  on  the  oOth 
of  April,  1849.  At  the  time  of  the  purchase  there  was  a  judg- 
ment against  Ritenour,  which  was  a  lien  on  the  land ;  upon  which 
a  scire  facias  was  afterwards  issued  and  Weaver  summoned  as 
terre  tenant,  andjudgment  entered  thereon  on  the  12th  of  June, 
1852,  for  5614.7T,  which  remained  unsatisfied. 

The  plaintiff  then  called  Daniel  Sharpneck,  and  proved  by  him 
as  follows : — 

^^Mr.  Lynch  ffot  me  to  attend  to  an  arrangement  which  he  said 
he  had  made  wim  Mr.  Weaver,  at  the  October  election  in  lS52. 
I  called  upon  Mr.  Weaver,  to  arrange  the  matter — ^to  give  bail 
for  the  money — ^that  he  could  not  pay  the  mon^ — ^but  would  rive 
bail  in  two  weeks.  I*  was  to  give  to  the  midc[fe  of  March,  if  he 
Would  satisfy  me  that  the  money  would  come  without  suit — ^men 
that  would  be  prompt — said  he  was  not  prepared  for  it  on  that 
day — ^but  woula  give  in  a  couple  of  weeks.  He  said  that  Lynch 
had  proposed  the  same  thine  to  him — said  they  were  all  right 
but  9105  or  $106  which  he  had  paid  as  a  cremt  on  the  notes. 
Never  saw  him  till  November  8,  after  the  presidential  election.    He 
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then  refused  to  go  into  the  arrangement,  that  there  was  a  judff- 
ment  in  favour  of  Brownfield.  I  asked  why  he  did  not  tell  Lyndi 
that — said  he  had  forgot  it 

^^  This  last  fall  I  went  to  see  Mr,  Weayer,  at  the  request  of 
Lynch,  and  if  it  was  time  he  wanted  to  give  it  to  him.  Weaver 
said  he  could  ^not  tell  anything  about  it  till  he  would  see  his 
attorneys. 

^'I  asked  him  then,  why  he  told  Lynch  that  they  were  all 
right.  He  said  he  had,  and  whether  Lynch  had  not  told  him  if 
they  were  not  risht  he,  Lynch,  would  return  them  to  Ritenour. 
Weaver  said  he  had.  I  asked  him  if  he  had  not  said  to  him, 
Weaver,  that  if  there  was  to  be  any  quarrelling  about  it,  he  wanted 
xo  know  it,  that  he  could  return  them  to  Ritenour.  He  said  yes, 
that  he  had,  but  that  he  had  forgotten  about  this  judgment,  and 
did  not  know  about  the  same.*' 

The  Court  below  (Gilmorb,  P.  J.)  charged  the  jury:  "  That  if 
the  evidence  of  Sharpneck  was  believed,  it  precludes  any  defence 
which  existed  prior  to  the  assignment  of  the  note,  whether  Weaver 
knew  of  the  defence  or  not.  That  it  was  not  necessary  to  prove 
that  Lynch  actually  paid  valuable  consideration  for  the  assign- 
ment. There  is  no  evidence  that  he  is  an  assiraee  without  con- 
sideration."    Verdict  in  favour  of  plaintiff  for  f  614.77. 

Errors  assigned :  The  Court  erred  in  charrin|5  the  jury : — 

1.  That  if  the  evidence  of  Sharnneck  was  beheved,  it  precludes 
any  defence  that  existed  prior  to  the  assignment  of  the  note. 

2.  That  it  was  not  necessary  to  prove  that  Lynch  actually  paid 
valuable  consideration  for  the  assignment. 

3.  In  throwbg  the  burthen  of  proof  on  defendant  to  show  that 
Lynch  was  an  assiguee  without  consideration. 

Patterson^  for  plaintiff  in  error. — The  defendant  claims  that  the 
liens  amount  to  more  than  these  notes,  and  that  he  has  a  good 
defence.  The  grantor  cannot  recover  till  the  encumbrances  are 
removed:  10  Barr  74;  1  Watts  248;  13  Ser.  ^  R.  165.  The 
assignee  is  in  the  same  situation,  and  takes  it  subject  to  evei^ 

Suity  between  the  parties :  16  Ser.  i»  5. 18 ;  14  Id.  306 ;  1  DaU. 
;  1  P.  iJ.  29. 

The  only  exception  to  the  principle  of  these  cases  is,  where  the 
assignee  has  been  induced  to  part  with  his  money  on  the  repre- 
sentation of  the  obligor  that  there  was  no  objection  or  defence 
to  their  payment.  In  such  case  he  will  be  estopped.  But  Uie 
assignee  must  show  tl^at  these  representations  were  made  before 
the  assignment,  that  he  parted  with  his  money  relying  upon  them; 
and  also,  that  he  paid  a  valuable  consideration  for  the  notes. 

The  Court  erred,  therefore,  in  telling  the  jury  it  was  not  neoee- 
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Baiy  for  Lynch  to  prove  that  he  paid  a  consideration  for  the 
assignment 

J*.  JB.  ^  A.  JSoweU^  for  defendants  in  error. — Surely  the  Court 
below  committed  no  error  in  charging  the  jury,  ^^  that  if  the  evi- 
dence of  Sharpneck  was  believed  it  precluded  any  defence." 

Having  induced  or  encouraged  Lynch  to  purchase  the  notes, 
he  could  make  no  defence  that  existed  at  that  time— even  though 
he  was  ignorant  of  the  matter  at  the  time :  2  YeateB  541 ;  14 
8er.  #  iJ.  806;  16  Id.  21;  1  P.  R.  24;  Id.  476;  Addis.  Rep. 
155. 

Was  it  necessary  for  Lynch  to  prove  that  he  paid  a  considera- 
tion ?  The  plea  was  payment — ^the  onus  was  upon  the  defendant : 
8  Harris  68;  1  Barr  68;  11  Ser.  ^  5.  284;  4  TT.  ^  Ser.  88; 
4  Harris  497 ;  5  Harris  172, 

The  opinion  of  the  Couprt  was  delivered  by 

Black,  J. — This  was  a  suit  on  several  notes  given  by  Weaver 
to  Beitenour  for  a  farm,  and  assigned  by  Beitenour  to  Lynch. 
The  defence  was  that  the  farm  was  encumbered.  It  is  not  denied 
that  this  would  have  been  an  answer  to  the  suit  if  the  notes  had 
remained  in  the  hands  of  the  original  holder.  But  the  Court 
held,  on  certain  facts  to  be  mentioned  presently,  that  the  defend- 
ant was  estopped  from  setting  it  up  against  the  assignee. 

It  is  a  rule  as  well  settled  as  it  is  just,  that  if  an  obligor  induce 
a  person  to  take  an  assignment  of  his  note  or  bond  by  admitting 
the  justice  of  the  debt,  or  declaring  that  he  has  no  defence,  he 
cannot  afterwards  deny  it  to  the  prejudice  of  the  assignee.  But, 
in  order  to  create  this  equitable  estoppel,  it  is  necessary  for  the 
assignee  to  show  not  only  that  he  took  the  assignment,  but  that 
he  paid  a  valuable  consideration  for  it.  If  the  law  were  other- 
wise, an  ignorant  obligor  might  easily  be  trapped  into  an  admis- 
sion, and  a  sham  assignment  might  be  made  for  the  very  purpose 
of  keeping  out  an  honest  defence.  The  assignee  must  also  be  able 
to  show  that  the  admission  was  made  before  he  expended  his  money 
in  procuring  the  assignment.  Anything  said  afterwards  can  do 
him  no  harm,  because  it  could  not  be  h^  motive  for  making  the 
purchase,  and  therefore  it  shall  not  affect  the  other  party  by  way 
of  estoppel. 

In  this  case  there  was  no  evidence  to  show  what  consideration 
was  paid  for  the  notes  by  the  assignee,  nor  whether  any  at  all  was 
given.  This  made  the  plaintifi^s  evidence  on  that  part  of  the  case 
fatally  defective. 

But  there  was  another  flaw  in  it.  The  assignee  does  not  appear 
to  have  called  on  the  defendant,  or  to  have  heard  anything  from 
him  about  the  notes,  until  after  the  date  of  the  assignment.  Them 
however,  he  told  the  defendant  that  he  could  return  the  notes  and 
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would  do  80  if  thej  were  not  right,  and  he  receired  for  answer 
that  thej  were  right.  If  he  had  proved  that  he  had  them  condi- 
tionally, with  the  priyileffe  of  returning  or  keeping  them  according 
to  his  own  pleasnre,  and  that  he  had  decided  to  keep  the^  after 
the  defendant  eare  him  this  answer,  that  would  be  a  complete 
estoppeL  But  his  mere  averment,  in  a  conversation  with  the  de- 
fendant, that  such  was  the  condition  of  things,  n  not  sufficient 
evidence  to  prove  it. 

Judgment  reversed  and  venire  de  novo  awarded. 
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WESTERN  DISTRICT— PITTSBURGH  1864. 


Clark  versus  Morrison. 

Where  there  are  nine  deTisees  and  le^tees  under  a  will,  three  of  whom  are 
eontestin^  the  will  in  an  issue  of  dmsamt  vd  wm,  they  cannot  give  in  evidence, 
on  the  tnal  of  such  issue,  the  declarations  and  admissions  of  three  of  the  re* 
mainin^  six,  to  prove  firaad  or  imposition  practised  hy  them  ujwn  the  testator. 

The  interests  of  legatees  and  devisees  under  a  will  are  not  joint,  hut  several  ( 
and  hence  the  declarations  of  one  cannot  he  given  in  evidence  to  affect  or  pre- 
judice the  others. 

Since  the  Aet  of  1833,  relating  to  last  wills  and  testaments,  no  will  in  writing 
eonceming  real  estate  can  be  revoked  hy  paroL 

Error  to  the  Common  Pleas  of  Washtngtan  county. 

This  was  a  feigned  issue  directed  by  the  Register's  Court  of 
Washington  county  to  the  Court  of  Cfommon  rleas,  to  try  the 
validity  of  a  certain  paper  purporting  to  be  the  last  will  and  tes* 
tament  of  Robert  Clark,  deceased.  Robert  Clark,  at  the  time  of 
making  the  alleged  will,  was  an  aged  and  feeble  man ;  he  had 
three  sons  and  five  daughters,  all  of  whom  were  married  except 
ibis  sons  Andrew  and  David,  who  resided  with  their  father.  The 
will  was  drawn  by  Andrew,  one  of  the  sons,  and  retained,  as  was 
alleged,  in  his  custody.  The  principal  part  of  the  property,  both 
real  and  personal,  was  devised  and  bequeathed  to  David  and  An- 
drew, and  they  were  named  as  executors  in  the  will. 

Andrew  having  declined  the  executorship,  letters  testamentary 
were  issued  to  David,  who  was  also  the  plaintiff  in  this  issue ;  and 
three  of  the  daughters,  with  their  husbands,  wei:e  the  defendants. 

On  the  trial  the  defendants  offered  the  following : — 

(453) 
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That  Orier  Campbell,  the  witness,  resided  in  the  immediate 
yicinity  of  the  deceased,  and  that  on  the  occasion  of  one  of  his 
visits  to  his  (deceased's)  house,  Andrew,  one  of  the  sons  of  the 
deceased  and  a  devisee  under,  and  the  person  in  whose  hands  the 
will  of  deceased  was  deposited,  stated  that  his  father  had  de* 
manded  his  will  for  the  purpose  of  destroying  it,  and  that  he  £ad 
refused  to  give  it  to  him. 

To  be  followed  up  by  evidence  of  his  statement  made  on  other 
ocoasions,  that  his  father  had  afterwards  demanded  the  will  with 
the  intention  of  destroying  it;  and  that  he  had  promised  his 
father  that  he  would  destroy  it,  and  that  he  had  afterward  in« 
formed  his  father  that  he  had  destroyed  it,  and  that  all  these 
statements  were  made  in  the  lifetime  of  the  deceased. 

Objected  to  on  the  ground  that  the  declarations  of  the  devisees 
and  executor  of  the  will  are  not  competent  to  affect  the  interest 
of  other  parties  to  the  will,  and  consequently  cannot  be  admitted 
at  all. 

Objection  sustained,  and  defendants  except. 

They  then  offered  to  prove  the  admissions  of  Andrew  Clark, 
David  Clark,  and  Jane  Clark,  widow  of  deceased,  all  devisees 
in  the  will,  and  the  only  persons  residing  with  deceased,  at  and 
for  some  time  before  his  decease,  that  the  deceased  had  demanded 
his  will  with  the  intention  of  destroying  it,  and  that  Andrew 
Clark,  the  depository  of  the  will,  and  a  principal  devisee  under 
it,  had  promised  to  destroy  it,  and  had  afterwards  informed  the 
deceased  that  he  had  destroyed  it,  and  that  testator  declared  after 
he  had  heard  this  statement,  that  the  law  made  the  best  will. 
And,  by  their  admissions,  that  at  this  time  he  was  an  aged  and 
feeble  man,  and  confined  to  the  house  by  bodily  infirmity. 

Objected  to  on  the  ground  that  the  declarations  of  the  devisees 
are  not  competent  to  anect  the  interest  of  the  other  parties  to  the 
will,  and  consequently  not  admissible. 

Objection  sustained,  and  defendants  except. 

They  then  offered  to  prove  the  declarations  of  the  deceased 
shortly  before  his  death,  that  the  law  made  the  best  will ;  and 
that  this  declaration  was  made  subsequently  to  the  time  that  the 
deceased  demanded  his  will,  and  Andrew  had  promised  to  destroy 
it,  according  to  his  admissions,  as  stated  in  ^e  former  offer — this 
offer  to  be  taken  and  considered  in  connexion  with  the  other 
offers  rejected  by  the  Court,  for  the  purpose  of  proving  fraud 
and  revocation  of  the  will. 

Objected  to  on  the  ground  that  it  would  only  be  a  parol  revo- 
cation, and  not  competent  to  be  proven  by  such  evidence. 

Objection  sustained. 

The  errors  assigned  were  to  the  rejection  of  the  testimony  con* 
tained  in  the  several  offers. 
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AcJheson^  WiUan^  and  Montgomery^  for  plaintiffs  in  error.— 
Admissions  of  a  deposito^  and  legatee  under  the  will,  it  is 
submitted,  stand  upon  a  different  footing  from  those  declarations 
which  have  been  ruled  in  this  state  to  be  inadmissibl^.  In  New 
York  and  Massachusetts  the  point  has  been  decided  m  favour  of 
the*  admission  of  such  testimony :  1  Pick.  192 ;  7  Wend.  125 ;  8 
Cowen  612. 

The  rule  as  laid  down  by  this  Court  is,  that  the  admissions  of 
one  legatee  are  not  evidence,  because  they  may  prejudice  the  in- 
terests of  others :  6  TT.  ^  Ser.  431 ;  8  Watte  66  \  \Z  Set.  ^  B. 
823.  Here  the  persons  whose  declarations  were  offered  were  the 
principal ;  none  of  the  others  would  have  been  prejudiced,  but  all 
benefited :  S  W.  ^  Ser.  276.  Where  testator  tore  the  will,  and 
threw  it  into  the  nre,  and  another  took  it  out,  the  will  was  held 
revoked :  2  W.  Bl.  Bep.  1043.  A  case  referred  to  1  Latoe  of 
Penneylvania  41,  a  will  supposed  by  the  testator  to  be  destroyed, 
but  retained  by  one  of  the  devisees,  was  avoided* 


,  for  defendant  in  error. — The  current  of  de- 
cision in  this  state,  with  the  exception  of  Dietrich  t;.  Dietrich,  1 
Penn.  Bep.  806,  has  been  constant  and  uniform  against  the  ad- 
mission 01  such  evidence.  In  that  case  the  Court  were  equally 
divided,  but,  when  the  case  came  back  again,  the  Court  were 
unanimous  for  its  exclusion:  1  Teatee  890;  4  Ser.  ^  B.  206; 
li.  499;  18  Set.  *  B.  828;  4  Watte  167;  8  Watte  66;  6  W. 
^  Ser.  431.  In  the  last  case  the  distinction  as  to  parties  on  the 
record,  and  those  not,  was  entirely  swept  awav. 

As  to  the  parol  revocation,  it  is  equally  well  settled.  The  point 
arose  in  Lewis  v.  Lewis,  2  W.  jt  Ser.  455,  which  was  a  stronger 
case  than  the  evidence  here  offered,  but  the  Court  held  there 
was  no  revocation :  Act  of  1838,  §  18 ;  8  Lev.  86 ;  88  Miff.  Com. 
Law  Bep.  67;  1  Jarm.  on  WiOe  126. 

The  opinion  of  the  Court  was  delivered  by 

WooDWAKD,  J. — This  was  an  issue  to  try  the  validity  of  the 
will  of  Robert  Clark,  deceased.  The  executor  is  plaintiff,  and 
three  legatees  named  in  the  will  are  defendants.  According  to  the 
allegation  of  the  plaintifb,  gross  fraud  and  imposition  were  prac- 
tised on  the  testator  by  Andrew  Clark,  the  principal  devisee,  but 
the  question  raised  by  the  two  bills  of  exception  first  sealed,  has 
reference  to  the  medium  of  proof  resorted  to  by  the  defendants  to 
establish  the  fraud.  On  an  issue  of  devieavit  vel  non,  where  there 
are  nine  devisees  and  legatees  under  the  will,  may  the  three  of  them 
who  are  contesting  the  will  on  the  record  give  evidence  of  the 
declarations  and  admissions  of  three  of  the  remaining  six  devisees 
to  impeach  the  will  ?  This  is  the  precise  question  raised  by  the 
two  first  errors  assigned.     There  is  no  doubt  the  admissions  of 
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the  three  devisees  would  be  evidenoe  luamst  thesiselTes,  if  they 
were  the  only  parties  interested  under  the  will ;  but  Margaret  and 
Jane,  daughters  of  the  testator,  were  each  entitled  to  legacies  of 
$200,  and  Eliza  to  a  legacy  of  $5,  and  thej  are  not  parties  to 
this  issue.  *These  daughters  have  a  vested  interest  in  their  lega* 
cies ;  and  although  it  may  be  true,  as  was  asserted  in  the  argu- 
ment, that  they  would  fare  better  if  the  will  were  set  aside  than 
if  it  were  sustained,  yet  this  does  not  appear  from  the  record,  and 
no  grounds  are  furnished  us  for  such  a  presumption.  As  the  case 
is  presented  to  us  they  do  not  question  the  will,  but  claim  their 
lefties  under  it.  Are  their  rights  to  be  aflfected  by  the  admis- 
sions and  declarations  of  their  mother  and  brothers  ?  The  general 
rule  of  law  consonant  with  reason  is,  that  one  person  is  not  to  bd 
prejudiced  by  the  unauthorized  declarations  of  another.  The 
exceptions  to  the  rule  are  found  in  those  cases  where  there  is  a 
joint  interest  or  privity  of  design  between  severaL  In  such 
cases  each  is  presumed  to  speak  for  the  whole ;  but  where  there 
is  neither  joint  interest  nor  combination,  where  each  claims  inde- 
pendently of  the  other,  though  under  a  common  instrument,  the 
words  of  one  no  more  than  his  acts  can  bind  the  other.  The 
interests  of  these  devisees  and  legatees  under  the  will  are  several 
and  not  joint ;  and  hence  the  three  who  would  impeach  it  were 
bound,  on  principle,  to  produce  evidence  that  was  competent  as 
against  all  the  rest.  The  evidence  was  not  competent  as  to  the 
tmree  daughters  named  as  legatees,  and  therefore  was  properly 
rejected.  This  conclusion  is  as  clear  en  authority  as  on  reason. 
The  cases  cited  at  bar,  especially  Bovard  and  Wife  v.  Walker,  4 
Ser.  ^  B.  499,  Nussear  v.  Arnold,  13  Ser.  ^  JR.  328,  and  Hau- 
berger  t;.  Root,  6  W.^  Ser.  484,  are  decisive  against  the  plaintiffs 
in  error,  and  divest  the  ruling  below  of  all  suspicion  of  error.  I 
will  not  weaken  the  force  of  these  cases  by  attempting  to  add  to 
the  reasoning  on  which  they  rest. 

The  offer  m  the  third  bill  could  operate  only  by  way  of  revoca- 
tion of  the  will,  and  for  that  purpose  was  wholly  inadequate  evi- 
dence. Since  the  enactment  of  the  13th  section  of  our  statute 
of  wills  of  1838,  no  will  in  writing  concerning  real  estate  can  be 
repealed,  nor  any  devise  or  direction  therein  altered  except  by  a 
subsequent  will  or  codicil,  or  by  burning,  cancelling,  obliterating, 
or  destroying  the  same  by  the  testator  himself,  or  by  some  one  m 
his  presence,  by  his  express  direction.  The  evidence  offered  did 
not  come  up  to  this  statutory  rule,  and  was  therefore  properly 
rejected.  It  was  not  aided  by  offering  it  in  connexion  with  the 
evidence  mentioned  in  the  first  two  bilk,  for  that,  as  we  have  seen, 
was  forbidden  by  both  reason  and  authority. 

The  judgment  is  affirmed. 
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The  34th  section  of  the  Act  of  24th  February,  1834,  is  a  role  of  adim,  and 
not  of  lieny  to  the  creditors  of  a  decedent 

Since  the  Act  of  1834  the  debt  must  be  established  against  the  widow,  hdrs, 
or  devisees  before  it  is  levied  on  the  real  estate  of  the  decedent^  whether  Uie 
sale  be  made  before  w  after  the  expiration  of  five  years  from  the  death  of  the 
decedent 

The  object  of  the  provision  is  to  enable  the  widow  and  heirs,  or  devisees,  to 
contest  the  ddi^  and  not  the  lien^  of  the  creditor. 

The  rule  is  equally  obligatory  upon  the  creditor  where  the  estate  has  been 
devised  subject  to  the  payment  of  debts ;  and  a  sale  without  a  compliance 
with  the  Act  in  this  respect,  vnll  confer  no  title  on  the  purchaser. 

Qtum,  Whether  a  vraiver  of  inauisition  on  real  estate,  by  an  executor  or 
administrator,  since  the  Act  of  18o4,  will  authorise  a  sale  ? 

Ebroe  to  the  Common  Pleas  of  Arm%tum^  county* 

This  was  an  action  of  ejectment  at  the  suit  of  James  Barr  and 
others,  heirs  of  James  Barr,  deceased,  against  James  Sample  and 
others,  to  recover  the  possession  of  a  tract  of  land  containing  100 
acres.  The  parties  agreed  upon  the  following  case  stated,  with 
liberty  to  either  party  to  sue  out  a  writ  of  error. 

James  Barr,  the  father  of  the  plaintiffs,  died  on  the  15th  day 
of  August,  1833,  seised  of  the  land  in  dispute.  He  made  a  will 
on  the  26th  of  September,  1832,  which  was  proved  and  refldstered 
on  the  24th  of  August,  1833,  by  which  he  devised  the  land  in 
dispute  to  his  sons,  James  and  David  Barr,  the  plaintiffs.  That 
David  Barr,  one  of  the  executors  named  in  the  said  will,  was  the 
brother  of  the  testator,  and  not  the  son,  who  is  the  plaintiff  in 
this  case. 

That  part  of  the  real  estate  of  the  testator  which  was  devised 
by  the  testator  to  be  sold  br  the  executors  for  the  payment  of 
debts,  not  including  the  lana  in  dispute,  was  sold  ana  applied  to 
the  payment  of  de&s. 

Alexander  Colwell  obtained  a  jud^ent  affabst  the  executors  of 
James  Barr,  deceased,  before  a  justice  of  me  peace,  on  the  19th 
day  of  January,  1886,  which  judgment  was  entered  on  the  records 
of  the  Court  of  Common  Pleas  of  Armstrong  county,  on  the  28th 
of  January,  1885,  to  No.  Ill,  December  Term,  1834,  on  wmch 
a  Bcire  facias  was  issued  to  No.  40,  March  Term,  1836,  against 
the  executors  alon6 ;  and  on  the  15th  of  February,  1836,  the 
executors  confessed  a  judgment  thereon.  A  fieri  facias  was  issued 
on  this  judgment  to  No.  194,  March  Term,  1886^  on  which  writ 
tiie  land  in  dispute  was  levied  on  by  the  dieriff^  and  inquisition 
was  waived  by  the  executors,  by  writing  filed.  A  venditioni  expo- 
naiy  to  No*  8,  Jone  Term,  1836,  was  issued,  and  the  land  in  dispute 
was  sold  thereon  to  James  Sample,  the  defendant,  for  the  sum  of 
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$855;   and  a  sheriff's  deed  was  executed,  acknowledged,  and 
delivered  to  him  for  the  same  by  sheriff  Huchinson. 

David  Barr,  one  of  the  executors  of  James  Barr,  deceased| 
filed  an  account  of  his  administration  of  said  testator  on  the  15th 
day  of  February,  1836,  and  a  supplemental  account  on  the  12th 
day  of  May,  1840,  both  of  which  were  confirmed  by  the  Orphans' 
Court  t)f  Armstrong  county ;  and  both  of  which  accounts,  with 
the  papers  and  vouchers  connected  therewith,  and  the  appraise- 
ment and  vendue  lists  of  said  estate,  are  made  part  of  this  case 
stated. 

The  defendant  has  been  in  possession  of  the  land  in  dispute 
since  the  sheriff's  sale  aforesaid. 

The  will  of  the  testator  contained  the  following  clause : — 

^^  When  my  two  sons,  James  and  David,  shall  arrive  at  the  age 
of  twenty-one  years,  then  my  will  is,  that  what  part  of  my  land 
should  remain  after  payment  of  debts,  be  equally  divided  between 
them,  share  and  share  alike,  subject  to  the  maintenance  of  my 
four  remaining  daughters  until  they  are  of  full  age  or  marry,'*  &c. 

The  Court  below  entered  judgment  for  the  plaintiffs  on  the  case 
stated,  and  this  was  assigned  for  error  in  this  Court. 

FosteVy  for  plaintifis  in  error. — We  admit  that  a  sale  made 
more  than  five  years  after  the  death  of  the  decedent,  without 
making  the  widow  and  heirs  parties,  would  be  void.  But  the 
Act  makes  all  debts  a  lien  on  the  estate  of  the  decedent  for  five 
years ;  and  his  real  estate  is  assets  in  the  hands  of  his  executors 
for  the  payment  of  those  debts.  The  24th  section  of  the  Act  of 
1834  provides  that  the  debts  shall  be  a  lien  for  five  years,  but  no 
longer,  unless  suit  is  brought.  It  is  clear,  from  the  20th  section 
of  the  Act,  that  the  legislature  did  not  intend  that  the  creditor, 
within  the  five  years,  should  proceed  against  the  heirs  or  devisees. 
The  administrator  can  sell  within  five  years  without  notice  to  the 
heirs.     Why  not  sell  on  the  judgment? 

The  case  of  Atherton  t;.  Atherton,  2  Barr  112,  is  the  only  case 
where  a  contrary  doctrine  was  apparently  held ;  but  the  point 
does  not  appear  to  have  been  made  in  that  case.  In  the  case  of 
Warden  t;.  Eichbaum,  2  HarrU  121,  the  sale  took  place  after  the 
five  years  had  expired. 

But,  under  the  devise,  James  and  David,  the  devisees,  held  in 
trust  for  the  creditors,  and  cannot  raise  this  question. 

The  land  was  specially  dedicated  by  the  testator  for  the  pay- 
ment of  his  debts,  and  is  governed  by  the  principle  of  Alexander 
V.  Murry,  8  WatU  55,  and  Steel  v.  Heniy,  9  Id.  523. 

That  the  executors  could  waive  the  inquisition,  is  setded  by 
Hunt  V.  Devling,  8  WoUm  403. 
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Leey  for  defendant  in  error. — The  recovery  of  the  judgment 
would  have  no  other  effect  than  to  extend  the  lien  to  ten  years 
from  the  death  of  decedent:  2  Pa.  Bep.  95 ;  2  Watts  63 ;  7  Id. 
226 ;  2  Sdrris  44.  But  it  creates  no  lien  distinct  from  the  debt ; 
it  merely  extends  that :  1  Janes  233.  If  ten  years  are  permitted 
to  elapse  without  bringing  in  the  widow  and  heirs,  the  lien  is  gone 
and  the  land  discharged. 

Lands,  though  chattels  for  payment  of  debts,  csn  only  be  made 
available  in  the  manner  prescribed  in  the  Act :  Act  21st  March, 
1806 ;  1  Jones  232.  The  34th  section  of  the  Act  of  1834  was 
not  intended  to  point  out  the  mode  of  continuing  the  lien,  but  the 

Srocess  of  charging  the  land.  The  widow  and  heirs  must  have  a 
ayin  Court,  and  a  Judgment  de  terris  against  them :  2  Barr  112 ; 
8  It.  *  Ser.  165 ;  2  Harris  45.  In  the  case  in  7  Harris  390,  it 
IB  explicitly  declared  that  a  sale  on  a  judgment,  in  which  the 
widow  and  heirs  were  not  made  parties,  does  not  divest  their  title. 
A  purchaser  at  sheriff's  sale  takes  all  risk  of  the  title :  9  Ser. 
^ii.  397;  11  Id.  104. 

The  case  of  Hunt  v.  Devling,  8  Watts  403,  which  decided  that 
a  waiver  of  inquisition  by  an  administrator  was  good,  was  before 
the  Act  of  1834,  and  before  it  was  necessary  to  make  the  widow 
and  heirs  parties.  Lands  are  now  assets  for  payment  of  debts 
rather  in  their  hands  than  of  those  of  the  administrator.  Under 
the  Act  of  16th  June,  1836,  the  waiver  must  be  by  the  owner :  8 
Harris  92;  8  Watts  422. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — The  argument  of  the  plaintiff  in  error  is  fullr 
answered  by  the  remark  that  the  34th  section  of  the  Act  of  1834, 
k  a  rule  of  action,  and  not  of  lien,  to  creditors  of  a  decedent 
There  is  nothing  about  lien  in  it.  That  is  regulated  by  other 
provisions.  But  if  a  creditor  means  to  enforce  his  lien,  if  he 
intends  to  charge  the  lands  of  the  decedent,  he  shall  bring  in  the 
widow  and  heirs,  and  for  what  ?  Not  to  contest  his  lien,  but  his 
debt ;  to  demonstrate,  if  they  can,  that  the  decedent  owed  him 
nothing,  and  that,  for  this  reason,  he  has  no  right  to  pursue  the 
decedent's  real  estate.  Debts,  when  established,  are  a  lien ;  but, 
since  the  Act  of  1834,  they  must  be  established  against  widows 
and  heirs,  as  well  as  personal  representatives,  before  they  can  be 
levied  on  real  estate,  and  hence  their  right  to  contest  the  claim  on 
original  grounds,  whether  sued  with  the  personal  representatives, 
or  brought  in  afterward  by  seire  facias :  S  W.  d'  Ser.  166 ;  2  Barr 
112 ;  9  W.  ^  Ser.  16.  That  a  purchaser  takes  no  estate  where 
this  rule  has  been  disregarded,  has  been  decided  in  many  cases, 
and  in  McCraken  i;.  Roberts,  7  Harris  396,  was  a  conceded  point 
The  estate  in  that  case,  as  here,  was  devised  subject  to  payment 
of  debts.    That  is  generally  the  case,  but  to  assume  the  existence 
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of  the  debt,  which  the  Btatate  says  shall  be  preyed,  and  then  to 
argtie  that  the  will  deyised  only  what  reniained  after  the  payment 
of  aebts,  is  to  sacrifice  the  statute  to  %v4Htio  pr^%cijnu 

It  is  not  necessary  to  decide  the  other  Question  in  this  case. 
If  it  were,  I  should  haye  graye  doubts  whetner,  since  the  legisla- 
tion of  1884,  executors  could  waiye  inquisition  and  confess  con- 
demnation, notwithstanding  what  was  ruled  in  Hunt  v.  Deyling, 
8  WatU  408. 

The  judgment  is  affirmed* 


Kelley  versus  Kelley. 

A  will  which  ooniaina  no  intelligible  derise  or  bequest  is  void  tor  uncertaintj: 
parol  evidenoe  is  not  admissible  to  explain  what  the  testator  meant  bj  such 
an  instrument 

Errob  to  the  Common  Pleas  of  Mercer  county. 

This  was  an  action  of  ejectment  brought  by  Leah  Kelly  asainst 
Samuel  Kelly,  for  a  tract  of  land  in  Wolf  Greek  township,  Mercer 
county,  containing  150  acres.  It  was  admitted  that  the  title  to  the 
land  m  contaroyersy  had  been  in  Dayid  Kelly — ^that  the  plaintiff^ 
Leah  KeUy,  was  lus  mother  and  sde  suryinng  parent,  and  thaft 
Dayid  Kelly  died  without  issue,  but  leaying  his  mother,  Leab 
Kelly,  and  brothers  and  sisters,  of  whom  the  defendant,  Samuel 
Kelly,  was  one.  Defendant,  to  support  the  issue  on  his  part, 
eaye  in  eyidence  the  record  of  the  will  of  Dayid  Kelly  as  fol- 
lows, to  wit : — 

''  The  Last  Will  and  testament  of  Dayid  Kelly  of  Wolf  Creek 
township  Mercer  county  in  the  name  of  (jod  I  Dayid  Kelly  con- 
sidering the  uncertainty  of  this  mortal  life  and  Being  of  sound 
mind  and  memory  blessed  be  almighty  Qod  for  the  same  do  make 
and  publish  thid  my  last  will  and  testament  in  manner  and  form 
following  that  is  to  si^y  first  I  giye  and  beaueath  unto  mj)  all  my 
just  debts  and  demands  all  my  funeral  ana  burying  cost  nrst  Bi^ 
knee  to  Samuel  Kelly  Brother  my  Mother  and  John  Montgo- 
mery to  haye  their  maintainance  and  burying  charges  out  of  it." 

Witness 

Samuel  anderson  DAyiD  Kbllt.  [l.  8.} 

adam  Hofiban 

Defendant  offered  to  proye  by  the  scriyener  who  drew  the  wiH^ 
that  the  testator  directed  him  to  draw  his  will,  and  directed  him 
to  giye  the  whole  of  his  property  to  bis  brother,  Samuel^  aftar  hia 
mother  and  John  Montgomery  should  lutye  their  maintenance  out 
of  it  during  their  life.    That  he  expressed  his  desire  that  kid  pre-* 
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perty  (except  a  support  for  his  mother  and  Montgomery^  slioiild 
go  to  his  brother  Samuel,  and  so  directed  him  to  write  nis  will. 
That  the  witness  told  David  Kelly  that  the  will  written  by  him  so 
divided  his  estate,  and  that  David  Kelly,  after  reading  it,  said  he 
believed  it  so  expressed  his  desire  and  signed  the  will.  That  wit- 
ness never  drew  a  will  before,  and  only  consented  to  do  it  in  this 
instance  at  the  urgent  request  of  the  testator,  and  because  no 
other  person  could  be  got  to  do  it.  Witness  was  confused  at  the 
time,  and  may  not  have  expressed  the  direction  of  testator  as 
clearly  as  under  less  embarrassing  circumstances  he  might  have 
done.  Defendant  also  offers  to  prove  that  the  testator  in  his  life- 
time often  declared  his  intention  to  divide  all  his  property  to  the 
defendant,  thus  to  aid  in  showing  clearly  that  the  word  ^^  balance" 
in  the  will  refers  to  testator's  estate,  also  to  prove  that  Samuel 
Kelly  was  testator's  brother,  and  the  plaintiff,  his  mother,  and  John 
Montgomery,  a  nephew,  in  ill  health  and  since  dead ;  which  offer 
was  objected  to  on  the  part  of  plaintiff. 

By  the  Court :  '^  It  would  be  admissible  to  show  that  there  were 
such  persons  as  were  recorded  by  the  testator  in  the  will,  their 
connexion  with  him,  and  the  property  he  had  to  dispose  of,  in 
order  to  make  clear  an  expressed  intention.  But  we  think  the 
offer  in  this  case  is,  in  effect,  to  introduce  an  important  word,  such 
as  land,  property,  or  estate,  into  the  will,  and  that  extrinsic  evi- 
dence o(  the  testator  is  not  admissible  fo^  that  purpose.  There- 
fore, the  offer  of  defendant  is  overruled,  and,  at  the  request  of 
the  defendant's  counsel,  this  bill  of  exception  is  noted." 

Charge  of  the  Court  (MoCalmont,  P.  J.) : — 

^^  In  this  case  we  are  of  opinion  that  the  words  used  in  the  will 
are  not  sufficient  to  show  an  intention  as  to  the  particular  kind  of 
property  intended  to  be  devised,  whether  personal  or  real,  or  the 

Juantity  of  the  estate.  We  have  refused  to  admit  extrinsic  evi- 
ence  of  the  intention  of  the  testator  in  order  to  fill  the  blank, 
and  theref(»re  we  instruct  you  that  as  to  the  land  in  controversy, 
the  will  is  void  because  of  its  uncertainty,  and  that  under  the  ad- 
mitted evidence  the  plaintiff  is  entitled  io  the  property,  and  your 
verdict  shoidd  be  in  ner  favour. 

<<  XJnd^  these  instructions  the  points  of  the  plaintiff  may  be  con- 
sidered as  answered  severally  in  die  affirmative.  To  whicn  charge, 
as  then  and  there  delivered,  the  eouns^  of  the  defendant  did  then 
and  thi^re  except,  and  at  their  request  this  bill  of  exception  was 
noted." 

Errors  assigned :  1.  The  Court  erred  in  refusing  to  admit  the 
evidence  cSetei  by  the  defendant. 
2.  The  Court  erred  in  their  charge  to  the  jury. 

Stevwrt  and  MaxwMj  for  plaintiff  in  error. — 1.  The  evidence 
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offered  to  explain  the  ambiguitj  caosed  by  the  w(Hrding  of  the 
will  should  have  been  receiyed.  The  ambiguity  is  caused  by  the 
woi;ds  ^^  balance"  and  ^^t," — ^it  is  an  ambiguity  that  can  only  be 
explained  by  testimony,  and  the  defendant's  offer  show^  what  the 
character  and  intention  of  the  testator  were.  To  remove  a  latent 
ambiguity  the  testator's  acts  and  declarations  in  respect  to  the 
thing  given  are  certainly  admitted:  Brownfield  v.  ^rownfield, 
2  Jones  186;  Vomer  v.  Henry,  6  WaU9  139;  Smith  r.  Bell,  6 
Peters  68.  The  offer  is  to  show  what  was  bequeathed.  The  words 
^^  balance"  and  '^  it"  mean  something,  and  that  something  can  be 
explained  by  evidence  which  defendant  offered  to  prove — and  the 
will  further  gives  to  his  mother  and  John  Montgomery  tJieir 
maintenance  out  of  it — out  of  what  ?  This  can  be  explained  by 
evidence,  and  can  only  be  by  the  declarations  and  act  of  the  tes- 
tator. The  scrivener  was  illiterate,  not  accustomed  to  drawing 
wills,  hence  it  is  done  in  a  bungling  manner. 

2.  To  the  charge  of  the  Court. 

The  testator  meant  something,  and  the  will  must  be  sustained, 
if  a  reasonable  interpretation  can  be  made  of  it.  The  bequest 
gives  all  the  balance  of  something  to  his  brother  Samuel,  and  his 
mother  and  Montgomery  to  have  their  maintenance  of  it.  Out  of 
what  were  they  to  have  their  maintenance  ?  certainly  out  of  the 
estate,  both  real  and  personal.  The  intention  of  the  testator  that 
his  mother  and  Montgomery  shall  have  their  maintenance  out  of 
his  property,  and  his  orother  Samuel  is  to  have  the  balance  of  it, 
is  perfectly  clear ;  and  the  devise  must  not  be  declared  void  where 
a  reasonable  interpretation  can  be  put  on  it :  Smith  v.  Bell,  6 
Peters  68 ;  2  Dallas  264;  8  Btnn.  149 ;  1  Yeates  508. 

8tep?tensony  for  defendant  in  error. — ^The  evidence  offered  was 
properly  rejected.  The  ambiguity  in  the  will  is  not  latent,  but 
apparent  on  the  face  of  the  will.  Parol  evidence  is  not  admissi- 
ble to  give  a  construction  to  the  words  of  the  will.  Pow.  on  Dev. 
477-8 ;  2  Vem.  98 ;  Vern.  Case,  4  Eep.  4,  rules  that  no  aver- 
ment ought  to  be  taken  out  of  a  will  which  could  not  be  collected 
firom  the  words  contained  in  the  will  itself:  1  Salk.  232;  2  P. 
Wms.  318 ;  7  Sarris.  Dig.  688 ;  1  Yeates  432.  The  will  is  the 
only  legal  evidence  of  the  devise :  5  Barr  35 ;  3  Ser.  ^  R.  609; 
11  Johns.  215;  2  Jones  136;  1  Ves.  Jr.  415.  A  devise  disin- 
heriting the  heir  is  more  strictly  observed  here  than  in  England: 
6  Binn.  20 ;  7  TT.  ^  Ser.  284. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — The  will  under  which  the  plaintiff  claims  con- 
tains all  the  unimportant  phrases  of  the  form  book,  without  a  sin- 
gle intelligible  devise  or  bequest.  Such  a  will  is  insensible  and 
void.    It  is  incapable  of  being  interpreted  or  executed.     The 


Digitized  by  CjOOQIC 


1864.]  OF  PENNSYLVANIA.  468 

[Kelley  v.  Kelley.] 

Mrd  eYidenee  that  was  offered,  and  properly  rejected,  mi^ht 
nave  made  a  will  for  the  testator,  but  could  have  given  no  vitahty 
to  this  senseless  and  shapeless  instrument. 

The  judgment  is  affirmed. 


Cumberland  Township  versics  Jeflferson  Township. 

K  an  order  made  by  two  justices  for  the  removal  of  a  pauper  is  defective, 
in  omitting  to  state  that  the  person  had  or  was  likely  to  become  chargeable, 
it  is  the  duty  of  the  Quarter  Sessions,  on  appeal,  to  amend  the  same,  and  pro- 
ceed to  try  the  ease  upon  its  merits ;  an  order  quashing  such  proceedings  is 
erroneous. 

Whore,  prior  to  the  order  of  removal,  there  had  been  an  order  of  relief,  it 
was  conclusive  evidence  of  the  fact,  that  the  person  had  become  chargeable ; 
and  where  the  justices  &iled  to  recite  it  in  the  order  of  removal,  the  Court 
were  bound  to  allow  it  to  be  so  amended  after  the  appeal. 

The  provisions  in  the  Acts  of  Assembly,  allowing  amendments  in  such  oases, 
18  to  receive  a  liberal  construction. 

Cbrtiobabi  to  the  Quarter  Sessions  of  Greene  county. 

This  was  an  appeal  from  the  order  of  two  jostioes  of  the  peace, 
removing  Ann  West,  an  alleged  pauper,  from  the  township  of* 
€nmberland  to  the  township  of  Jefferson,  in  the  eounty  of  Qreene. 
On  the  26th  of  July,  185S,  by  an  order  of  relief  of  two  justices 
of  the  peace,  she  became  chargeable  on  the  township  of  Gumbeir- 
land.  Shortly  after  its  receipt  the  overseers  of  the  poor  of  the 
latter  townsh^  applied  to  two  justices  and  procured  an  order  of 
removal  to  Jefferson  township,  where  it  was  alleged  was  her  legal 
settlement.  From  this  (Mrder  of  removal  the  township  of  Jefferson 
appealed.  The  record  in  the  case  returned  by  the  justices  was  as 
follows: — 

"  The  Overseers  of  the  Poor  of  the  Township  of  Cumberland  v. 
The  Oyerseers  of  the  Poor  of  the  Township  of  Jefferson.  Notice 
issued  August  13,  1852,  by  Alexander  Stephenson,  Esq.,  to 
appear  at  the  house  of  Thomas  Curl,  in  Cumberluid  towndiip, 
August  80, 1852.  The  parties  appeared  at  the  above-named  place, 
and  proceeded  to  hear  the  testimony,  and  after  hearing  the  par- 
ties, their  proofs  and  allegations,  we  do  adjudge  that  the  last  legal 
settlement  of  Ann  West  is  the  township  of  Jefferson,  therefore  we 
grant  an  order  of  removal  to  remove  the  said  Ann  West  from  the 
township  of  Cumberland  to  the  township  of  Jefferson." 

On  the  trial  evidence  was  offered  to  prove  that  the  alleged  pau- 
per was  an  able-bodied  woman,  and  not  chargeable  as  a  pauper. 
The  i^intifBsi  submitted  proof  of  her  inability  to  earn  a  livelihood, 
and  contended  that  both  parties  were  concluded  by  the  order  oi 
relief  issued  by  the  justices. 

The  defendants  moved  to  (]^uash  the  order  of  removal  on  the 
grounds:  Ist^  that  the  complamt  was  not  made  by  the  overseers; 
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and  tksniHf  that  it  does  not  appear  in  any  part  of  the  fgoqcoJiigi 
that  the  pauper  had,  <Mr  was  Ukelj  to,  become  chargeable. 

The  Court  below  delivered  tiie  following  otNmcm :  ^^  As  to  the 
Ist  gronnd,  we  think  it  enfficiently  appears  that  the  proceedings 
were  commenced  by  the  overseers.  !Bat  for  the  2d  reason  the 
proceedings  must  be  quashed.  We  were  anxious  to  sustain  the 
order  of  removal,  as  we  are  satisfied  from  the  evidence  that  the 
J)auper  had  a  settlement  in  Jefferson ;  but  it  is  nowhere  alleged 
in  we  order  of  removal,  although  it  is  in  substance  in  the  order 
of  relief  Uiat  she  was  a  pauper,  or  likely  to  become  chargeabla 
The  19th  section  <^  the  Act  <^  Idth  June,  1886,  is  but  a  tran- 
script,  with  sli^t  alterations  of  phrasedo^,  of  the  2Sd  leciiom 
of  die  Act  of  9th  March,  1771,  and  notwithstanding  the  power 
to  amend  defects  of  form  given  in  this  section,  it  was  ruled  in  the 
ease  of  tiie  Overseers  of  Dromore  v.  Overseort  of  Hanover,  1 
TeaU9  866,  that  the  adjudication  must  show  Ihat  the  pauper  had 
or  was  likely  to  become  a  charge.  The  proceedings  are  therefore 
quashed,  each  party  to  pay  their  own  costs.*' 

Whereupon  the  overseers  of  Oumberkod  removed  tibe  dause  to 

'this  Court,  and  assigned  for  error:  That  the  Court  erred  in  quash- 

mg  the  proceedings,  on  the  ground  that  it  is  nowhere  alleged  in 

^e  order  of  removal  that  the  woman  removed  was  a  pauper  or 

fikely  to  become  chargeable. 

Dmomy  and  Wglyy  for  pluntiff  in  error.— -It  is  subflstted  that 
the  Court  should  either  have  disregarded  this  objection,  or  caused 
die  proceedings  to  be  amended.  The  Act  of  1810,  §  4,  dedures 
tiiat  in  any  appeal  from  tiie  order  of  two  justices  it  shall  be  de- 
cided ^^oniU  troth  dnd  merits  onl^j'  and  6  Bmn.  81,  and  6  W. 
^  Ser.  484,  decided  that  this  applies  to  an  order  of  remoi^.  It 
mattered  net  whether  it  was  a  defoct  of  form  or  fuMofios;  eidier 
was  eqmaUy  amendable  under  the  Aet 

The  orcter  ef  relief  waa  befoi«  the  Court;  that  was  eonefaisive 
upon  the  subject  that  she  was  charffeable.  It  was  the  decree  of 
a  competeiit  tribunal  directly  on  the  question :  7  Barrh  19 ;  9 
Barr  49;  2  Tentes  164;  1  Sarri$  64;  8  Bmr  488;  6  IT.  ^ 
Ser.  522. 

Sayers  and  HBnoTj  for  defendant  in  error. — ^The  erder  of  relief 
was  no  part  of  these  proceedings,  and  was  not  brought  up  with 
•the  record  but  given  in  cTidence  before  tiie  Court  Tito  overseers 
^  Jefferson  were  not  justified  in  receiving  the  paiqMr  upon  any 
order,  unless  it  contained  affirmatively  upon  its  face  an  adjudica- 
tion that  she  was,  or  likely  to,  become  diargeaUe :  1  Yetstes  366 ; 
ISer.^R.  887. 
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The  opinion  of  the  Court  was  deliyered  by 

Woodward,  J. — This  was  an  appeal  from  an  order  of  two 
justices  for  the  removal  of  Anne  West  to  the  township  of  Jeffer- 
son, and,  on  motion,  the  Court  quashed  the  appeal,  ^^  because  it 
does  not  appear  in  any  part  of  the  proceeding  that  the  pauper 
had,  or  was  likely  to,  become  chargeable."  There  is  no  doubt 
that  in  point  of  fact  she  was  chargeable  on  Cumberland ;  for  a  few 
days  before  the  order  of  removal  was  obtained,  two  justices  of  the 
peace  had  issued  an  order  of  relief  to  the  overseers  of  Cumberland, 
whereby  she  became  a  charge  on  their  hands ;  but  the  order  of 
removd  did  not  recite  this  fact.  Was  this  an  incurable  defect  in 
the  order  of  removal  ?  The  19th  section  of  the  Act  of  18th  June, 
1886,  relating  to  the  poor,  provides  that  on  appeal  from  an  order 
of  removal,  if  there  be  any  defect  of  form  in  such  order  the  Court 
of  Quarter  Sessions  shall  cause  the  same  to  be  amended  without 
cost  to  the  party  ;  and  after  such  amendment^  if  the  same  be  neces- 
sary ^  shall  proceed  to  hear  and  determine  the  cause  upon  its  truth 
and  merits.  This  remedial  provision  in  aid  of  a  jmrisdiction  of 
great  importance,  but  which  is  often  unskilfully  exercised,  is  enti- 
tied  to  a  liberal  construction.  It  was  intended  to  bring  pauper 
cases  to  a  speedy  decision  on  their  very  merits,  and  to  save  the 
poor,  whom  we  are  always  to  have  with  us,  from  the  agonizing 
suspense  of  protracted  litigation  about  technicalities  and  forms. 

It  is  undoubtedly  necessary  that  a  pauper  before  he  is  remov- 
able should  have  become  or  be  likely  to  become  chargeable  to  the 
dktriot  which  undertakes  to  remove  him,  for  unless  this  be  the 
case  justices  have  no  jurisdiction,  and  for  want  of  jurisdiction  an 
order  of  removal  will  be  quashed ;  but,  when  he  has  been  made 
chargeable  by  due  process  of  law,  may  not  a  defective  order  be 
amended  so  as  to  exhibit  the  fact  ?  We  have  no  doubt  of  it.  The 
two  justices,  before  the  appeal,  mi^ht  have  amended  their  order 
by  reciting  the  order  of  relief  which  the  overseers  before  them 
held,  and  which  was  conclusive  evidence  of  the  chargeableness  of 
this  pauper,  and  an  amendment  which  they  might  properly  have 
made  before  appeal,  the  Quarter  Sessions  were  bound  to  allow 
after  appeal. 

Obviously  the  Court  could  have  amended  the  order  of  removal 
by  the  oicaer  of  maintenance,  and  this  we  think  is  what  they 
ought  to  have  done,  and  then  gone  on  and  decided  the  cause  on 
its  merits,  instead  of  quashing  the  appeal. 

And  now,  17  th  October,  1854,  this  cause  having  been 
argued  by  counsel,  it  is  ordered  and  adjudged  that 
the  decree  of  the  Quarter  Sessions  quashing  the  ap- 
peal be  reversed  and  set  aside,  and  that  the  record 
be  remanded  to  be  proceeded  in  according  to  law. 
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Sutter'fy  Heirs  versus  Ling. 

A  decree  of  specific  performaDce  of  a  written  contract,  made  by  the  Orphans' 
Conrt,  on  the  application  of  the  administrator  of  the  vendor,  without  notico 
to  his  heirs,  and  a  deed  made  to  the  purchaser  in  porsnance  <9f  snch  decree, 
are  primd  foucit  evidence  orf  title  in  the  vendee,  as  against  ^tm  heirs  of  tbb 
Yendor. 

Where  a  vendor  under  articles  of  agreement  dies,  the  right  to  receive  the 
purchase-money  passes  to  his  personaTrepresentatives. 

Error  to  tbe  Common  Pleas  of  Sotnenet  county. 

This  was  an  ejectment  by  the  heirs  of  Solomon  Stttter  a^ini^ 
Henry  Landis,  for  a  tract  of  land  containing  200  acred.  The 
facts  of  the  case  are  accurately  stated  in  the  opinion  of  his  Honour 
KiMMBLL,  p.  J. : — 

"  The  heirs  of  Jacob  Glessner  conveyed  the  land  in  dispute,  on 
the  2d  May,  1883,  to  Solomon  Sutter  and  Henry  Landis.  On 
the  2d  Marq)i,  1840,  Solomon  Sutter  sold  his  interest  in  the  land 
to  Henry  Landis  by  articles  of  agreement,  for  the  sum  of  91200 
in  payments.  On  the  81st  January,  1844,  Redding  B.  Conoyer, 
the  administrator  of  Solomon  Sutter,  deceased,  presented  his  peti- 
tion to  the  Orphans'  Court  of  Somerset  county,  setting  forth  the 
written  contract  between  the  said  parties,  ana  praying  die  Court 
to  decree  a  specific  performance  thereof.  Henry  Lan(Ss,  the  pur- 
tihaser,  admitted  the  fact  and  joined  in  the  prayer  of  the  peti- 
tioner ;  whereupon  the  Court  the  same  day  decreed  a  specific  per- 
formance of  the  contract — a  deed  to  be  executed  and  delivered,  to 
H.  Landis  on  his  paying  the  balance  of  the  purchase-money.  A 
deed  was  executed  and  delivered  to  Henry  Landis  by  R.  B. 
Conover,  administrator  of  Solomon  Sutter,  for  the  premises,  Oft 
the  7th  February,  1844. 

•  "  On  the  4th  of  April,  1841,  the  Orphans'  Court  of  the  coun^ 
appointed  Joseph  Boyer  guardian  of  the  minor  childfen  of  Sdo- 
mon  Sutter,  deceased,  the  present  pkintifis. 

^^  It  does  not  appear  that  any  notice  was  served  on  tbe  nardiaa 
or  children  of  the  deceased  of  the  proceedings  in  the  Orphana' 
Court  for  the  decree  of  specific  performance. 

^^The  counsel  for  the  plaintiff  contend  that  as  there  was  Hd 
notice  given  to  the  heirs  of  Solomon  Sutter,  deceased,  of  the  pf^ 
ceedings  for  specific  performance  in  the  Orphans'  Comrt,  t^at  tfa«y 
are  not  bound  by  the  deoree,  that  it  did  not  aflbct  their  title  to 
the  land. 

^'  The  Court  are  of  opinion,  that  the  application  having  been 
made  by  the  adminiistrator  of  the  intestate,  notice  was  not  required 
to  be  given  to  the  guardian  or  lieirs ;  that  the  deed  to  Landis  con- 
veyed a  eood  title ;  and  therefore  direct  the  jury  to  return  a  verdict 
for  the  defendants." 
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Ill  ftdditioa  to  die  &cts  above  stated  it  appean  ia  evidence  that 
Landis  nald  to  tke  administrator  the  haknee  of  the  purchase- 
money,  9325,  avd  that  it  was  aeceunted  f or  l^  ^  adittmistrator 
in  the  settleiHeot  0f  his  aecount. 

The  instraotioiis  Of  the  Ootxi  were  -aligned  tof  erroK. 

Coffnfiki  fiir]>huitiff  in  err^. 

tSduUj  tmt  defendast  in  error. 

The  opinion  <]f  the  Oonrt  iras  delivered  I^ 

Lbwis,  J.-^It  is  well  settled  UmA  t^hat  is  legaXkj  nff^eei  to  be 
done  is,  in  eq«tj,  eonsidered  as  dieoie:  i  WhMon  564 ;  Adam$' 
JBquity  136,  n.  1.  It  is  npon  tbm  prihenpletiMut,  if  4  bindii^  con* 
tract  be  made  ier  the  sale  of  land,  ^euMrociaMe  in  equity,  endi 
^^ontrset,  thongh  in  Setot  nnexBcnted,  is  eoia»dei(ed  as  pevfermed, 
so  far  that  the  land  becomes  in  equity  tlie  iproper^  ^  w  vendee^ 
and  the  pu^ebase-meney  that  of  the  vendor.  On  the  same  prin- 
ciple, if  either  .party  die  before  completion,  the  equitable  right  to 
the  land,  on  the  death  of  the  vendee,  will  pass  to  his  devisee  or 
heir,  and  the  same  right  to  the  purchase-mone^,  on,  the  death  of 
the  vendor,  will  pass  to  his  executors  or  administrators,  for  whom 
the  heirs  or  devisees  will  be  trustees:  \  J.  ir  W.  499;  12  Sim. 
268;  AAam%'  Equity  140;  2  Ke^  477,  n.  a;  2  F^.  212;  1 
Jarm.  m  WWm  147 ;  BugAm  V.  f  P.  141.  It  is  ^learfroin  this 
principle  ibat,  whei'^fvel*  ^^tt  is  a  conla'aot  for  the  sale  of  real 
estate  by  a  vender,  his  ezecv^rs  or  administrators  may  lawfull*^ 
^^oeive  the  purohaseHnmiey  after  his  death.  As  the  heirs  or  do- 
TiseeB  ara  but  tnnrte^  the  moment  the  mimffj  is  paid  to  the  per- 
sonal representatives  it  is  oonaiideted  ^^  at  home"  in  theii:  hands, 
as  between  the  vendor  and  vendee,  and  the  eflect  of  the  payment 
b  precisely  the  same  as  if  the  money  had  beeoa  paid  to  the  vendor 
in  bis  fifetime.  What  ift  that  effect  ?  A  vendor,  with  payment 
of  the  purchitse^money,  is  a  tfostee  for  the  vendee;  and  as  no 
reason  exists  for  any  longer  separation  of  the  legal  from  tb<) 
e^iUMe  estate,  the  vendee,  according  to  the  rule  in  Fennsylvania, 
beeomes  sewed  of  the  legal  edtate.  A  mort^i^ee  m,  in  fJMrm,  the 
lidder  c^  the  legtd  <aitate,  bitt  the  estate  m  equity  follows  the 
debt,  and  therefore  tl^  assignee  of  ^e  administrators  of  the  mort- 
gagee may  midntain  ejectment:  Sampson  v.  Animons,  1  BifH. 
177.  And,  upon  the  same  principle,  it  is  eonceived  that  the  per- 
sonal representiitiVM  of  «he  vendor  might  halve  the  savie  ^remedy 
for  the  purchase-money.  Their  right  to  maintain  ejectment  for 
it,  at  Ais  time,  is  oertainlv  clear,  sipce  it  has  been  expresfiify 
affirmed  by  the  Act  of  9th  April,  1849,  section  5. 

In  the  case  before  as,  the  vendor  entered  into  n  binding  eon- 
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tra<jt,  in  writing,  for  the  sale  of  the  land,  and  recwyed  the  greater 
part  of  the  purchase-money.  The  porchaser  took  possession  in 
1840,  and  has  remained  there  ever  since.  On  the  7th  February, 
1844,  after  the  death  of  the  vendor,  the  residue  of  the  purchaae- 
money  was  paid  to  his  administrator.  These  facts  are  not  disputed. 
They  are  established  by  the  proceedings  of  the  vendor's  adminis- 
trator and  the  purchaser,  in  obtaining  a  decree  of  specific  per- 
formance. That  decree,  and  the  deed  made  in  pursuance  oi  it, 
are  primd  facie  evidence  for  the  purchaser,  although  the  heirs  of 
the  vendor  had  no  notice  of  them.  The  want  of  notice  might 
entitle  the  heirs  to  go  into  evidence  for  the  purpose  of  showing 
that  no  decree  ought  to  have  been  made.  But  nothing  of  the 
kind  was  attempted  here.  The  justice  of  the  decree  is  not  in  any 
manner  impeached.  On  the  contrarr,  on  the  evidence  before  us, 
we  see  that  the  purchaser  is  entitlea  to  such  a  decree,  and  that 
the  heirs  of  the  vendor  have  no  just  ground  whatever  to  resist  it. 
The  Court  was,  therefore,  correct  in  giving  a  peremptory  instruo* 
tion  in  favour  of  the  defendants. 

Judgment  affirmed. 


Fulton  versus  Moore. 

Where  a  testator  devised  as  follows:  "  I  will  that  my  son  Ephraim  have  the 
home  plaoe,  where  I  now  liye,  by  paying  the  legatees  their  respective  shares, 
also  tne  clock  as  it  stands ;  also  a  norse  valued  at  |75 ;  a  good  saddle  and 
bridle ;  also  a  good  bed  and  bedding/^  And  in  a  subeeqoent  part  of  the  will 
provides  "  as  my  son  Ephraim  has  tnese  moneys  to  make,  he  shall  have  a  rea- 
.sonable  time  allowed  him  vrithout  distressing  or  incurring  costs :  and  further, 
it  is  my  will  that  should  any  of  my  heirs  die  without  lawful  heirs  from  their 
body,  &eir  part  shall  return  and  be  divided  equaUy  amongst  the  surviving 
heirs  i"  Ephraim  entered  and  paid  the  legacies.  Meid,  tm  he  took  a  fee 
simple,  and  not  a  fee  tiul  in  the  land. 

Where  a  person  accepts  a  legacy  bequeathed,  it  is  an  election  to  stand  by 
theprovisions  of  the  will. 

Where  the  legacy  was  received  in  mistake,  it  might  be  refunded,  but  not 
after  long  acquiesoenoe,  and  to  the  ii^ury  of  third  persons  whose  rights  have 
intervene. 

Where  the  party  is  in  possession  of  land,  a  release  to  him  will  convey  a  fee 
simple  without  words  of  inheritance. 

It  a  married  woman  in  consideration  of  a  release  of  real  estate  to  her,  joins 
her  husband  in  conveying  to  the  releasor  a  different  part  of  her  real  estate, 
without  a  separate  acknowledment,  and  she  and  her  husband  afterwards  con- 
vey the  released  estate,  by  a  deed  accompanied  with  a  separate  acknowledg- 
ment, she  and  her  heirs  will  be  estopped  m  equity  from  taking  advantage  of 
the  defect  in  the  first  convevance. 

A  judicial  sale  is  not  within  the  statute  of  f^uds  and  perjuries. 

Where  a  man  is  executor  of  a  will  in  which  real  estate  is  devised,  and  p^*- 
mits  the  devisee  to  remain  in  possession  of  it,  and  attests  as  a  witness  a  con- 
veyance of  it  by  the  devisee,  he  would  be  estopped  from  claiming  it  as  his  own. 

Eerob  to  the  Common  Pleas  of  Wa$hinfftan  county. 
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This  was  an  ejeotment  brought  by  Thornton  L.  Moore  and  Dorcas 
his  wife  against  Abraham  Fulton,  to  recover  the  one  undivided 
third  part  of  a  tract  of  land  in  Carroll  township,  Washington 
county,  containing  one  hundred  and  eighty  acres. 

The  wife  of  the  plaintiff  below,  Dorcas  Cooper,  now  Moore,  was 
the  daughter  of  one  of  the  legatees  under  the  will  of  John  Cooper, 
deceased,  under  whom  both  parties  claim. 

The  will  of  John  Cooper  is  dated  15th  September,  1821,  and 
registered  24th  of  December  following.  In  that  will  he  devised 
the  land  in  dispute  to  his  son  Ephraim  Cooper,  which  devise  with 
the  legacies  were  as  follows : — 

Item  2d.  ^^  To  his  wife  Macy  Cooper,  to  hold  the  third  of  the 
movables  or  the  value  thereof,  to  have  a  horse  to  ride  when  she 
chooses,  one  cow,  the  room  she  chooses  in  the  house,  and  the  two 
black  boys,  with  the  third  of  the  interest  of  his  real  estate.   ^ 

8d.  "To  his  son  Jacob  $1200,  subject  to  what  had  been  previ- 
ously paid  him,  the  rest  to  be  made  in  yearly  instalments  that  can 
be  made  without  distressing  for  it. 

4th.  "  To  his  daughter  Susannah  (afterwatds  married  to  Camp- 
bell) he  gives  a  horse  valued  at  $50,  saddle  and  bridle,  cow,  two 
good  beds  and  bedding,  and  9500,  to  be  paid  after  Jacob's  legacy. 

5th  reads  as  follows : — "  I  will  that  my  son  Ephraim  have  the 
home-place  where  I  now  live,  by  paying  the  legatees  their  respect- 
ive shares,  also  the  clock  as  it  stands,  also  a  horse  valued  at  $75, 
a  good  saddle  and  bridle,  also  a  good  bed  and  bedding. 

6th.  "  To  Dorcas  he  gives  a  horse  valued  at  $50,  saddle  and 
bridle,  cow,  two  good  beds  and  bedding,  and  $500,  to  be  paid  in 
one  year  after  Susannah's. 

7th.  "To  his  son  John  he  gives  the  McCracken  Place  and 
$200,  a  horse  valued  at  $70,  saddle  and  bridle,  bed  and  bedding. 

8th.  "  To  his  daughter  Eliza  (afterwards  wife  of  John  J.  Lynn) 
he  gives  a  horse  valued  at  $50,  saddle  and  bridle,  cow,  and  two 
go<Kl  beds  and  bedding ;  also  $500  to  be  paid  when  she  comes  of 
age. 

9th.  The  testator  provides,  "as  my  son  Ephraim  has  these 
moneys  to  make,  he  shall  have  a  reasonable  time  allowed  him 
without  distressing  or  incurring  costs :  and  further,  it  is  my  will 
that  should  any  of  my  heirs  die  without  lawful  heirs  from  their 
bod^,  their  part  shall  return  and  be  divided  equally  amongst  the 
surviving  heirs." 

Under  this  will  Ephraim  took  possession  of  the  property,  and 
paid  the  legacies  charged  upon  the  same. 

He  died  in  1888,  unmarried,  and  without  issue,  having  executed 
his  will,  dated  August  22,  1838,  and  registered  17th  September, 
1838. 

By  his  will  he  devises  the  property  in  dispute  to  his  sister  Eliza 
Lynn,  as  follows,  to  wit:  " It  is  my  will,  and  I  do  hereby  devise 
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to  my  sister  BHza  Coqper^  and  xnj  moihor  TAmy  Q^Ofew^  M  my 
real  and  personal  estate  ef  erery  kind  aid  desoriptkm,  and  aU  m j 
rights  and  credits  whatsoerer  (exoept  as  ihoffs  heqn^ih^)^  to  be 
by  them  held  uid  enjoyed  in  e^nal  shares  until  i&^  dMth  of  mj 
mother ;  and  after  the  death  of  my  mother  U  is  my  viH  that  her 
share  shall  also  go  to  Slisa  Cooper  my  aisler^  ^)Qolately  i»u} 
entirely. 

^^  This  derise  I  oonsider  will  embrace  the  heesasv-plftce  on  which 
I  lire,  as  I  kayo  paid  out  of  my  own  earnings  and  industry  the 
shares  devised  to  the  other  heirs  of  my  fatlier  in  his  wilL" 

He  also  bequeaths  to  his  sister  Dorcas  fife  doUMS,  which  WM 
paid  to  her  by  the  executor. 

Mrs.  Macy  Cooper,  the  widow  of  John  Cooper,  smrvived 
Sphraim^  b«t  died  before  the  institution  of  this  suit, 

Eliza  Cooper  having  intermarried  with  John  J.  Lynn^  she  and 
her  mother  took  possession  of  this  property  in  pwrsoaince  of  the 
will  of  Epkraim. 

Ephraim,  during  his  lifetime,  had  taken  out  letters  of  adminis- 
tration upon  the  estate  of  his  deceased  brother  Jacobs  who  had 
died  seised  of  a  certain  house  and  lot  in  Williaaisport^  in  said 
county.  Sphraim  Cooper,  as  administrator,  presented  a  petition 
to  the  Orphans'  Court,  and  thereupon  obtained  a  decree  for  the 
sate  of  the  said  property,  for  the  payment  of  the  debts  of  the 
intestate.  An  order  of  Court  was  thereupon  issued  for  the  sale 
of  the  property  upon  the  premises,  on  the  second  MoiKlay  of 
August,  IS^l.  There  was  no  return  made  to  the  order,  but  the 
properly  was  sold,  as  appears  by  an  entrv  endorsed  iq>on  the 
terms  of  sale,  to  Manasseh  Reeves,  for  $800.  Manasseh  Reevea 
died  shortly  after,  and  no  conveyance  is  found  of  the  pr(^rty  to 
Ephraim.  Sphraim  Cooper,  however,  was  in  possesion  of  tha 
property  at  his  deatii,  and  devised  the  same  by  Ida  will  to  his  sis- 
ter EUsa. 

John  J.  Lynn,  the  husband  of  Eliaa,  took  out  letters  of  admi- 
nistration,  de  bonii  non^  upon  the  estate  of  Jacob,  and  accounted 
in  his  settlwnent  tor  ike  sum  of  $800,  as  paid  by  Eph»im>  to  the 
estate,  which  amoant  WMit  to  the  creditors  of  Jaeobw 

After  tiie  intermarriage  of  John  J.  Lynn  and  Elisa  Coopefy 
Dorcas,  the  plaintiff  bdow,  laid  olann  under  the  will  of  her  lathear 
John  Cooper,  to  a  portion  of  the  estate  of  Epbaimi  then  in  the 
possession  of  Macy  Cooper  the  mother,  and  Eliza,  by  tiie  wiU  of 
Ephraim ;  wl^ereupon  an  affreement  was  entered  into  between  the 
parties,  Dorcas  Cfooper,  Macy  Cooper,  and  John  J.  Lynn  and 
wife,  for  the  settlement  of  all  difficulties  and  their  mutual  claims. 
This  agreement,  under  seal,  was  dated  the  5th  day  of  October, 
1837,  by  which  a^eement  John  J.  Lynn  and  Eliza  his  wife  agreed 
to  convey,  and  did  thereby  convey  to  Dorcas  Cooper  the  house 
and  lot  before  mentioned  in  Williaioisport,  then  in  her  possesion, 


Digitized  by  CjOOQIC 


im.^  OP  ??NNSYLVA1«4..  471 


t 


[FttUon  V.  Moore.} 

upL  fee  aimi^  and  Doroas,  in  oonsideK^tion,  oi  tka  premiBoSy  ^^  re- 
leased, acquitted)  diBchar^ed,  and  conveyed  to  the  said  John  J. 
Lynn  and  Elixta  his  wife,  m  right  of  the  said  Eliza,  all  right,  title, 
interest,  claim,  or  demand  she  had  to  the  real  and  personal  estate 
of  Ephraim  Cooper,  or  to  the  real  estate  or  personal  estate  of 
John  Cooper,  deceased,  under  his  will,  and  by  reason  of  the  said 
Ephraim  haying  died  without  issue ;"  which  agreement  was  entered 
of  record  i^  the  recorder's  office  of  the  county. 

On  the  19th  of  May,  1842,  John  J.  Lynn  and  wife  by  deed 
conveyed  the  ie^m  in  dispute  to  James  Nicholls,  which  was  duly 
recorded;  and  o^  die  26th  of  July,  1842,  James  Nicholls  and 
wife  conveyed  the  same  by  deed  to  Henry  Fulton,  the  present 
owner  and  real  defendant  in  this  cgectment,  under  whom  Abraham 
Fulton,  the  part^  in  possession,  held  at  the  time  of  the  commence- 
ment of  this  action* 

The  defendant  below  submitted  the  following  points : — 

1.  That  by  the  Sth  item  in  the  will  of  John  Cooper,  Bphraim 
took  a  fee  simple  in  the  home-place. 

2.  That  the  latter  clause  of  the  9th  item  doe3  not  limit  the 
estate  of  Ephraim,  but  has  reference  merely  to  the  former  clause 
ef  the  same  item,  by  which  time  is  given  to  Ephraim  for  the 
payment  of  the  legacies  given  to  the  other  heirs,  and  contemplate 
the  contingency  (U  some  of  the  legatees  d^ing  before  that  time 
should  expire,  and  provides  in  that  event  that  ^^  their  part*'  shall 
he  divider  equally  among  the  other  heirs." 

8.  That  Dorcas,  the  plaintiff,  having  accepted  a  leeacy  under 
the  will  of  Ephraim,  cannot  now  impeach  it  and  deny  the  validity 
of  the  device  of  the  land  in  dispute  contained  in  it. 

4.  That  the  indei^ture  tripartite  of  the  5th  of  October,  1887, 
between  Macy  Cooper,  Dorcas  Cooper,  and  John  J.  Lynn  and 
wife,  conveys  to  Lynn  and  wife  the  legal  title  of  Dorcas  (if  any 
^he  had)  to  the  land  in  dispute,  and  that  the  subsequent  neglect 
w  omisaie^  ol  Mrs.  Lynn  to  acknowledge  that  deed  does  not 
afiect  the  title  eonveyed  by  Dorcas. 

5.  l^t  if  IfickoUs,  or  the  defendant,  purchased  upon  the 
laith  of  the  le^al  title  thus  vested  in  Lynn  and  wife,  without  no- 
lioe  of  an;^  fraud  upon  the  part  of  Dorcas,  or  want  of  adequate 
eonsideration  paid  her,  the  defendant  cannot  be  affected  by  either. 

€.  That  to  affect  the  defendant  by  fraud  or  gross  inadequacy 
^  price,  the  plaintiff  must  bring  home  notice  to  both  Nicholls 
uddefeoidant.  If  either  of  them  purchased  without  such  notice, 
notice  to  the  other  will  not  affect  the  defendant. 

Upon  these  points  the  Court  below  (Gilmore,  P.  J.)  charged 
^e  jury  as  follows : — 

"  The  will  of  John  Cooper  is'  proved  on  the  24th  of  December, 
1830.  Both  parties  claim  under  this  wilL  The  testator  left  six 
ohildren  living  ^t  the  time  of  his  death,   vis.:  Jacob,  John, 
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Ephraim,  Susannah,  intermarried  with  Patrick  Campbell,  Dorcas 
(the  female  plaintiff),  and  Eliza,  intermarried  with  John  J.  Lynn. 
The  three  first  died  after  the  testator,  unmarried  and  without 
issue.  The  three  last  mentioned  are  still  living.  The  5th  item  in 
the  will  is  as  follows : — ^  I  will  that  my  son  Ephraim  have  the 
home-place  where  I  now  live,  by  paying  the  legatees  their  respect- 
ive shares,  also  the  clock  as  it  stands,  also  a  horse  valued  at  seventy 
dollars,  with  a  good  saddle  and  bridle,  likewise  also  a  good  bed 
and  beddine.'  In  the  3d  item  he  gives  to  his  son  Jacob  $1200, 
deducting  therefrom  what  he  has  paid  for  him.  In  the  7th  item 
he  gives  his  son  John  the  McCracken  Place  and  two  hundred  dol- 
lars, also  a  horse,  and  other  articles.  To  each  of  his  daughters 
he  gives  $500,  a  horse  valued  at  fifty  dollars,  and  some  other 
speSfied  articles,  and  appoints  a  time  for  the  payment.  The  ninth 
clause  in  the  will  is  as  follows :  ^  I  will  that,  as  my  son  Ephraim 
has  these  moneys  to  make,  he  shall  have  reasonable  time  allowed 
him  without  distressing  or  incurring  costs,  and  further  it  is  my 
will  that,  should  any  of  my  heirs  die  without  lawful  heirs  from 
their  body,  their  part  shall  return  and  be  divided  equally  amongst 
the  surviving  heirs.' 

^^  It  is  contended  by  the  defendant  that  the  limitation  in  the  above 
recited  clause  of  the  will  is  applicable  alone  to  the  personal  and 
not  the  real  estate.  But  we  are  of  a  different  opinion,  and  in- 
struct you  that  Ephraim  took  an  estate  tail  only  in  the  premises 
in  dispute,  and  he  dying  unmarried  and  without  issue,  the  estate 
descended  in  fee  to  his  sisters,  the  brothers  having  died  unmarried 
and  without  issue. 

^^  But  it  is  said  that  the  tripartite  indenture,  as  it  is  called,  of 
the  5th  of  October,  1887,  between  Macy  Cooper  (the  widow), 
Dorcas  Cooper,  and  John  J.  Lynn  and  wife,  conveys  to  Lynn  and 
wife  the  legal  title  of  Dorcas.  We  are  however  of  opinion,  from 
a  careful  consideration  of  said  deed,  that  the  same  is  inchoate, 
that  something  was  contemplated  in  the  deed  to  be  done  towards 
the  perfection  of  the  consideration,  which  was  not  done,  but  left 
to  be  completed  at  some  future  time,  which  made  the  instrument 
an  unexecuted  contract — and  this  writing  being  the  foundation  in 
part  of  the  title  derived  from  Lynn  and  wife,  all  persons  were 
charged  with  notice  of  the  fact,  that  it  did  not  purport  the  consi- 
deration to  be  ffiven  to  Dorcas.  The  want  then  of  the  acknow- 
ledgment of  Eliza  Lynn,  left  Dorcas  without  any  other  title  to  the 
house  and  lot  (which  was  the  consideration  of  her  conveyance  of 
the  premises)  other  than  what  she  possessed  by  virtue  of  heir- 
ship to  her  brother  Jacob,  who,  it  is  admitted,  died  seised  of  it. 
This,  then,  disposes  of  the  first,  second,  and  fourth  points  put  by 
defendant. 

"In  answer  to  the  third  point,  we  say  that  tiie  acceptance  of 
the  five  dollars  willed  to  the  plaintiff,  Dorcas,  by  the  will  of 
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Sphraim,  will  not  preclude  her  from  denying  the  right  of  thoee 
claiming  her  land  under  the  same  will.  If  the  acceptance  of  this 
trifle  could  be  construed  into  what  is  called  a  disappointment  of 
the  will,  she  could  in  equity  now  be  permitted  to  make  restitution : 
2  Mad.  Oh.  42. 

^^  We  answer  the  5th  and  6th  points  in  the  aBSrmatiye,  and  say 
the  law  is  correctly  stated  therein,  if  the  title  of  Lynn  and  wife 
had  been  what  is  called  a  legal  title ;  but  so  far  as  it  was  deriyed 
from  Dorcas  it  was  not  legal,  and  the  purchasers  of  it  were  bound 
to  take  notice  that  the  consideration  was  not  perfected  in  the  tri- 
partite deed." 

The  jury  found  for  the  plaintiffs. 

Whereupon  the  defendant  sued  out  this  writ,  and  assigned  the 
following  errors : — 

1.  The  Court  erred  in  instructing  the  jury  that,  under  the  will 
of  John  Cooper,  Ephraim  took  only  an  estate  tail,  and  that  at  his 
death  without  issue,  the  premises  in  dispute  descended  to  his  sis- 
ters in  fee. 

2.  The  Court  erred  also  in  charging  the  jury  in  the  negatiye 
upon  defendant's  second  point  submitted,  to  wit :  that  the  9th 
item  in  the  will  of  John  Cooper  limited  the  estate  of  Ephraim,  &c. 

8.  The  Court  erred  in  charging  that  the  tripartite  indenture 
between  Macy  Cooper,  Dorcas  Cooper,  and  John  J.  Lynn  and 
wife,  did  not  fully  conyey  the  legal  estate  of  Dorcas  (if  any  she 
had)  in  the  premises  to  Lynn  ana  wife. 

4.  The  Court  erred  in  the  charge  in  stating  that  the  want  of 
acknowledgment  of  the  tripartite  deed  by  the  wife  of  John  J. 
Lynn,  defeated  the  conyeyance  of  the  premises  by  Dorcas  to  Lynn 
and  wife,  and  that  such  want  of  acknowledgment  was  notice  to 
purchasers  of  want  of  consideration  and  fraud. 

5.  The  Court  also  erred  in  charging  in  the  negatiye  upon  de- 
fendant's third  point,  to  wit,  that  Dorcas  haying  accepted  a  legacy 
under  the  will  of  Ephraim,  could  not  afterwards  impeach  the 
yalidity  of  that  will. 

•  6.  The  Court  also  erred  while  affirming  defendant's  two  last 
points  submitted  in  stating  that  the  conveyance  by  Dorcas  was 
not  a  legal  conyeyance,  and  that  purchasers  were  by  the  deed 
itself  notified  of  want  of  consideration  abd  fraud. 

JEwinffy  Cf-oWj  and  Murdoch,  for  plaintiff  in  error. 

The  opinion  of  the  Court  was  deliyered  by 

LowRis,  J. — The  plaintiffs  below  cannot  succeed  in  this  action, 
and  this  judgment  must  be  reversed,  if  the  estate  granted  to 
Ephraim  Cooper,  by  his  father's  will,  is  a  fee  simple.  There  are 
certainly  expressions  relating  to  a  dying  without  issue  that  are 
quite  sufficient  to  turn  any  estate  into  a  fee  tail  if  they  apply  to 
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Uy  and  these  aeom  at  first  sight  to  be  intended  to  aj^y  to  all  tb# 
d;eTi8es  and  bequests,  and  to  a  general  dying  withoojt  issue. 

But  a  more  careful  examination  of  the  whole  will  snggestt  ^ 
doubt  whether  the  clause  relied  on  applies  to  all  the  shares  giv^ 
in  the  will.  The  words  "  any  of  my  heirs"  are  large  enough  fw 
tiiiis,  and  therefore  we  must  look  at  the  devises  and  b^uests,  and 
see  whether  words  of  entailment  will  apply  to  them. 

To  Jacob  he  gives  $1200 — to  Susannah  a  horse^  saddle,  bridle, 
a  oow,  two  beds,  and  $500 — to  Dorcas  the  same ;  to  Eliza  the 
aame ;  to  John  a  farm,  $200,  horse,  saddle,  bridle,  and  bed ;  and 
to  Ephraim  the  home-place,  a  clock,  a  horse,  saddle,  bridle,  and 
bed,  and  charges  upon  him  the  payment  of  the  legacies ;  and  it 
wocdd  seem  that  the  horses,  &c.,  were  to  be  purchasied  by  him. 

Now,  it  is  plainly  impossible  to  suppose,  from  a  gea^*al  provi- 
sion for  a  dyiiig  without  issue,  that  he  was  thinking  of  entailing, 
iJl  alike  with  the  land,  these  gifts  of  money  and  chattels  thai 
perish  in  the  using,  or  of  giving  a  mere  life  estate  in  them,  with 
a  qu€LS%  executory  devise  over ;  yet  such  would  be  the  effect  of 
giving  the  clause  in  question  as  general  an  application  as  the 
words  would  allow.  We  are  obliged,  tl^erefore,  to  presume  and 
00ek  for  an  intent  to  give  it  a  special  application. 

As  words  of  entailment  it  seems  to  be  especially  applicable  to 
land.  Did  the  testator  intend  to  limit  its  application  to  the  shares 
of  John  and  Sphraim,  and  to  jzive  th^m  mere  esta^s  t%il?  Th^ 
he  was  thinking  of  John  and  Ephraim,  and  would  naturally  hav^ 
named  thei^,  and  ftot  said  "if  any  of. my  heirs."  We  can  de- 
rive no  aid  fron^  the  word  "  heirs,"  for  it  is  an  ordinary  inaccu- 
racy, and  means  here,  or  may  mew,  devisees  and  legatees.  Wf 
discover  no  intent  to  dis^i^^guish  th^  titles  granted  to  John  and 
Ephraim  from  those  graqte4  to  the  others,  and  it  is  very  difficult 
to  suppose  that  be  was  caitailing  Ephraim's  title,  for  which  he  was 
requiring  him  to  pay  so  heavily.  These  charges  upon  it  werf 
swoient  to  imply  a  fee  simple,  without  the  introductory  clause^ 
and  without  words  of  inheritance. 

We  must  therefore  study  this  clause  in  its  immediate  connex- 
ion. The  teatator  treats  of  nine  different  subjects  in  nine  dis- 
tinct paraeraphs,  providing  in  the  first  for  his  debtee  in  the  second 
for  his  wife,  and  allotting  one  to  each  of  his  children  to  describe 
their  several  shares,  and  in  the  ninth  is  the  clause  that  demands 
interpretation.  It  is  as  follows :  ^^  I  will  that  aa  my  son  Ephraim 
has  those  moneys  to  raise,  he  shall  have  reasonable  time  allowed 
him  without  distressing  or  incurring  9o#ts ;  and  further  it  is  my 
will  that,  should  any  of  my  heirs  die  without  lawful  heirs  from 
their  body,  their  part  shall  returi;!,  and  be  divided  equally  amongst 
the  surviving  heirs." 

On  account  of  the  difficulties  already  suggested,  we  feel  con- 
strained to  limit  the  application  of  the  clause  in  ^question  by  the 
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principal  tltoiight  in  tlie  paragraph  in  whioli  we  fiad  it.  The  ted* 
tator  was  thinking  of  the  difl^nltj  SphraiDi  micht  have  in  payiDg 
the  legacies,  and  was  providing  thai  he  should  have  time  to  do  it, 
and  then  it  was  natural  to  think  that  some  of  the  legatees  might 
die  during  this  delay  without  issue,  and  be  provides  for  this  by 
giving  their  shares,  or  any  unpaid  balance  of  Ihem  to  the  sur- 
vivors. The  clause  is  therefore  intended  to  provide  for  this  special 
dying  without  issue,  and  therefore  it  relates  only  to  the  legacies; 
and  this  is  the  most  general  am>lioation  that  it  can  receive.  It  is 
a  clause  selected  from  a  form  book,  somewhat  altered  and  not  wett 
applied,  and  yet  h  is  no  worse  than  is  very  commonly  found  in 
inlls  drawn  by  unprofessicmal  persons. 

This  conclusion  renders  it  unnecessary  to  notice  any  of  the 
other  questions  raised  by  the  assignments  of  error. 

Judgment  reveroed,  and  a  new  trial  awarded.    ' 

Lbwis,  J. — ^I  concur  with  the  majority  in  the  opinion  just  de- 
livered, and  submit  some  further  remarks  in  support  of  the  judg- 
ment to  be  entered  in  this  Court. 

Moore  and  wife  bring  this  ejectment,  in  right  of  the  wife,  as 
one  of  the  heirs  of  John  Cooper,  deceased,  to  recover  an  interest 
in  a  tract  of  land  which  tbe  latter  had  devised  to  his  son  Ephraim. 
The  allegation  of  the  plaintiff  is,  that  the  devise  to  Ephraim 
Cooper  gave  him  (mlj  an  estate  tail,  and  that  as  he  <Med  without 
issue,  the  plaintiffs  are  entitled  to  recover.  If  the  devise  to 
EphriBirim  Cooper  carried  a  fee  simple,  the  plaintiffs  have  no  right 
wnatever.  Tne  will  of  John  Cooper,  deceased,  gives  to  his  son 
Ephraim  the  place  in  controversy  ^  by  paying  me  Ugettees  their 
reipective  shares,*'  It  then  proceeds  to  give  one-third  of  the  in- 
terest to  the  widow,  $500  to  each  of  the  three  daughters,  and 
$200  to  the  other  son,  making  (exclusive  of  the  one-third  which 
ffoes  to  the  widow)  the  sum  of  $1700,  which  Ephraim  is  to  pay  to 
^e  other  heirs  for  their  ^'share$*'  of  the  farm.  These  were  not 
mere  legacies  of  an  ordinary  character.  They  were  intended  and 
designated  in  the  will  as  ^Uhe  respective  shares"  of  the  other 
heirs.  There  can  be  no  doubt  whatever  that  this  clause,  if  not 
eontrolled  by  other  parts  of  the  will,  gives  Ephraim  a  fee  simple : 
6  Watt$  171 ;  5  Barr  355.  But  a  (kubt  is  created  b^  a  subse- 
quent clause.  After  giving  the  legacies  to  the  other  children,  the 
testator  says,  that,  ^^as  my  son,  Ephraim,  has  these  moneys  to 
make,  he  shall  have  reasonable  time  allowed  him,  without  distress- 
ing or  incurring  costs ;  and,  further,  it  is  my  will  that,  should 
any  of  my  heirs  die  without  lawful  heirs  from  their  body,  their 
part  shall  return,  and  be  divided  equally  amongst  the  surviving 
heirs.''  The  provision  for  the  contingency  of  a  death  without 
issue,  is  introduced  immediately  after  the  clause  which  ^ves 
Ephraim  ^  a  reasonable  time  to  make  the  moneys,"  which  he  is 
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directed  to  pay  to  the  other  children,  and  may  therefore  be  un- 
derstood to  be  confined  to  a  death  without  issue,  before  payment 
of  the  money  by  Ephraim.  It  has  relation  to  the  death  of  the 
testator's  "heirs,"  and  operates  solely  upon  their  ^^ parts**  or 
"  shares"  of  the  estate  given  by  the  wiU.    Ephraim,  so  far  as  re- 

Srds  the  farm  in  controversy,  is  rather  a  purchaser  than  an  heir. 
e  is  certainly  so  to  the  extent  of  four-fifths  of  it,  because  ho 
is  directed  to  pajr  to  the  other  four  heirs  "  their  respective  shares." 
If  this  construction  be  adopted,  all  the  clauses  of  the  will  stand 
together  in  harmony,  and  Ephraim  takes  a  fee  simple.  If  the 
opposite  view  be  taken,  two  clauses  in  the  will,  occurring  in  differ- 
ent parts  of  it,  and  having  np  necessary  connexion,  are  made 
to  stand  in  repugnancy  to  each  other — the  one  giving  a  fee  sim- 
ple, and  the  other  limiting  the  gift  to  an  estate  tail.  I  am  there- 
fore inclined  to  the  opinion  that  Ephraim  took  a  fee  simple,  and 
that  it  passed  under  his  will  to  his  sister,  Mrs.  Linn,  under  whom 
the  defendants  claim  title.  If  this  construction  be  correct,  the 
plaintiffs  below  had  no  title. 

But  there  are  other  objections  to  the  plaintiffs'  recovery. 
Ephraim,  in  his  will,  claims  the  place  as  his  own ;  alleges  that  he 
has  "  paid  out  of  his  own  earning  and  industry  the  shares  devised 
to  the  other  heirs  of  his  father  in  his  will,"  and  gives  it,  with  the 
residue  of  his  personal  estate,  to  his  mother  and  sister  Eliza  Lynn. 
Among  the  legacies  directed  to  be  paid  out  of  the  personal  estate, 
is  one  to  Dorcas,  the  female  plaintiff.  Her  receipt  of  that  legacy, 
in  1837,  was  an  election  to  stand  by  the  provisions  of  her  brother's 
will.  She  could  not  take  a  benefit  under  the  will,  and,  at  the 
same  time,  repudiate  its  provisions.  It  matters  not  that  the 
legacy  to  Dorcas  was  small  in  amount.  If  so,  or  if  it  was  received 
by  mistake,  a  chancellor  would,  perhaps,  permit  her,  within  a 
reasonable  time,  to  refund  it ;  but  after  the  rights  of  bona  fide 
purchasers  for  value  have  vested,  and  after  fourteen  years'  delay 
and  acquiescence,  no  such  relief  could  be  granted  without  doing 
ii\justice.     She  is  therefore  barred  by  her  own  election. 

But  there  is  still  another  objection  to  her  recovery.  It  is  her 
release  in  the  tripartite  deed  of  5th  October,  1837.  She  was  then 
under  no  disability.  Why  should  she  not  be  bound  by  her  own 
deed  ?  It  is  said  that  there  are  no  words  of  inheritance  in  her 
release.  This  i§  so ;  but  if  it  were  an  ordinary  conveyance,  instead 
of  a  release^  it  would,  nevertheless,  bind  her  for  life,  without  words 
of  inheritance.  But  it  is  a  release  which  enures  by  passing  a  mere 
right  of  action^  and  not  as  a  conveyance  which  passes  an  estate. 
The  releasee  was  in  actual  possession,  under  the  will  of  Ephraim, 
claiming  a  fee  simple.  It  is  not  material  whether  the  person  in 
possession  had  a  fee  simple  by  right  or  by  wrong^  by  disseisin^ 
by  discontinuance^  or  otherwise.  It  is  sufficient  XksX  she  was  in 
possession,  claiming  the  whole  estate,  and  that  the  releasor  had 
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nothing  but  a  mere  right  of  action.  In  such  case  the  release 
passes  the  right  without  words  of  inheritance.  The  instrument 
before  us  is  in  due  form  of  law,  and  well  sustained  by  the  prece- 
dents. But  it  is  alleged  that  the  release  does  not  bind  her,  because, 
by  the  same  instrument,  John  J.  Lynn  and  Eliza  his  wife  conveyed 
to  her  a  house  and  lot  in  Williamsport  (now  Mononmhela  City), 
and  that,  as  Mrs.  Lynn  did  not  acknowledge  that  deed,  upon  a 
separate  examination,  it  is  not  binding  upon  her,  and  therefore 
Dorcas  may  repudiate  her  release  contained  in  the  same  instru- 
ment. This  defect  of  title,  it  is  contended,  is  one  which  lie$  in 
the  path  of  the  purchaser  under  Mrs.  Lynn ;  appears  upon  the 
face  of  the  title  papers;  and  that  he  is  therefore  aff'ected  with 
constructive  notice  oj  it.  It  is  not  pretended  that  he  had  notice 
of  any  other  defects  in  the  title  to  the  house  and  lot  conveyed  to 
Dorcas.  I  therefore  throw  out  of  view,  for  the  present,  all  other 
alleged  defects  of  title  to  that  property,  and  proceed  to  consider 
the  only  one  which  can  affect  the  purchaser  under  Mrs.  Lynn. 
The  release  of  Dorcas  Moore's  claim  to  the  land  in  controversy 
was  the  consideration  for  Mrs.  Lynn's  conveyance  of  the  house 
and  lot  to  Dorcas.  When  Mrs.  Lynn,  on  the  19th  May,  1842, 
conveyed  the  land  in  controversy  to  James  Nichols,  by  deed  duly 
acknowledged^  separate  and  apart  from  her  husband^  she  performed 
a  le^al  act,  in  due  form  of  law,  which  bound  her  as  effectually  as 
if  she  had  not  been  under  coverture.  The  act  being  legal,  is  fol- 
lowed by  all  legal  and  equitable  incidents  of  a  valid  act.  Having 
thus  irrevocably  parted  with  the  land,  she  could  never  reclaim  it. 
Having  thus,  by  a  valid  act,  appropriated  to  her  own  benefit  the 
consideration  received  from  Dorcas  for  the  house  and  lot  in  Mo- 
nongahela  City,  she  could  never  afterwards  recover  that  property 
from  Dorcas.  A  married  woman  is  to  be  protected  against  the 
duress  of  her  husband,  but  she  is  not  to  be  sustained  in  the  perpe- 
tration of  a  fraud.  She  is  bound  by  the  rules  of  common  honesty 
as  firmly  as  others. 

Her  conveyance,  without  separate  acknowledgment,  is  not  so 
absolutely  void  as  to  be  incapable  of  confirmation.  Wherever 
she  takes  the  consideration,  by  an  act  free  from  the  actual  or 
presumed  coercion  of  her  husband,  she  is  barred  by  her  election 
from  impeaching  her  conveyance.  The  case  of  Share  t;.  Anderson, 
7  Ser.  ^  R.  48,  is  an  illustration  of  the  principle.  It  is  true  that 
the  clami  to  the  consideration,  in  that  case,  was  made  after  the 
death  of  her  husband ;  but  it  is  in  principle  the  same  as  a  claim 
to  it  made  in  his  lifetime,  if  made  m  sucn  form  as  to  exclude  the 
presumption  of  marital  control.  An  acknowledgment  before  a 
magistrate,  apart  from  her  husband,  is  the  mode  prescribed  by 
law  for  that  purpose.  That  a  married  woman  cannot  dishonestly 
retain  real  estate  conveyed  to  her  trustee,  and,  at  the  same  time, 
avoid  her  bond  and  mortgage  far  it  on  tiie  ground  of  coverture. 
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is  shown  by  ilte  case  of  Heacoofk  v.  Fly,  2  Sarru  540.  The  B«me 
principle  has  been  decided  where  she  joined  her  hvsband  in  % 
judgment  for  the  consideration  of  land  conveyed  to  both  jointly* 
The  same  principles  goTcms  in  the  case  of  ii^ante.  If  an  infant 
takes  an  e^»te  and  agrees  to  pay  rent,  he  cannot  protect  himself 
from  the  ifent,  if  he  enjoys  the  estate  When  of  full  a^e :  2  KerU 
240.  If  aii  mfloit  hnsbaad  give  his  bond  fbr  his  w^e's  debt% 
eontracted  by  her  when  90k  by  liotes,  aind  take  up  h^  notes,  and 
afterwards  pleads  infhncy  to  an  action  Inrought  on  his  %oad^  ohan>- 
eery  will  compel  him  to  give  np  the  noted^  and  order  him  not  to 
plead  the  statute  of  limitations  against  them :  Glarii  «.  Oobley,  2 
<Jox  178;  1  Mad.  Oh.  381.  And  generally,  if  an  infant  avoidfl 
a  contract  when  he  comes  of  age,  he  most  restore  t^e  considera- 
tion, if  in  his  power ;  and  his  conrersion  of  it  to  his  own  use,  after 
he  comes  of  age,  is  a  ratification  of  the  contract :  15  JUasi.  359 ; 
IJT;  jE  78;  7  Oot^en  179;  6  K.  H.  839;  5  Sunt^h.  70.  Whe- 
ther  the  contract  be  void  or  voidable,  or  whether  it  be  miade  by 
mn  infant  or  feme  oottrtj  is  ittaiaterial,  because  its  validity  de- 
pends, not  so  much  upon  I'atification  as  upon  honesty  and  con- 
science, whidi  will  not  permit  any  otie  ai\|iiBtly  to  ^oy  botii  the 
thing  itself  and  its  value.  The  two  are  so  repugnant  to  each 
other,  that  the  enjoymlent  of  the  one,  in  any  form  which  the  law 
aanctions,  operates  as  an  estoppel  against  a  claim  to  the  other. 
If  the  consideration  be  aiticles  necessity  for  an  infant^  or  if  the 
noney  be  borrowed  and  applied  to  ihk  payment  of  debts  for 
necessaries,  the  infieuit  is  bound  to  pay  f<»r  them :  1  P.  Wm$.  483 ; 
Fbnbh  Eqyiity  78,  bete  jr.  The  act  of  borrowing  money  was  not 
4>inding,  out  the  iqsplication  of  it  to  discharge  debts  for  necessi^ 
Ties,  was  a  valid  act,  beneficial  to  the  infant,  and  therefoire  bound 
iiim  for  the  payment  of  the  money  so  ap^ed  to  his  use :  li.  So^ 
-^though  the  convqrance  by  Mrs.  Lynn  to  Dorcas  Moore  was  i^ot 
Ttdid,  because  not  properly  acknowledged,  i^  subsequent  convey* 
ance  of  the  consiaeration  received  for  it  was  properly  acknow- 
'ledged,  and  therefore  bound  her.  It  was  a  vaiid  conversion  to 
iwr  own  nse  of  the  consideration,  which  for  ev^  ostops  her  from 
impeaching  her  conveyance  to  Dorcas  Mo0]^.  The  suppositidn 
^  the  latter,  that  Mrs.  Lynn  dan  hereafter  disturb  her  |K)S6e88ion 
ef  the  WilHamsport  property,  is  entirely  fallacious ;  and  th^e  ft 
no  justice  wfaatevto  in  permitling  her,  upon  this  idle  pretence,  tf> 
disturb  the  purchasers  under  Mrs.  Lynn.  If  Doroas  Moore  had 
'made  claim  dmring  the  five  yeard  <^sft  her  sister  occupied  the  pre- 
"mises  after  the  rekaii^,  the  defedt  cei^plained  of  mlgttt  have  been 
vuared  at  dnoe  bjr  i^iose  ^hoihen  had  an  intei^est  in  curinjg  it.  But 
the  delay  tmtil  her  fki^r  cdiaed  to  have  any  motive  for  cariiif 
the  defect,  but  became  interested  in  asserting  its  existence,  aM 
the  loss  muiit  fdl  vpon  innocent  purchasers,  looks  more  l^te  a 
desire  to  p^rpetr»le»  than  to  tiefiittid  agunst  a  fraud.    Her  acquir ' 
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edcence  for  fourteen  years  after  her  own  reUase,  and  for  nearly 
ten  years  after  the  sale  by  her  sister  and  her  hvsband  to  Niohofa^ 
serves  to  strengthen  this  view  of  the  case. 

It  is  alleged  that  the  tripartite  deed  of  1887  is  ezecntory  and 
not  executed.  In  the  vieVr  I  hate  taken  of  the  oast,  this  is  imma^ 
terial,  because,  in  either  case,  t)orcibS  Mooi^  is  preefaided  from 
asserting  any  claim  to  the  land  in  disptrte.  Bat  the  conveyance 
to  Dorcas  is  executed.  It  is  in  the  ptescfnt  tense,  and  contains 
words  of  inheritance.  The  release  from  Dorcas  to  Mrs,  Lynn,  is 
also  in  Words  of  the  present  tense;  and  because  it  operated  as  » 
release  to  one  in  possession,  and  mot  as  a  conveyance,  words  of 
inheritance  were  unnecessary,  and  wefre  therefore  omitted.  Thert 
is  no  provision  for  the  execution  of  any  otbef  cottveyanee,  as 
necessary  to  the  complete  execution  of  the  contmet.  There  is  a 
mere  covenant  for  further  assurance,  "if  Ugally  rtqwred^'*  "a* 
any  time  upon  demand."  Such  a  covenant  has  never  been  held 
to  convert  a  conveyance  into  a  mere  executory  contract. 

Thus  far  we  have  considered  only  the  defects  apparent  on  the 
face  of  the  title,  because  these  are  all  that  the  purchasers  are 
bound  to  take  notice  of.  But,  if  there  was  evidence  of  notice  of 
all  the  defects  complained  of,  the  result  would  be  the  same,  be- 
cause there  wais  no  serious  defect  of  any  kind  in  Dorcas  Moore's 
title  to  the  house  and  lot  in  Williamsport.  Jacob  Cooper  (the 
brother  of  Doi'cas  Moore  and  Ephraim  Cooper)  died  seised  of  it, 
and  Ephraim  sold  it  as  his  estate,  under  an  order  of  the  Orphans' 
Court.  It  appears,  by  a  written  endorsement  on  the  conditions 
of  sale,  that  it  Wto  sold  cte  the  5th  of  August,  1831,  to  Manasseh 
Reeves  for  ^800.  It  further  appears  from  the  settlement  of  the 
accounts  of  the  administrator  of  Jacob  Cooper,  deceased,  thai 
Ephraim  accounted  for  the  $800,  the  proceeds  of  sale,  and  applied 
it  to  the  payment  of  debts  Against  the  estate  of  Jacob  Coc^)^, 
deceased.  So  far  as  the  justice  of  the  case  is  concerned,  this  puts 
an  end  to  all  claim  of  the  heirs  of  Jacob  Cooper.  The  property 
Was  sold,  under  the  decree  of  a  Court  of  competent  authority,  and 
the  proceeds  were  applied  to  the  payment  of  debts.  But  they 
allege  that  the  sale  has  never  been  confirmed.  What  of  that  7 
They  are  in  equitv  bound  to  confirm  it.  It  has  never  been  set 
aside,  and  after  they  have  had  the  benefit  of  the  proceeds,  and 
made  no  application  to  set  aside  the  sale,  btrt  acquiesced  in  it  for 
more  than  twenty-one  years,  the  Orphans'  Court  would  certainly 
refuse  to  set  it  aside.  But  there  is  no  ground  to  set  it  aside,  even 
if  the  question  were  not  affected  by  time  and  acquiescence,  and 
by  appropriating  the  consideration  to  discharge  debts.  A  judidal 
'sale  is  good  without  writing,  because  it  is  not  within  the  statute 
of  frauds.  In  this  dise  there  is  sufficient  evidence  of  a  sale  to 
Reeves  to  entitle  him  to  a  deed,  and  at  any  time,  on  appIicatioB, 
the  Orphans'  Court  would  order  the  sale  to  be  confirmed  and  a 
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deed  to  be  made  to  him.  When  he  stood  by  and  permitted  Mrs. 
Lynn  to  claim  it  as  the  devisee  of  Ephraim  Cooper,  and  sell  it  to 
Dorcas  Moore,  without  giving  notice  of  his  claim,  he  estopped 
himself,  if  he  knew  what  the  parties  were  doing,  from  ever  after- 
wards making  any  claim  to  the  property.  That  he  did  know  the 
nature  of  the  transaction,  may  be  inferred  from  the  circumstances. 
He  was  the  uncle  of  Dorcas  and  Mrs.  Lynn,  and  was  also  the 
uncle  and  executor  of  the  will  of  Ephraim  Cooper.  In  that  will, 
of  which  Beeves  was  the  executor,  Ephraim  had  asserted  a  claim 
to  the  house  and  lot,  on  the  ground  that  he  had  accounted  for  it, 
and  he  had  therein  devised  it  to  Mrs.  Lynn.  Reeves  was  also  the 
subscribing  witness  to  the  tripartite  deed  in  which  Mrs.  Lynn 
had  conveyed  it  to  Dorcas  Moore.  He  was  also  the  witness  who 
proved  the  execution  of  that  conveyance  in  1840,  in  order  that  it 
might  be  recorded.  He  has  not,  at  anv  time,  made  claim  to  the 
propertv.  Under  these  circumstances,  if  defects  of  title,  not  ap- 
parent in  the  chain  of  conveyances,  are  to  affect  Fulton,  without 
proof  of  actual  notice  of  them,  a  jury  might  fairly  infer  that 
Keeves  had  a  knowledge  of  the  contents  of  the  tripartite  deed ; 
and  if  he  had,  and  gave  no  notice  of  his  claim  until  Dorcas  had 
executed  the  release  of  her  interest  in  the  land  in  controversy,  he 
would  be  estopped  from  asserting  any  claim  to  the  property,  and 
would  stand  as  a  trustee  for  her.  On  proof  of  these  facts,  the 
Orphans'  Court  would  ^have  confirmed  the  sale,  and  would  have 
directed  a  conveyance  to  her,  as  the  party  beneficially  entitled  to 
the  property.  What  in  equity  ought  to  be  done,  may,  in  Pennsyl- 
vania, be  considered  as  done.  If  Dorcaa,  instead  of  asserting  her 
title  at  the  proper  time,  permitted  the  property  to  be  divided 
among  the  heirs  of  Jacob  Cooper,  she  herself  being  one  of  them, 
it  is  her  own  fault.  After  Mrs.  Lynn  had  sold  the  farm  to  Ni- 
chols and  received  the  consideration  for  it,  it  is  easy  to  perceive 
the  motive  which  she  and  Dorcas,  as  heirs  of  Jacob  Cooper,  might 
have  to  treat  the  house  and  lot  as  still  belonging  to  his  estate,  and 
to  divide  its  value  among  the  heirs,  after  it  had  already  been  sold 
for  his  debts.  They  may  perceive  no  dishonesty  in  such  a  trans- 
action; but  it  appears  to  me  that  a  chancellor,  or  a  judge, 
governed  by  the  principles  of  equity,  would  take  a  very  different 
view  of  the  matter. 

In  conclusion,  I  think  that  Dorcas  Moore's  claim  to  the  land  in 
controversy,  on  the  ground  that  Ephraim  Cooper  took  only  an 
estate  tail,  is  unfounded;  that,  if  it  were  originally  valid,  her 
receipt  for  the  legacy,  under  the  will  of  Ephraim,  precludes  her 
from  disputing  the  devise  of  the  land  to  Mrs.  Lynn ;  and  that  her 
release  to  the  latter  in  1837,  under  the  circumstances  in  evidence, 
bars  her  from  recovering,  in  opposition  to  her  own  deed,  so  as  to 
affect  the  title  of  an  innocent  purchaser. 

Judgment  reversed  and  venire  facia%  de  novo  awarded. 
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Kiester  versus  Miller. 

A  written  lease  of  lands,  not  exceeding  three  yeafs,  may  be  reecinded  by 
paroL 

No  express  consideration  is  necessary  to  support  such  an  agreemwt  to 
rescind ;  the  agreement  of  one  party  is  sufficient  to  make  that  of  the  other 
Talid. 

Whether  any  particular  part  of  the  evidence  is  weak  or  strong,  is  a  matter 
for  the  consicteration  of  the  jury,  and  not  for  instruction  by  tne  Court  as  a 
matter  of  law. 

The  declarations  of  a  landlord  that  the  lessee  had  given  up  the  premises, 
coupled  with  an  unsucoessfal  e^ort  to  lease  them  to  another  tenant,  are  not 
conclusive  evidence  of  a  rescission  of  a  lease. 

The  removal  of  the  tenant  from  the  premises,  and  an  unaccepted  offer  Co 
deliver  up  the  keys,  was  no  evidence  of  the  existence  of  an  agreement  for  the 
termination  of  the  lease. 

Erroe  to  the  Common  Pleas  of  AllegheiMf  eountt/. 

This  was  an  action  of  debt,  brought  by  Jacob  Kiester  and  Har- 
riet his  wife,  befcore  a  justice  of  the  peace,  to  recover  from  George 
and  Jacob  Miller,  one  year's  rent,  alleged  to  be  dne  on  the  Ist 
of  October,  1868.  On  the  14th  dav  of  February,  1852,  Mrs. 
Kiester  leased  the  premises  to  the  defendants,  by  a  lease  under 
seal,  for  the  term  of  three  years,  at  the  annual  rent  of  $75,  pay- 
able on  the  1st  of  October  of  each  year.  On  the  trial  of  the 
cause,  the  {daintiffs  gave  in  evidence  the  lease,  with  proof  that  the 
.  premises  descended  to  Mrs.  Kiester  by  the  death  of  her  father 
prior  to  1849. 

The  defendants,  to  maintain  the  issue  on  their  part,  alleged 
that  the  lease  was  rescinded,  and  the  possession  of  the  premises 
delivered  up  to  plaintifis ;  and  proved  by  a  witness,  that  he  went  to 
Mrs.  Kiester  in  October,  1852,  and  asked  if  Miller  had  given  up 
.  the  place,  and  she  told  witness  he  had ;  he  then  told  her  he  had 
come  to  rent,  if  Miller  had  ^iven  up  the  place,  and  she  said  he 
liad  given  it  up,  and  that  &e  witness  shotdd  have  the  place  in 
preference  to  any  one  else ;  she  asked  him  $25  more  rent,  which 
was  more  tiian  witness  was  willing  to  give.  This  witness  also 
stated  that  Miller  told  him  he  had  a  mind  to  give  up  the  place, 
and  advised  the  witness  to  rent  it,  but  refused  to  transfer  his 
lease  to  him,  lest  it  might  cause  dissatisfaction. 

Another  ^tness  proved  that  he  went  to  Kiester's  in  Februaiy 
or  Marohy  1858^  to  rent  the  property  for  another  person,  but 
effected  no  lease. 

The  plaintiffs  proved  that^  at  the  instance  of  defendants,  witness 
brought  the  keys  ta  Mrs.  Kiester,  about  the  last  of  March  or  1st 
April,  1853,  and  thatahereiused  to  receive  them.  He  left  them 
on  the  shelf  in  her  house.  And  also  that  about  the  latter  part  of 
March,  Miller  said  be  had  been  to  see  the  |)rotber  of  Mrs.  Kiester 
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to  pay  him  some  rent,  and  get  him  to  take  the  place  off  of  his 
hands ;  that  he  had  taken  the  rent,  but  refused  to  receive  the  sur- 
render of  the  place. 

The  plaintiff's  counsel  requested  the  Court  to  charge  the  jury, 
1.  That  the  alleged  rescission  of  the  lease  in  question,  the  said 
lease  being  in  writing  under  seal,  if  made  at  all,  being  by  parol 
and  not  in  writing,  is  void  under  the  statute  of  frauds,  and  is  no 
bar  to  the  plaintiff's  recovery  in  this  suit. 

3.  That  even  if  the  jury  believe  that  Harriet  Eiester,  prior  to 
April  1,  1853,  agreed  with  said  defendants  to  accept  and  resume 
the  possession  of  the  demised  premises  on  the  1st  day  of  April, 
1853,  the  agreement  was  gratuitous  and  void,  and  the  plaintiff 
mi^ht  disafiSrm  such  agreement,  and  refuse  to  accept  the  premises ; 
and  having  so  refused,  any  such  alleged  agreement  not  being  exe- 
cuted, is  void,  and  the  plaintiff  is  entitled  to  recover,  unless  the 
jury  find  that  the  plaintiff  executed  such  alleged  agreement  by 
resuming  the  possession  of  said  premises. 

4.  That  offers  to  lease  the  premises  to  other  persons  afford  but 
slight  evidence  that  the  lease  was  absolutely  rescinded,  being 
eoually  consistent  with  the  hypothesis  that  such  offers  were  made 
with  intent  to  rescind  said  lease,  provided  another  good  tenant 
could  be  had;  and  are  rebutted  by  the  fact  that  the  landlord 
retained  the  lease  in  her  possession  after  the  alleged  rescission 
thereof. 

The  defendant's  counsel  also  requested  the  Court  to  charge  the 

i'ury :  1,  That  if  the  jury  believe,  from  all  the  evidence,  that  Mrs. 
[iester  said  Miller  had  given  up  the  premises ;  that  she  offered  to 
rent  the  property  to  other  persons,  and  asked  a  higher  rent  upon 
the  premises  between  October,  1852,  and  April  1,  1853,  and  that 
the  defendants  went  out  of  possession  and  gave  up  the  keys  on 
the  1st  April,  1853 ;  this  terminated  the  lease  at  that  day,  and 
was  inconsistent  with  her  right  to  receive  rent  after  that  time,  and 
the  plaintiffs  cannot  recover. 

2.  That  asking  a  higher  rent  for  the  premises  is  strong  evidence 
that  they  had  taken  back  the  property. 

The  Uourt  below  (McClure,  P.  J.)  answered  these  points  as 
follows : — 

"  1.  A  lease  for  three  years  may  be  by  parol ;  it  is  not  embraced 
in  the  statute  of  frauds  and  perjuries ;  and  if  a  lease  for  three 
years  be  in  writing,  the  parties  may  rescind  it  by  pwol. 

^^  3.  If  the  wife,  Mrs.  Kiester,  and  the  tenant  mutually  rescinded 
the  lease  by  parol,  her  change  of  mind  afterwards  cannot  raider 
that  rescission  void ;  this  is  not,  like  a  promise  without  considera- 
tion, void ;  for  if  the  lease  is  terminated  by  mutual  consent,  she 
resumes  and  they  relinquish  possession,  and  she  may  rent  to  ano- 
ther and  sustain  no  loss.  The  reversion  would  be  a  consideration 
that  would  bind  her  by  her  agreement  or  promise. 
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^^  4.  Sach  offer,  if  made^  is  evidence  of  the  weakness  or  strength, 
of  which  the  jury  will  judge." 

The  Court  answered  the  defendants'  points  as  follows : — 

"  1.  Affirmed, 

^^  2.  Affirmed,  provided  the  jury  are  satisfied  she  did  ask  a  higher 
rent ;  the  Court  says  it  is  evidence,  but  the  strength  or  weakness 
of  which  the  jury  will  judffe." 

The  jury  found  for  the  defendants. 

The  plaintiff  in  this  Court  assigned  for  error  the  answers  of  the 
Court  to  the  points  of  pldntiff  and  defendant 

J.  L  JTuAn,  for  plaintiff  in  error. 

Flannegin  and  ffasirouchy  contrd*. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — That  an  estate  in  lands  for  a  term  not  exceeding 
three  years,  created  by  a  written  lease,  may  be  released  by  a  parol 
agreement  to  rescind  the  lease,  is  too  well  settled  to  admit  of 
further  dispute:  McKinney  v.  Reeder,  7  Watts  123;  Qreider's 
Appeal,  5  Barr  424 ;  McGaw  v.  Lambert,  3  Barr  444.  Neither 
is  there  any  consideration  necessary  to  support  such  an  agreement 
of  rescission  other  than  the  contract  itself.  The  agreement  of 
the  one  party  is  sufficient  to  make  valid  that  of  the  other. 

This  disposes  of  the  first  and  second  specifications  of  error. 
As  to  the  third,  the  answer  to  the  point  was  proper.  The  weight 
of  the  eWdence  was  to  be  determined  by  the  jury,  and  it  was  not 
error  in  the  Court  to  refuse  to  say  whether  it  was  weak  or  other- 
wise.    The  fifth  assignment  is  of  the  same  character. 

The  fourth  is  based  upon  the  answer  of  the  Court  to  the  defend- 
ant's first  point. 

The  question  at  issue  between  the  parties  was,  whether  there 
had  been  an  agreement  made  for  the  termination  of  the  lease  at 
the  expiration  of  the  first  year  ? 

The  defendant  requested  the  Court  to  instruct  the  jjury,  **  That 
if  they  believed,  from  all  the  evidence,  that  Mrs.  Eliester  said 
Millers  had  given  up  the  premises ;  that  she  offered  to  rent  the 
property  to  other  persons,  and  asked  a  higher  rent  upon  the  pre- 
mises between  October,  1852,  and  April  1,  1853 ;  and  that  ike 
defendants  went  out  of  possession  and  gave  up  the  keys  on  the 
1st  April,  185S :  this  terminated  the  lease  at  that  day,  and  was 
inconsistent  with  her  right  to  receive  rent  after  that  time,  and  the 
plaintiffs  cannot  recover." 

This  point  was  affirmed,  and  for  this  the  judgment  must  be 
reversed. 

The  matters  stated  were  prop^  subjects  for  the  consideration 
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of  the  jury  in  ascertaining  whether  the  contract  had  Ibteen  re- 
scinded ;  but  the  declaration  of  a  landlord  that  a  tenant  had  given 
up  his  lease^  even  when  accompanied  by  an  onsuccessfnl  attempt 
to  lease  to  another,  is  not  conclusive  evidence  that  the  rela^on  of 
landlord  and  tenant  was  at  an  end.  It  does  not  operate  as  an 
estoppel,  but  may  be  satisfactorily  explained.  The  removal  by 
the  tenants  from  the  premises,  with  the  unaccepted  offer  to  deliver 
the  key,  was  no  evidence  that  the  lease  had  been  rescinded.  These 
acts  would  avail  nothing  until  the  alleged  agreement  was  first 
shown.  The  case  should  have  been  put  upon  the  existence  of  the 
agreement  rather  than  upon  what  the  plaintiff  said  and  did.  Her 
acts  and  declarations  were  evidence  against  her,  but  not  to  the 
exclusion  of  the  other  evidence  in  the  cause* 

Judgment  reversed  and  venire  de  novo  awarded. 


Holmes  versus  Pattison. 

Where  a  testator  in  1791  devised  a  tract  of  unimproved  land,  without  the 
use  of  words  of  iuheritance,  and  gave  the.  ose-third  or  die  annual  profits  of  the 
IftDd  to  ano^ier  for  life,  and  there  is  no  oontrarfr  intention  expressed  upon  the 
ikce  of  the  will,  the  devisee  will  take  on  estate  in  fee  simple. 

Where  one  of  four  devisees  under  a  will  died  without  heirs,  and  her  estate 
escheated  to  the  Commonwealth,  and  the  remaining  devisees  and  another  divided 
tiie  land  among  them  and  occupied  it  in  severalty,  the  Commonwealth  having 
done  no  act  to  ratify  the  partition,  the  interest  of  the  state  would  remain  an 
undivided  interest. 

The  Commonwealth's  interest,  being  unaffected  by  the  statute  of  limitaUons, 
would  remain  as  at  the  death  of  ihe  co-devisee,  an  undivided  interest  in  the 
whole  tract  devised,  and  the  same  right  would  pass  to  her  grantees  of  such 
escheated  estate. 

An  intruder  beinjg  in  the  actual  adverse  possession  of  the  part  allotted  to 
him  under  the  partition  ibr  more  than  tweni^-one  vears,  would  acquire  a  title 
bv  the  statute  of  limitations  to  three  undivided  fourth  parts  of  the  portion 
of  the  land  so  occupied  by  him. 

Error  to  the  Common  Pleas  of  Washington  county. 

John  Pattison  brought  this  action  to  recover  from  James  Bell 
>  and  James  Holmes  120  acres  of  land,  part  of  a  larger  tract  called 
^^  Star  Fort/'  containing  400  acres. 

James  Bioney  was  the  patentee  and  owner,  and,  in  1791,  he 
devised  one-fourth  of  the  tract  to  Ann  Bonev,  child  of  his  sister 
Sarah,  and  to  his  sisters  Mary,  Nancy,  and  barah,  each  a  fourth, 
Butject  to  a  reservation  of  one-third  of  the  annual  profits  to  his 
mother  during  life.  Ann,  the  child  of  Sarah,  was  illegitimate,  and 
died  in  the  same  year,  1791,  aged  about  three  years.  On  the  day 
of  the  probate  of  the  will  of  James  Boney,  Hercules,  the  brother 
of  James  Boney,  conveyed  to  his  sisters,  Mary,  Nancy,  and  Sarah, 
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the  interest  he  waa  sapposed  to  have  in  the  three-fourths  devised 
to  them,  hy  reason  of  that  devise  being,  ad  was  supposed,  but  a 
life  estate.  Hercules  vfas,  very  shortly  afterwards,'  put  in  posses- 
sion of  the  tract  in  dispute ;  and  he  and  those  claimingunder  him 
were  in  possession  until  a  short  time  before  the  trial  ^ach  0/  the 
sisters  was  also  in  possession  of  a  distinct  and  sepai^ate  part  of  the 
land,  and  severally  assessed  with  100  acres.  Hercules  cUed  in  pos- 
session of  the  land  in  controversy  in  1812,  having  devised  it  to  his 
daughter  Mary,  who  held  it  till  her  death  in  1829,  intestate,  by 
which  it  descended  to  her  brother  and  sister,  who,  in  1840,  con- 
veyed it  to  the  plaintiff  in  this  suit. 

On  the  28th  June,  1831,  James  Holmes  made  information  to 
the  auditor-general  of  the  escheat  of  the  interest  of  Ann  Roney, 
she  being  illegitimate;  and  Isaac  Leet,Esq.,  was  appointed  deputy- 
escheator. 

An  inquisition  finding  the  escheat  was  duly  taken  before  him 
on  the  llth  of  August,  1831,  and  filed  in  Court,  describing  the 
land  as  one-fourth  of  the  patented  tract  called  ^*  Star  Fort." 

On  the  ground,  the  division  marks  of  tract  between  the  different 
parts  of  the  land  occupied  by  Hercules  Roney  and  his  sisters, 
could  be  distinctly  traced  and  counted  back  to  1796. 

By  an  Act  of  Assembly  of  June  4,  1839  (P.  L.  241\  all  the 
title  of  the  Commonwealth  in  the  undividea  one-fourth  of  this 
tract  of  400  acres  was  vested  in  the  children  of  Sarah  Roney,  the 
mother  of  Ann.  These  persons  afterwards  conveyed  their  title  to 
James  Holmes,  the  defendant. 

The  plaintiff  founded  his  title  upon  the  long-continued  posses- 
sion of  Janies  Roney  and  thos^  claiming,  whose  titles  are  vested 
in  him. 

The  defendants  claimed  under  devise  to  Ann  Roney — ^the  escheat 
to  the  Commonwealth,  the  Act  vesting  it  in  the  children  of  Sarah 
Roney,  and  their  conveyance  to  him. 

The  plaintifis  requested  the  Court  to  charge  the  jury  as  fol- 
lows : — 

1.  That  the  escheat  proceeding  could  vest  no  greater  title  in  the  1 
Commonwealth  than  was  possessed  by  Ann  Roney. 
'  2.  !niat,  under  the  will  of  James  Roney,  Ann,  illegitimate  daugh- 
ter of  Sarah  Roney,  took  only  an  estate  for  life,  an^,  at  her  death, 
the  undivided  one-fourth  of  the  land  devised  to  her  reverted  to 
the  ri^ht  heirs  of  James  Roney,  deceased. 

8.  That,  if  the  said  Ann  Roney  took  a  fee  under  the  will  of 
James  Roney,  deceased,  her  interest  would  be  the  undivided  one- 
fourth  part  of  400  acres;  and  if  she  died  without  partition,  then 
that  undivided  interest  would  vest  in  the  Commonwealth. 

4.  That,  if  the  Commonwealth  acquired  anything  bv  the  escheat, 
it  was  this  undivided  interest  in  the  400  acres,  and  the  plaintiff  is 
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entitled  to  recoyer  the  land  in  dispute,  subject  to  the  claim  of  the 
Commonwealth  as  aforesaid. 

5.  That,  if  the  defendants  have  any  right  whatever  in  the  land  in 
dispute,  it  is  derived  from  the  12th  section  of  the  Act  of  Assembly, 
passed  June  4,  1839,  and  bj  the  provisions  of  that  Act  an  undi- 
vided one-fourth  part  in  the  400  acres  being  vested  in  the  defend- 
ant's ffrantors,  the  plaintiff  is  entitled  to  recover  the  undivided 
three-fourths  of  the  land  in  dispute. 

6.  That  no  partition  of  the  400  acres  made  between  Hercules 
Ronej  and  his  sisters,  the  devisees  named  in  the  will  of  James 
Roney,  deceased,  would  enure  to  the  benefit  of  the  Commonwealth, 
unless  it  was  clearly  and  satisfactorily  shown  that  said  Hercules 
Roney  acted,  or  claimed  to  act,  as  the  agent  of  Ann  Roney,  the 
illegitimate  child,  or  of  the  Commonwealth,  in  making  said  parti- 
tion; and,  if  the  jury  believe  from  the  testimony  that  the  said 
Hercules  Roney  claimed  the  land  in  his  own  right,  and  acted  for 
himself  in  making  such  partition,  the  Commonwealth,  or  her 
grantees,  cannot  adopt  his  act  and  claim  the  purpart  of  land 
allotted  to  him. 

The  Court  below  (Agnew,  P.  J.),  after  stating  the  facts,  charged 
the  jury  as  follows : — 

^^  If  this  be  the  state  of  the  case,  it  will  be  seen  that  the  title  of 
the  plaintiff  is  founded  on  the  titl^  or  possession  of  Hercules  Ro- 
ney, and  those  claiming  under  him.  This  title,  or  possession,  or 
both,  as  the  case  may  be,  must,  therefore,  be  determined,  in  order 
to  decide  upon  the  plaintiff's  title.  If  the  will  of  James  Roney 
gave  but  a  life  estate  to  Ann,  Mary,  Nancy,  and  Sarah,  the  rever- 
sion fell,  at  their  respective  deaths,  to  the  right  heirs  of  James 
Roney  (who,  according  to  the  intestate  laws  in  force  prior  to  the 
Act  of  1794,  were  Hercules  and  his  three  sisters,  and  their  issue.) 
He  having  conveyed  his  estate  in  the  three-fourths  to  them,  retain- 
ing the  part  in  dispute,  the  partition  and  separate  possession  of 
Hercules,  and  those  claiming  under  him,  would  vest  a  good  title 
in  the  plaintiff.    But,  if  the  will  vested  in  the  devisees  a  fee  sim- 

fle,  Hercules  had  no  title  to  any  part,  by  reversion  or  otherwise, 
f  the  will  gave  a  fee  simple  to  one,  it  gave  it  to  all.  If  Ann, 
therefore,  had  a  fee  simple,  nothing  was  left  to  be  inherited  by 
Hercules,  and,  at  her  death,  her  share  escheated  to  the  Common- 
wealth, and  was  held  by  her  and  the  three  sisters  as  tenants  in 
common. 

'^  Thus  it  is  clear,  if  the  fee  simple  vested  in  Ann,  the  plaintiff 
can  only  claim  (through  the  partition  and  several  possession  of 
Hercules  and  those  claiming  under  him)  the  estate  of  Mary, 
Nancy,  and  Sarah  in  the  undivided  three-fourths  of  the  part  in 
dispute,  by  the  statute  of  limitations,  the  statute  not  being  avail- 
'able  against  the  Commonwealth,  as  to  the  other  fourth.  But,  if 
there  was  no  partition  excluding  the  three  sisters  from  the  land 
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in  dispute,  and  no  separate  possession  accordingly,  by  those  under 
unborn  the  plaintiff  claims,  the  statute  of  linutations  would  not 
ayail.  Mary,  Nancy,  and  Sarah  being  tenants  in  common  with 
the  Commonwealth,  and  being  in  possession  of  the  whole  tract  (as 
they  would  be  if  no  partition  and  separate  possession),  there  was 
no  ouster,  and  the  plaintiff  could  not  recoyer.  The  question  recurs, 
What  estate  was  vested  in  Ann,  as  the  devisee  ?  There  is  evi- 
dence showing  that,  at  the  death  of  James  Roney,  this  tract  called 
Star  Fort  was  unseated  and  unimproved.  Indeed  it  is  conceded 
on  both  sides  that  the  land  was  wood-land  and  unimproved.  It 
must  have  been  in  the  same  condition  at  the  time  of  the  making 
of  the  will.  This  being  the  undenied  state  of  the  fact,  it  is  unne- 
cessary to  decide  what  the  construction  of  this  will  would  be,  if 
the  land  had  been  improved  and  yielding  profits.  I  may  say,  how- 
ever, I  should  have  doubted,  if  the  fact  had  been  so,  whether  more 
than  a  life  estate  was  carried  by  the  language  of  this  will,  not- 
withstanding the  case  of  Shriver  v.  Meyer,  in  7  HarrU.  That 
case  was  decided  on  the  effect  of  the  language  of  the  introduction, 
carried  down  to  the  devising  clause,  and  the  learned  judge  deliver- 
ing the  opinion  expressly  remarks,  that  the  words  '  as  to  such 
worldly  estate,'  if  they  have  nothing  to  which  they  can  attach, 
must  of  course  be  inoperative,  and  he  makes  it  of  importance  that 
the  words  '  I  devise  the  same,'  or  similar  expressions,  are  distinctly 
attached.  In  Caldwell  v.  Ferguson,  2  Yeate9  888,  relied  on  in 
Shriver  t;.  Meyer,  Judge  Yeatbs  notices  the  distinction  between 
an  introduction  declaring  an  intention  to  dupose  of  aU  the  testa- 
tor's estate,  and  one  that  with  respect  to  ity  he  devises  so  and  so. 
In  the  present  case,  the  lan^age  is  merely  that  the  testator 
^  wills  and  bequeaths  in  the  foUowing  manner  and  form  Umehing 
such  worldly  estate  which  it  had  pleased  God  to  bless  him  with,' 
meaning,  perhaps,  no  more  than  with  respect  to  it,  he  wills  and 
bequeaths,  ^. 

^^  But  as  this  land  was  wood-land  and  unimproved,  as  it  could 
be  of  no  benefit  to  the  devisees,  without  a  large  expenditure  of 
money  or  labour  to  improve  it,  a  heavy  charge  on  the  devisees 
which  the  uncertainty  of  life  would  leave  no  certainty  of  being 
repaid  to  them ;  and  as  the  land  is  subjected  to  a  reservation  of  one- 
third  of  the  profits,  to  be  given  to  the  mother  of  the  testator, 
during  life,  the  testator  must  have  meant  to  vest  a  fee  simple  in 
the  devisees,  and  it  brings  the  case  within  the  chief  ground  on 
which  Caldwell  and  Ferguson  was  decided.  The  present  is  even 
stroneer  than  that  case.  Here,  the  estate  devised  could  not  other- 
wise be  beneficial  to  the  mother,  as  well  «6  the  devisees,  and  here 
the  reservation  is  for  the  life  of  the  mother,  implying  that  the 
testator  had  supposed  he  had  given  the  others  something  more 
enduring  than  an  estate  for  their  own  lives  which  might  not  have 
endured  as  long  as  that  of  the  mother.    Without  profits,  it  was 
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worthless  to  her,  tnd  without  a  greater  estate  it  waa  worthless  to 
them ;  for  he  coold  not  sappose  thej  would  improye  it  upon  the 
uncertaintj  of  life,  and  pay  a  rent  to  her  besictes.  He  gives  his 
mother  the  reserration  for  her  ^  mistenancej'  as  he  expressly  says  ; 
and  it  would  be  unreasonable  to  suppose  he  meant  to  subject  the 
devisees  to  a  heavy  burden  for  this  end,  and  yet  limit  their  estate 
so  that  it  might  expire  before  the  land  had  yielded  profits  to  any 
one ;  and  then,  who  should  take  up  the  forgotten  reversion  ?  His 
will  gives  no  response.  We  conceive  that  the  subject  of  the  de* 
vise,  and  the  whole  scope  of  the  language  of  this  will,  enable  the 
conclusion  to  be  legally  drawn,  that  a  devise  in  fee  was  intended. 

^  We  therefore  instruct  the  jury,  that  if  this  land,  as  the  evi^ 
dence  shows,  was  woodland  and  unimproved,  the  will  of  James 
Honey  vested  a  fee  simple  in  Ann,  the  dau^ter  of  Sarah,  in  the 
undivided  one-fomrth  of  the  tract  called  Star  Fori.  That,  at  her 
death,  being  ille^timate  and  incapable  of  procreation,  her  estate 
vested  in  the  Commonwealth  by  escheat,  who  becaitie  a  tenant  ia 
common  with  Mary,  Nancy,  and  Sarah.  That  this  undivided  on^ 
fourth  by  the  Act  of  4th  June,  1889,  became  vested  in  the  persons- 
therein  named^  whose  title  afterwards  vested  in  James  HolmeS). 
the  defendant,  and  consequently,  as  the  statute  of  limitations  doea 
not  run  against  the  Commonwealth^  the  plaintiff  cannot  recover  aa 
to  the  undivided  one-fourth  of  the  land  in  controversy. 

^^  We  further  instruct  the  jury,  that  the  Commonwealth  was  noi 
bound  by  the  partition  between  Hercules  Boney  and  his  sisters ;, 
and  in  the  proceedings  relating  to  the  escheat,  and  in  the  Act  of 
1839  not  recognising  the  partition,  but  on  the  contrary  by  this 
Act  of  1889  transferring  expressly  an  undivided  interest,  the 
defendant's  title  was  not  of  the  whole  land  in  dispute,  but  of  ao 
undivided  (me-fourtk  only.  If,  therefore,  the  jury  believe  thafc 
the  tract  was  divided  at  an  early  day^  and  that,  since  Hereides^ 
Boney,  and  those  claiming  under  him,  held  the  part  in  dispute  im 
possession  in  seyeralty^  ckoming  in  their  own  right  for  twenty-one 
years  or  upwards  befinre  ^y  were  ousted  frmn  the  possession^ 
and  so  held  it  peaceably  and  uninterruptedly,  and  not  as  tenantft 
in  common  with  Mary,  Kancj,  and  Sajrah,  and  tiiose  claiming 
under  them,  the  plaintiff  is  entitled  to  recover  the  undivided  tkreer 
fourths  of  the  part  in  dispute^  Mar^,  Kancy,  and  Sarah  b^i^ 
entitled  to  three-fourths  of  tiie  tract,  if  they  made  pMiHion  wim 
Hercules,  a  mere  intruder  without  right,  and  8u£fered  him  -and 
those  claiming  und^  him  to  remain  in  peaceable  poeaession  againsib 
them  for  twenty-one  years  or  upwards,  they  lost  their  title  to  thai! 
part  of  the  land  possessed  by  him  by  the  statute  of  limitations  } 
and  it  became  a  pcaitive  title  thereafter  in  him  and  his  assigns,  oft 
which  a  recovery  can  be  had  as  to  tiie  three-fourths  they  had 
owned,  leaving  the  remaining  fourth  unafiected  in  the  CoiimoA- 
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wealth  only  because  the  statute  does  not  run  against  her.    If  it 
had,  the  claimants  under  Hercules  would  have  held  the  whole. 

^^  There  is  no  evidence  until  after  the  Commonwealth  had  parted 
with  her  tide  in  1889,  which  would  justify  us  in  submitting  any 
question  of  ratification  of  the  partition  before  that  Act  to  the 
jury.  Long  before  this  period,  the  title  of  the  plaintiff,  if  per- 
fected at  all  by  die  statute  of  limitations,  according  to  the  evidence, 
had  been  consummated,  and  no  act  therefore  by  the  grantees  of 
the  Commonwealth,  either  by  adopting  a  former  partition  with 
Mary,  Nancy,  and  Sarah,  or  making  a  new  one  by  the  same  lines, 
could  affect  the  plaintiff's  title. 

^^  There  is  not  a  spark  of  evidence  that  the  partition  was  niade 
in  the  lifetime  of  Ann,  or  that  Hercules  proffered  to  act  in  her 
behalf;  but  the  reverse.  The  death  of  Ann  in  1791 ;  the  state 
of  the  land;  the  deed  of  Hercules  to  his  sisters ;  the  time  he  took 
possession ;  his  conduct  in  always  treating  the  land  as  his  own ; 
the  assessments ;  the  age  of  the  marks  on  the  sround,  all  tend  to 
show  that  the  partiticm  was  not  made  till  several  years  after  Ann's 
death,  perhaps  not  earlier  than  1795,  and  not  later  than  1796. 

^'  As  to  the  Commonwealth,  the  evidence  is  equally  clear.  She 
was  not  informed  of  the  escheat  till  June,  1881.  In  the  proceed- 
ings thereupon  she  treated  the  land  as  undivided,  and  by  a  solemn 
act  or  law  transferred  her  title  in  1889,  as  still  an  undivided 
interest.  There  is  not  a  shadow  of  pretence  she  ratified  or  adopted^ 
the  partition.  The  defendant  admits  the  partition,  made  at  the 
age  of  the  marks,  which  is  fifty-nine  years  ago ;  the  undisputed 
evidence  shows  the  possession  of  Hercules  commencing  in  him 
before  the  year  1800,  and  continuing  in  his  daughter  Elizabeth 
down  to  the  time  of  her  death  in  1829,  a  period  of  more  than 
twenty-one  years,  to  say  nothing  of  its  continuation  down  to  1888, 
when  Holmes  leased  to  Eifierick.  This  being  the  case,  no  act  of 
adoption  by  the  grantees  of  the  Commonwealui  after  1889,  or  new 
partition  by  the  old  lines  or  new  ones  could  affect  the  title  of  the 
plaintiff,  which  had  thus  become  perfected  by  the  statute  before 
the  Commonwealth  had  parted  witn  her  title. 

*^  AH  the  points  on  both  sides  have  been  fully  and  substantially 
answered  in  the  foregoing  charge.  It  is  therefore  unnecessary  to 
give  distinct  and  independent  answers  to  them. 

'^  The  case  comes  to  this.  If  the  jury  believe  on  the  evidence, 
that  Hercules  and  his  sisters,  about  179o,  made  partition  and  took 
possession,  and  occupied  accordingly;  and  that  Hercules,  and 
those  claiming  under  him,  held  continued,  peaceable,  uninterrupted 
possession  of  the  part  in  dispute  under  tluB  partition,  claiming  the 
land  as  their  own,  and  not  holding  as  tenants  in  common  with  Mary, 
Nancy,  and  Sarah,  and  their  successors,  for  twenty-one  years  or 
more,  the  plaintiff  is  entitled  to  your  verdict  for  the  undivided 
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three-fourths,  and  the  defendant  for  the  undivided  one-fourth  of 
the  land  in  controversy." 

The  jury  found  for  the  plaintiff  for  three  undivided  fourth  parts 
of  the  land,  and  for  the  defendant  for  the  one  undivided  fourth 
part. 

The  defendants  took  this  writ  of  error,  and  assigned  the  instruc- 
tions of  the  Court  to  the  jury  for  error. 

McKennan^  GoWj  and  Murdoch^  for  plaintiff  in  error. 

Montgomery y  Achesoriy  and  Wihoriy  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  bv 

Knox,  J. — As  the  errors  are  all  assigned  upoii  the  charge,  we 
dispose  of  them  by  saying,  that  we  approve  of  the  charge,  and 
affirm  the  judgment  for  the  reasons  given  therein. 

Judgment  affirmed. 
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Hole  versus  Rittenbouse, 

Where  a  snryey  of  unappropriated  land  has  been  made  by  competent  autho- 
Hty,  and  the  lines  of  an  unanthorized  junior  Barrey  interfere  with  it,  posses- 
sion  of  that  part  of  the  junior  survey  outside  the  lines  of  the  previous  one, 
unaccompanied  by  entry  upon,  or  actual,  visible,  notorious,  hostile  and  con- 
tinued possession  of  the  interfering  part  for  twenty-one  years,  is  not  such 
adverse  possession  of  such  interference  as  vrill  bar  the  right  thereto  of  the 
holder  or  the  title  under  the  original  survey. 

Shroder  o.  Brenneman,  9  Harris  228,  and  Bishops  o.  Lee,  3  Barr  217 — 
doubted. 

Where  there  has  been  an  actual  possession  taken  by  an  intruder  of  any  part 
of  the  land  of  another,  under  a  bondjide  claim  accompanied  vrith  a  survey  or 
other  designation  of  boundaries,  and  a  use  of  the  lana  vriUiin  the  boundaries 
80  daimecU— as  farmers  generally  use  their  woodland— continued  for  twenty- 
one  years,  the  intruder  gains  a  title  to  all  included  within  its  lines.  And  it 
makes  no  difference  whether  such  claim  and  use  be  according  to  the  lines  of 
surrounding  surveys,  or  of  the  survey  made  for  the  true  owner,  or  whether  the 
boundaries  are  first  marked  by  the  intruder. 

To  render  a  title  by  adverse  possession  valid,  it  is  essential  that  there  be  an 
actual  entry  upon  the  land  of  tne  rightful  owner,  and  an  actual  visible  posses- 
sion taken  of  some  part  of  it. 

All  surveys  made,  without  authority  from  the  owner,  whether  by  the  state 
or  an  individual,  upon  lands  preriously  appropriated,  are  unauthorised  and 
Toid,  and  necessarily  unofficial. 

Kite  V,  Brown,  5  Barr  291— explained. 

Where  several  surveys  become  vested  in  one  owner,  from  that  moment  they 
are  to  be  treated  as  one  tract  for  all  the  purposes  of  disseisin  and  remedy. 

Waggoner  v,  Hastings,  6  Barr  300— overruled. 

Error  to  the  Common  Pleas  of  Columbia  county. 

(491) 
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Thb  was  an  ejectment  brought  by  James  Rittenhoose  and  John 
Thompson  against  Barney  Hole.  The  plamtiffs  claimed  under 
two  warrants  dated  11th  January,  1793,  to  Aaron  Levy  and  Mary 
Weed,  the  surveys  on  which  were  made  on  the  2d  August,  1793, 
and  patented  to  Walter  Stewart  24th  March,  1794.  The  title 
became  vested  in  Jesse  Roberts,  who,  in  1818  or  1819,  moved 
into  a  house  which  stood  on  the  division  line  between  these  two 
tracts,  and  continued  to  reside  there  until  his  death,  in  1841.  His 
wife  and  children  remained  there  until  the  25th  April,  1850,  when 
they  cpnveyed  to  the  plaintifis.  At  the  time  Roberts  went  into 
possession,  there  was  a  clearing  of  about  twenty  or  thirty  acres^  a 
part  being  on  each  of  the  tracts.  Roberts  cleared  some  twenty- 
five  or  thirty  acres  more. ' 

The  defendant  below  gave  no  evidence  of  title  in  himself,  but 
Bh6wed  a  warrant  to  John  Graeff,  dated  10th  May,  1785— a  survey 
in  pursuance  of  it  on  the  17th  November  of  tne  same  year,  for 
409J  acres,  and  returned  for  patenting  27th  April,  1787.  And 
that  he  entered  in  1847  or  1848,  and  built  a  house,  fcc,  within 
the  lines  of  the  John  GraefF  survey. 

The  Levy  and  Weed  surveys  interfere  with,  and  He  across  the 
survey  of  John  Graeff,  and  the  defendant's  house  and  improvement 
is  within  that  part  of  the  interference  embraced  in  the  lines  of  the 
Mary  Weed  survey. 

No  part  of  the  clearing  or  improvement  made  on  the  Levy  and 
Weed  surveys  were  within  the  interference  with  the  Graeff  tract 

The  plainti&  claimed  to  recover  so  much  of  the  land  as  is  con- 
tained within  the  lines  of  the  Aaron  Levy  and  Mary  Weed  snr- 
yeys,  by  virtue  of  the  statute  of  limitations ;  alleging  that  the 
actual  possession  of  those  under  whom  they  claimed  of  any  part 
of  those  tracts,  gave  them  the  possession  of  all  the  land  within  th^ 
Hues  of  their  surveys ;  there  having  been  no  actual  possession  of 
any  part  of  the  Graeff  survey,  bv  any  one  claiming  under  it. 

The  instruction  of  the  Court  below  (Contngham,  P.  J.)  was  in 
aocordance  with  the  views  of  this  Court  as  reported  in  Waggoner 
tf.  Hastings,  5  Barr  300. 

Comly^  for  plaintiff  in  cirror. 

PUa$atU$y  contril. 

The  Qpinion  of  the  Court  was  delivered  by 

Lbwis,  C.  J.^-If  any  principle  in  the  law  of  Pennsylvania  cao^ 
be  regarded  as  settled  by  argument  and  authority,  it  is  that  which 
affirms  that  the  legal  title  to  uncultivated  lands  draws  to  it  the 
possession,  and  that  this  possession  is  to  be  deemed  actual  for  all 
purposes  of  remedy,  until  it  is  interrupted  by  an  actual  entry,  and 
adverse  possession  taken  by  another :  Miller  v.  Shaw,  7  Ser.  ^  B, 
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1S4;  Barr  v.  Gratz,  4  Wheat.  213 ;  Mather  v.  Trinity  Church,  3 
Ser.  ^  B.  513.  It  was  certainly  at  one  time  equally  well  settled 
that  this  legal  possession  by  the  owner  cannpt  be  ousted  by  any 
mere  constructive  possession  of  a  wrongdoer.  No  single  trespass, 
nor  even  a  succession  of  trespasses,  will  produce  that  eflfect. 
Nothing  short  of  an  actual  possession,  permanently  continued,  will 
take  away  from  the  owner  the  possession  which  the  law  attaches 
to  the  leffal  title.  In  order  to  give  title  under  the  statute  of  limi- 
tations, the  possession  of  the  disseisor  must  not  only  be  actual, 
but  it  must  be  visible,  notorious,  distinct,  hostile,  and  continued 
for  the  period  of  twenty-one  years :  Hawk  v.  Senseman,  6  Ser.  ^ 
It.  21 ;  Adams  v.  Robmson,  6  Barr  271.  This  doctrine  has  been 
so  constantly  repeated  by  our  Courts,  and  so  generally  acted  upon 
by  the  people,  tnat  it  has  become  a  rule  of  property  which  cannot 
be  changed  without  a  manifest  disregard  of  the  principle  of  stare 
decisiSy  producing  in  its  result  an  alarming  violation  of  the  right 
of  property,  and  a  disastrous  disturbance  of  the  quiet  of  the  coirimu- 
nity.  In  accordance  with  this  rule,  it  has  been  solemnly  decided 
by  the  highest  judicial  authority  in  the  state,  that  the  uninter- 
rupted use  of  a  tract  of  land,  as  a  timber  lot  for  the  supply  of  a 
saw-mill,  or  as  a  wood  lot  for  iron  works,  even  when  accompanied 
with  the  payment  of  taxes  on  it,  will  not  constitute  an  adverse 

?ossession :  Wright  v.  Guier,  9  Watts  172 ;  Sorber  v.  Willing,  10 
d.  141.  That  the  annual  use  of  land  as  a  sugar  camp,  for  twenty- 
one  years,  under  a  junior  survey,  gives  no  title  under  the  statute 
of  limitations :  Adams  v.  Robinson,  6  Barr  271.  That  payment 
.  of  taxes  alone  for  twenty-one  years  gives  no  title :  Nagle  v.  Al- 
bright, 4  WhaH.  291 ;  Sorber  v.  Willing,  10  Watts  141.  And 
that  payment  of  taxes  and  claiming  and  offering  to  sell  the  land 
do  not  oust  the  legal  owner  of  his  possession :  Urket  v.  Coryell, 
5  W.  ^  Ser.  60.  It  has  also  been  held  that  a  roving  possession 
of  different  parts  of  a  tract,  from  time  to  time,  in  the  whole  cpti- 
tmued  for  twenty-one  years,  but  no  particular  spot  occupied  for 
that  time,  will  not  establish  a  title  by  adverse  possession :  Potts 
V.  Gilbert,  8  W.  C.  0.  B.  475.  Li  a  recent  case  this  Court 
has  even  gone  so  far  as  to  decide  that  the  actual  occupancy  of  a 
small  spot  of  ground  for  twenty-one  years,  a  part  of  the  time  for 
a  privy,  and  the  residue  of  the  time  K)r  a  dungheap,  was  not  such 
a  possession  as  gave  title  under  the  statute :  Shroder  t;.  Brenne- 
man,  9  Harris  228.  It  has  likewise  been  decided  that  actual 
cultivation  of  part  of  a  tract  with  marked  lines,  continued  for 
twenty-one  y^ars,  gives  no  title  without  payment  of  taxes  beyond 
the  actual  enclosure  or  cultivated  part :  Bishop  v.  Lee,  3  Barr 
214.  The  two  decisions  last  named  may  have  gone  too  far  in 
opposition  to  the  statute  of  limitations.  For  myself,  I  confess  that 
I  do  not  perceive  the  principle  upon  which  either  of  them  can  b^ 
maintained. 
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In  Ringgold's  Lessee  v.  Cheney,  4  Sair$  Am.  Law  Jonr.  128, 
it  was  decided  hj  the  General  Court  of  Maryland  that  an  actual 
possession  of  a  portion  of  plaintiff's  land,  although  under  a  colour 
of  a  younger  title  derived  from  the  state,  and  continued  for  the 
perioa  required  by  the  statute  of  limitations,  was  not  a  defence 
beyond  the  adversary  possession  by  actual  enclosures.  This  de- 
cision was  cited  with  approbation  by  Chief  Justice  Tilghkan,  in 
Bumf  v.  Swift,  2  Ser.  ^  E.  439 ;  and  it  was  there  stated  that  the 
principle  was  recognised  by  Chief  Justice  McEban  and  Mr.  Jus- 
tice Tbatbs  at  met  Priu9.  Chief  Justice  Tilghman  declared 
that  he  ''  had  always  considered  the  law  as  very  clear :"  2  Ser.  ^ 
R.  489.  The  case  of  Ringgold's  Lessee  v.  Cheney  was  again 
cited  by  this  Court  in  the'  case  of  Miller  v,  Shaw,  7  Ser.  ^  B.  137. 
But  in  the  case  last  mentioned,  it  was  intimated  by  the  Court 
that  ^4f  a  man  had  colour  of  title  to  the  plaintiff's  land,  and  had 
entered  on  part  of  it  in  assertion  of  his  claim,  neither  the  plaintiff 
nor  any  other  person  under  him  being  on  the  land,  the  case  would 
be  very  different  from  a  possession  without  colour  of  title."  In 
McCall  V.  Neely,  8  Watts  70,  it  was  held  that  a  written  convey- 
ance was  not  necessary  to  give  colour  of  title,  and  it  was  thought 
by  Chief  Justice  Gibson  that  "  an  entry  is  by  colour  of  title,  when 
it  is  made  under  a  bond  fide  and  not  a  pretended  claim  to  a  title 
existing  in  another :  Id.  72.  In  accordance  with  these  intima- 
tions, it  seems  to  have  been  settled  that  where  there  has  been  an 
actual  possession  taken  by  «ui  intruder  of  any  part  of  the  land  of 
another^  under  a  bona  fide  claim,  accompanied  with  a  survey  or 
other  designation  of  boundaries,  and  continued*  use  of  the  land 
within  the  boundaries  so  claimed,  as  farmers  generally  use  their 
woodland,  for  the  period  of  twenty-one  years,  the  intruder  gains  a 
title  not  only  to  what  he  has  actually  cleared  and  cultivated,  but 
to  all  included  within  his  lines :  Bell  v.  Hartley,  4  TT.  ^  Ser.  32 ; 
McCall  V.  Coover,  4  Id.  151.  If  the  claim  and  use  be  according 
to  the  lines  of  surroundmg  surveys,  or  according  to  the  lines  of 
the  survey  made  for  the  true  owner,  it  is  as  valid  after  twenty-one 
years'  possession  under  it,  as  if  the  boundaries  had  been  first 
marked  by  the  intruder:  Crisswell  v.  Altemus,  7  WaUe  580.  But 
in  all  these  cases  it  is  essential  to  the  validity  of  an  adverse  pos- 
session that  there  shall  be  an  actual  entry  upon  the  land  of  the 
rightful  owner ^  and  an  actual  visible  possession  taken  of  some  part 
of  it.  Without  such  actual  invasion  of  his  right  of  property,  he  is 
not  called  upon  to  vindicate  it,  and  loses  nothing  by  any  supposed 
neglect  to  bring  an  action  for  an  imaginary  injury,  of  which  he 
has  no  notice.  This  principle,  with  the  exception  to  be  noticed 
hereafter,  runs  througn  all  the  cases.  It  was  distinctly  asserted 
by  Chief  Justice  Gibson  himself,  in  Wright  v.  Quier,  9  Watts  172, 
decided  so  late  as  1840.  It  was  there  held  that  actual  residence 
and  possession  on  adjoining  land  under  a  levy  and  conveyance  by 
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the  sheriff,  duly  acknowledged  and  sanctioned  b^  the  Court,  with 
boundaries  including  the  valid  title  of  another,  will  not  giye  actual 
possession  of  the  yiuid  survey,  and  that*  such  a  possession  on  ad- 
joining lands,  although  accompanied  with  the  use  of  the  valid 
survey,  as  woodland,  cutting  and  coaling  the  wood  for  extensive 
iron  works,  cutting  timber  for  rails,  barking  the  trees  and  selling 
the  bark  to  a  neighbouring  tannery,  cutting  timber  for  building 
purposes,  and  making  shingles  on  the  premises,  will  not  constitute 
^^a  case  of  actual  possession."  ^^  Happily,"  says  the  learned 
Judge,  ^^  we  have  a  standard  for  the  measurement  of  it."  He 
then  quotes,  as  the  standard,  that  furnished  by  Mr.  Justice  Dun- 
can in  Brown  v.  Caldwell,  when  he  declared  that  possession  means 
"  an  actual  occupation ;  not  a  bare  solitary  trespass  by  an  intruder, 
but  an  actual,  visible,  notorious  occupancy."  He  even  carried  the 
principle  to  its  legitimate  result,  by  showing  that  there  was  no 
difference  between  a  solitary  trespass  and  repeated  trespasses.  He 
tells  us  that  ^^  although  residence  is  not  a  necessary  ingredient  of 
adverse  possession,  there  must  be  enclosure  and  cultivation ;  that 
such  an  occupancy  of  a  trespasser,  who  neither  cultivates  nor  en- 
closes, continues  no  longer  than  he  remains  in  contact  with  the 
soil."  He  then  meets  and  demolishes  at  a  blow  the  verv  pretence 
of  possession,  which  was  afterwards  sanctioned  by  himself,  through 
some  unaccountable  mistake,  in  the  unfortunate  decision  in  Wag- 
goner V.  Hastings.  ^^But,"  continued  the  learned  chief  justice, 
m  Wright  v.  Guier,  ^^  it  is  supposed  that  a  resident  on  cLdjoining 
lands  is  in  actual  possession  of  all  he  uses  for  his  ordinary  pur- 
poses after  its  kind  as  a  part  of  his  domain  ;  and  in  this  lies  the 
vice  of  the  argument.  Where  a  particular  tract  of  land  is  occu- 
pied by  a  resident  on  it,  under  a  colourable  title,  his  possession  of 
It  is  co-extensive  with  his  survey ;  but  it  is  not  admitted  that  he 

Sins  possession  of  his  neighbour's  unoccupied  tract,  by  crossing 
9  intermediate  boundai^  to  trespass  on  it:"  9  WatU  176.  In 
support  of  this  pretence  of  act.ual  possession  by  construction  to  the 
extent  of  the  boundaries  claimed,  it  was  undoubtedly  necessary  to 
show  that  such  a  possession  had  been  taken  of  the  land  of  the 
rightful  owner  as  would  enable  him  to  maintain  ejectment.  If  he 
could  not  maintain  ejectment,  for  want  of  proof  that  the  intruder 
had  taken  actual  possession  of  his  land,  it  would  shock  the  common 
sense  of  the  community  to  deprive  him  of  his  rights  for  not  bring- 
ing his  action.  The  doctrine  of  disseisin  by  election  may  be 
resorted  to  for  the  purpose  of  showing  that  a  plaintiff  may,  under 
certain  circumstances,  support  an  ejectment  where  there  has  been 
no  actual  disseisin.  But,  if  this  be  the  law  of  Pennsylvania,  it  is 
undeniable  that  in  all  such  cases  it  rests  with  the  partr  having  the 
right  of  election  to  determine  whether  he  will  consider  himself 
disseised  or  not.  On  this  point  Chief  Justice  Gibson  was  equally 
explicit,  when  he  declared  that  such  a  claim  by  the  occupier  of 
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adjoining  land,  ^^  certainly  would  not  oonfttitiite  a  diflBeisin  against 
the  will  of  the  riffhtfnl  owner :"  9  Wati$  176.  Bttt  ttiis  is  not  the 
only  case  in  which  the  veir  point  Hnder  consideration  has  been 
considered,  and  solemnly  decided  by  this  Court  adversely  to  the 
doctrine  of  Waggoner  v.  Hastings,  and  its  progeny.  So  recently 
as  1848,  it  was  decided  that  "marking  the  lines  of  the  intruder's 
claim,  and  getting  an  unoflScial  surrey  of  it,  including  a  portion 
of  the  plaintiff's  survey,  although  accompanied  with  actual  resi- 
dence and  cultivation  within  the  lines  thus  marked,  but  otitside  of 
the  plaintiff's  survey,  continued  for  twenty'^ne  years,  did  not  give 
the  disseisor  title  to  any  part  of  the  survey  on  which  he  had  made 
no  enclosure  or  improvement :"  Altemus  v.  Trimble,  9  Barr  232. 
In  the  case  last  cited,  in  addition  to  the  actual  possession  outside 
of  the  lines  of  the  legal  title,  there  had  been  actual  possession  by 
clearing  and  cultivation  within  its  lines  for  twenty  jrears ;  but,  as 
this  fell  a  year  short  of  the  period  required  by  law,  it  was  held  to 
amount  to  nothing.  This  decision  was  placed  upon  the  ground 
that  "  an  alleged  possession  or  claim,  which  was  neither  notorious, 
palpable,  nor  visible  within  the  plaintiff- s  Hues,  never  was  intended 
to  work  a  divestiture  of  title  ;*  that  "the  Seiihn  or  possession  of 
the  plaintiff  was  not  Ousted  or  removed  by  making  these  marks, 
unauthorized  by  law,  whether  they  were  few  or  mi^y,  within  the 
plaintiff's  lines,  unaccompanied  with  any  occupancy  by  clearing, 
ffrubbing,  or  fencing  within  those  lines,  so  as  to  give  warning  of 
danger :  9  Barr  213.  In  opposition  to  the  doctrine  of  Waggoner 
V.  Hastings,  Mr.  Justice  Coulter,  a  jurist  of  enlarged  experience 
in  the  land  law  of  Pennsylvania,  remarked,  as  the  qrgan  of  the 
Court,  "  that  before  a  stone  is  rolled  from  its  bod,  or  bush  grubbed 
from  its  place,  or  a  tree  felled  to  the  earth,  by  the  defendant,  on 
the  plaintiff's  land,  so  as  to  give  him  any  notioe,  the  statute  is 
made  to  run  against  him !  The  plaintiff,  if  he  traversed  his  land 
occasionally  and  perceived  these  marks,  whether  two  or  a  dosen, 
may  have  supposed  that  they  were  made  by  a  hunter  of  deer,  or 
to  designate  a  path.  He  could  see  no  improvement  or  actual 
occupancv  within  his  linfes.  Upon  whom,  then,  would  ho  make 
his  entry  r  Or,  against  whom  would  he  bring  his  ejeotmient  ?  The 
statute  of  limitations  was  not  made  to  steal  people^s  hmd  from 
them,  but  for  the  quieting  of  estates  and  the  greater  security  of 
real  property.  It  imposed  a  forfeiture  upon  those  who  permitted 
an  estate  to  grow  up  under  their  eye  and  knowled^,  and  become 
permanent  by  an  actual,  notorious,  adverse  possession  for  twenty- 
one  years :"  9  Barr  283.  This  decision  was  pronounced  by  the 
unanimous  voice  of  all  the  judges,  who  had  the  year  before  agreed 
to  the  decision  in  Waggoner  v.  Hastings,  6  Joarr  800 ;  and,  in 
every  essential  particular,  it  is  in  direct  conflict  with  it,  and 
necessarily  overrules  it.  An  attempt  has  been  made  to  reconcile 
the  two  decisions,  by  drawing  a  distinction  between  ud  official  and 
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an  nnofScial  survey.  But  the  cases  admit  of  no  such  distinction. 
All  surveys  made  upon  lands  previously  appropriated,  without 
authority  from  the  owner,  are  unauthorized  and  void,  and  are 
necessarily  unofficiaL  The  Commonwealth,  in  the  sale  of  her 
lands,  has  no  attributes  of  sovereignty.  She  acts  in  business  of 
that  kind  as  a  private  individual,  and  is  bound  by  the  same  rules 
of  law  and  justice  that  govern  individuals.  After  selling  the  land 
once,  she  has  no  more  risht  to  enter  upon  it  for  the  purpose  of 
surveying  it  to  another,  than  an  individual  grantor  has  to  commit 
a  trespass  upon  his  grantee. 

The  surveying  of  appropriated  land,  on  the  contrary,  is  posi- 
tively forbidden  by  statute.  The  Commonwealth  and  her  agents 
and  vendees  are  bound  to  take  notice  of  a  valid  survey  marked 
Upon  the  ground  and  returned  into  the  land  office.  The  parties 
who  attempt  to  violate  the  right  of  property,  by  making  a  second 
and  illegal  survey,  deserve  no  favourable  consideration  whatever. 
To  call  a  survey  thus  made,  an  official  act,  because  it  was  made  by 
a  deputy-surveyor,  is  an  abuse  of  terms.  There  is  not  the  least 
spark  of  official  authority  for  the  second  sale  of  the  laiid.  It  is 
true,  that  the  act  is  clothed  in  the  garb  of  official  formality.  But, 
after  parting  with  the  land,  the  state  has  no  further  right  over  it, 
in  form  or  in  substance,  except  that  of  eminent  domain.  No  man 
is  bound  to  examine  the  land  office  for  such  unauthorized  acts. 
No  one  is  bound  to  take  notice  of  them.  The  owner  may,  if  he 
thinks  proper,  punish  the  entry  on  his  land  for  such  purpose,  by 
bringing  an  action  of  trespass  against  the  deputy-surveyor,  and 
all  concerned  with  him  in  the  act.  But,  if  he  has  no  notice  of  it^ 
or  chooses  to  disregard  the  temporary  trespass  as  doing  him  no 
essential  injury,  the  title  to  his  land  is  not  endangered  by  his  for- 
bearance. Every  argument  tending  to  show  that  an  unauthorized 
survey  of  land  already  appropriated,  does  not  disseise  the  legal 
owner  or  give  the  wrongdoer  actual  possession,  applies  with  equal 
force  to  a  survey  made  without  authority  by  a  deputy-surveyor, 
and  to  one  made  by  a  private  individual.  ]Both  are  alike  unau- 
thorized ;  both  are  alike  trespasses.  Neither  gives  actual,  visible, 
and  notorious  possession  to  the  wrongdoer.  Neither  gives  the 
owner  notice  that  his  right  of  property  has  been  invaded.  Neither 
furnishes  him  with  the  means  of  knowing  against  whom  to  make 
his  entry  or  bring  his  action.  Neither  enables  him  to  sustain  his 
ejectment,  should  he  bring  one,  because  jproof  of  actual  possession 
^  the  defendant  is  necessary  to  sustain  the  action:  Baily  v. 
Fairplay,  6  Binn.  454.  A  principle  of  law  which  takes  away  a 
man^  title  to  his  land  for  an  omission  to  bring  an  ejectment  for  a 
trespass,  in  its  nature  so  secret  that  he  could  not  be  presumed  to 
have  any  knowledge  of  it,  would  render  all  the  titles  to  the  uncul- 
tivated land  of  the  state  of  no  value.  To  require  an  ejectment  in 
a  case  where  the  action  could  not  be  sustained  for  want  of  pos- 
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0e60M>&  in  tbe  defendant,  is  prepoAterona.  And  eyen  if  he  migjki 
maintain  an  ejeetukont  by  electing  to  oonaider  himself  disseise^ 
where  no  actual  disseisin  has  taken  places  the  right  of  action  comr 
mences  with  his  election,  and  cannot  exist  without  it.  It  is  therer 
fore  absurd  and  contrary  to  all  our  ideas  of  the  law^  that  a  msA 
shoold  be  barred  for  not  making  an  election  to  consider  himself 
disseised.  Snoh  a  doctrine  means  nothing  less  than  that  he  has 
no  election  i^  all,  but  most,  noder  penalty  of  losing  his  land,  coor 
fAder  himself  out  of  possession,  whenever  an  Ac^ouucig  oocnpant 
chooses  to  lay  claim  to  it,  although  such  claimant  neitner  enters 
upon  it,  nor  takes  possession  of  any  part  of  it,  Aor  gives  him  ^y 
notice  whatever  of  his  claim. 

We  have  seen  tbat  these  is  no  substantial  distinction  between 
tiie  cases  of  Waggoner  v.  Hastings  and  Altemns  v.  Trimble.  Tho 
latter  overruled  the  formei-  before  any  serious  mischief  had  arisen 
firem  the  errror.  We  have  also  seen  that  the  decision  in  Waggons 
9.  Hastings  wasooatrarr  to  the  principles  running  throng  au  th^ 
eases  on  me  statute  cf  limitations  which  had  been  previously  de- 
cided, and  eiqpecially  in  conflict  with  the  decision  in  Wri^t  v. 
Guier,  9  TTo^tt  172.  The  attempt  to  reconcile  Wsgffoner  9« 
Hastings  with  Wright  v.  Guier,  on  the  si^^^posed  distincticmbetween 
an  official  aad  miofficial  act,  is  more  manifestly  futile  than  was  the 
eflfort  to  make  it  stand  in  harmony  with  Altemus  n.  Trimble.  In 
Wright  V.  Guier,  the  occupier  of  the  adjoining  lands  claimed  te 
hold  part  of  the  valid  tide,  by  virtue  of  a  levy,  sale,  and  convsT^ 
imoe  by  a  sheril^  under  process  from  a  Court  of  competent  juns^ 
diction,  and  that  coji^vey«ice  was  duly  acknowledtged  in  open 
Court,  and  sanctiwed  by  its  decree.  The  claijqiant  had  all  the 
forms  of  official  authority ;  but  inasmuoh  as  the  debtor,  as  whose 
land  it  was  sold  by  the  iher^  did  not  own  the  land,  the  convey* 
ance  gave  the  purchaser  no  tide.  It  stood  like  the  case  of  a  side 
by  the  state»  after  she  had  disposed  of  all  her  interest  in  the  land. 
Jn  both  eases  the  acts  wwe  unauthoriEed  by  law,  and  gave  neither 
tide  iK>r  possession  to  the  purchaser.  And  no  claimant  under 
either  of  soeh  unauthorised  acts  could  ac(iuiisQ  tbe  possession  &om 
the  rightfid  oiim^r  witbowt  an  actual  entry  upon  some  pa;ct  of  bid 
land.  ^  r^ 

The  rule  ui  Wanener  «.  Haati^gs  had  its  oriffin  in  the  Supreme 
Comrt.  It  was  wizard  i)i  previously  amongst  the  le^gal  profession^ 
and  had  not  the  slightest  existence  in  the  oustome  of  the  people. 
Ji  had  never  been  ^oun^bensMed  by  any  of  the  experienoed  pre^- 
dent  judges  whos0  habijts  ^nd  practice  had  made  them  familiar 
wnA  date  lead  law  of  the  stajte.  It  came  sudd^y  into  e^t^oe 
by  overthiHKwi^  their  well  considered  decisions  in  diijlpregat  pabd 
of  the  stot(e.:  liraggaoer^;.  Hastings,  6  Barr  302;  Seigle  t'.  J/<»)r 
derbiku^,  6  fi0vr  490.  flven  the  learned  judge  whose  solitsjpy 
dtoeikt  from  die  ^fwi^  we  are  now  delivering,  marks  bis  recent 
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ooflHTerBion  to  the  error,  hsA  vnliesitatiiigly  ruled  t^  point  diff^r- 
•ntly  in  Seiffle  t^.  Londerbat^  The  oomael  iHtd  not  preswsoed 
to  ^art  the  dootriiie  in  the  Court  below ;  but  it  wm  pressed  into 
the  service  in  the  Supreme  Court,  and  Site  v.  Brown,  6  Barr  291^ 
was  cited  as  ruling  ^^  the  yerj  point."  Tbeit  oaee  rules  no  such 
point.  On  t^e  contrary,  it  is  an  aotboriiy  it  harmony  with  all 
the  previons  decisions.  The  case  is  not  aMurately  reported.  The 
plaintifb  ckdmed  fifteen  warrants  »nd  surreys  made  in  1794.  The 
surveys  were  aQ  made  at  one  time  in  a  single  hhck,  with  the 
exterior  lines  of  the  block  marked ;  but  none  of  tibe  interior  lines 
designating  one  tract  from  another  had  erer  been  aetv^Uy  marked 
en  the  ground.  These  facts  are  weU  ramembered  by  Mr.  Justioe 
WooirwAsn,  who  made  the  decisioti  in  the  Cowrt  below,  and  whose 
ofMuion  was  affirmed  by  this  Court*  Under  tbeee  ebreumstamcei 
it  is  evident  that  the  whde  fifteen  sorvcm,  a4jOining  -each  other 
in  a  single  block,  without  intmw  lines,,  w  made  at  one  time,  and 
owned  by  the  same  party,  were  essentially  b«t  one  tva^t^  which  the 
owner  might  oooipy  or  subdivide  at  his  pleaerare.  The  defendM^t 
dddmed  under  a  junior  warrant  uid  survey,  which  interfered  with 
parts  of  seven  cr  eight  of  the  plaintiff's  warrants.  There  had 
been  an  actual  entry  withm  the  plaintiff* $  block  or  traet^  accom- 
panied with  residence  and  valuable  improvements  thereon^  in 
assertion  of  the  defendant's  claim.  The  Court  below  held  thelk 
^Uhe  oeenpancy  jqf  pmi"  of  the  plaintiff's  land  ^^by  residence 
and  cultii^riion,  was  an  mister  of  the  owner  as  to  all  the  laind 
■claimed  by  the  intmder."  This  was  in  harmony  with  the  imifomi 
current  of  decisions.  It  recognised  the  essential  principle  whi^ 
runs  through  all  of  them,  thai  to  affect  the  plaintiff  in  any  wi^^ 
there  must  be  an  actual  possession  taken  of  oome  paH  of  his  Umd* 
It  could  make  no  manner  of  difference  that  the  ekim  of  the 
defendant  extoided  'over  several  of  the  plaintiff's  surveys.  The 
moment  several  surveys  become  vested  in  one  owner,  they  toe  to 
be  treated  «s  one  tract  for  all  the  purposes  of  disseiein  and  remedy. 
An  entry  upon  any  part  of  such  tract  under  oolour  of  title  ie  -a 
disseisin,  and  the  owner  may  redress  the  wrong  by  ^  single  cjecA^ 
ment  as  for  a  single  tract.  When  he  finds  his  rij^t  of  property 
actually  invaded,  he  is  bound  to  take  notice  of  tiie  intruder's 
elahn,  and  to  resort  to  the  approjuriate  remedy  for  it  within  the 
period  required  by  the  ^atnte.  JSut  wfa^Re  th^re  is  no  entry  on 
any  part  of  hk  land,  he  can  brmg  no  cyeetmenti  and  therefoye 
cannot  be  barred  for  net  bringiag  his  action.  ISiere  is  nothii^( 
whatever  in  Kite  v.  Brown  which  gives  the  alighteat  eupprt  to  the 
doctrine  that  the  owner  of  a -single  survey  may  be  de|»rived  of  bis 
^le  by  a  mere  daim,  widuxut  any  entry  whatever  within  his  Unefu 
That  the  learned  Mid  able  judge  who  decided  boA  oauses  in  the 
Court  below,  understood  the  distinction  between  them,  is  apparent 
in  the  cases  as  r^iorted  in  the  book.    He  decided  one  of  them  in 
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faTonr  of  the  claim  under  the  statute  of  Hmhations,  and  the  other 
against  it,  and  he  now  folly  concurs  in  this  explanation  of  the 
difference :  Fitch  t;.  Mann,  3  Barr  608,  is  also  sometimes  cited  as 
supporting  Waggoner  t^.  Hastings,  bat  it  gives  not  the  sli^te^ 
countenance  to  any  sudi  principle. 

In  support  of  the  doctrine  of  Waggoner  v.  Hastings,  it  has 
been  suggested  in  substance  by  Black,  J.,  in  7  HarrtM  307,  that 
the  owner,  although  in  general  residing  at  a  crreat  distance  from 
his  wild  and  uncultivated  lands,  ought  to  be  gifted  with  powers  of 
vision  great  enough  to  see  all  the  lines  which  wrongdoers  think 
proper  to  run  through  the  trackless  wilderness.  The  bare  state- 
ment of  such  a  proposition  is  a  sufficient  refutati<m  of  it.  The 
law  is  founded  on  reason,  and  requires  nothing  so  unreasonable. 
It  has  been  supposed  also  (by  Black,  J.,  in  7  J9arm  307),  that  an 
ejectment  may  be  maintained  against  a  man  without  evidence  that 
he  ever  took  possession  of  .any  part  of  the  plaintiff's  land,  or  even 
entered  upon  it  for  the  purpose.  But  this  is  contrary  to  the  deci- 
sion in  Bailey  v.  Fairplay,  6  Binn.  455.  Even  if  the  supposition 
were  correct,  it  fails  to  meet  the  pinch  of  the  case,  because  no 
man  is  bound  to  consider  himself  disseised  when  no  such  thing 
has  ever  actually  occurred.  As  a  drowning  man  will  catch  at  a 
straw,  so  the  argument  in  favour  of  Waggoner  v.  Hastings  is 
driven  to  the  last  extremity  of  suggesting  that  it  is  ^^  no  bad  rule 
to  make  men  either  improve  their  lands  or  ^ve  them  up  to  others !" 
Black,  J.,  7  JSdrris  308.  It  is  not  perceived  how  this  ^gestion 
can  benefit  a  claimant  who  has  never  made  the  slightest  improve- 
ment on  the  land  which  he  seeks  to  plunder  from  the  rightful 
owner.  But  if  such  a  rule  is  to  be  enforced,  it  ought  to  have 
been  made  a  condition  of  the  original  grant.  To  add  such  a  con- 
dition afterwards,  is  consistent  neither  with  the  obligation  of  the 
contract  of  purchase,  nor  with  the  higher  obligations  of  justice. 

Believing  that  the  principle  affirmed  in  Waggoner  v.  Hastings, 
and  in  the  cases  governed  by  it,  was  a  departure  from  the  settled 
law,  and  a  dangerous  invasion  of  the  right  of  properly,  tending 
to  render  the  titles  to  uncultivated  land  insecure  and  worthless  to 
the  owners,  we  are  constrained  to  overrule  it  and  adhere  to  the 
law  as  it  stood  before  that  error  was  committed.  It  is  not  our 
duty  to  ^Mmpart  immortality  to  error,"  where  we  can  oorrect  it 
before  it  has  become  an  established  rule  of  property.  It  cannot 
be  said,  with  any  show  of  reason,  that  a  principle  affirmed  for  the 
first  time  in  1847,  standing  in  opposition  to  all  previous  authorities, 
and  in  conflict  with  a  sdemn  decision  made  the  year  afterward,  is 
an  established  rule  of  property.  It  was  aeainst  the  general  sense 
of  the  profession,  and  no  injury  can  resmt  from  adhering  to  the 
ancient  landmarks  as  they  stood  before  they  were  disturbed.  The 
Court  had  no  more  right  to  alter  the  law,  as  was  attempted  in 
Waggoner  v.  Hastings,  than  an  individual  has  to  remove  his  ndgh- 
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boar's  landmark.  To  adhere  to  the  error,  after  we  are  conyinoed 
of  it,  and  see  its  destructiye  tendency,  would  be  to  prove  onrselyei 
unworthy  of  the  high  tnist  reposed  in  as.  To  maintain  the  right 
of  any  Coart  to  overthrow  all  the  established  decisions,  and  to 
trample  down  the  rights  of  property  which  have  grown  np  ander 
them,  as  was  attempted,  although  inadvertently,  in  Waggoner  v. 
Hastings,  woald  be  to  expange  the  whole  doctrine  o{  $tare  deci$i$y 
to  sabstitute  error  for  truth,  and  to  place  the  arbitrary  will  of  a 
judge  above  the  rules  of  law  and  justice. 

The  survey  of  1785  to  John  Graeff  was  well  made  on  unappro* 
priated  land,  and  by  competent  authority.  The  plaintiflb  below 
claimed  to  hold  part  of  it  by  adverse  possession,  on  the  ground 
that  the  lines  of  their  unauthorized  junior  survey  interfer^  with 
it,  and  that  they  had  actual  possession  of  that  part  of  their  survey 
which  did  not  interfere  with  it.  They  never  entered  within  the 
lines  of  the  Graeff  survey,  never  cleared  a  foot  of  land,  or  cut  a 
stick  of  wood  or  timber,  or  exercised  any  act  of  ownership  upon 
it.  Even  the  imaginary  lines  of  their  survey  do  not  appear  to 
have  been  actually  marked  upon  any  part  of  the  Graeff  tract. 
We  have  already  seen  that  payment  of  taxes  alone  will  not  give 
the  junior  survey  actual  possession  of  the  interference.  But,  con- 
ceding that  it  would,  did  the  plaintiffs  below  pay  the  taxes  on  the 
Graeff  land,  or  any  part  of  it,  for  twenty-one  years  before  suit 
brought  ?  Payment  of  taxes  for  a  less  period  than  twenty-one 
years  would  be  as  ineffectual  as  an  adverse  possession  for  a  less 
time  than  that  required.  The  ejectment  was  brought  on  the  27di 
of  April,  1850.  The  payment  of  taxes,  to  have  any  legal  effect, 
must  have  commenced  in  1829.  But  in  that  year,  and  in  the  two 
following  years,  the  plainti&  below  were  assessed  for  onl^  100 
acres,  including  their  ^Mog  building  and  saw-mill."  Their  lost 
building  and  saw-mill  were  on  their 'two  tracts  in  the  names  of 
Mary  Weed  and  Aaron  Levy:  the  first  containing  383  acres,  and 
the  other  444  acres.  They  had,  besides,  three  other  adjoining 
tracts.  Their  whole  claim,  under  their  five  surveys,  amounted  to 
2031  acres.  The  Graeff  survey  contained  409}  acres.  Deducting 
that  from  the  amount  contained  in  the  plaintiffs'  surveys,  leaves 
them  1621  acres,  for  which  they  might  have  paid  the  taxes  without 
interfering  with  or  paying  any  part  of  the  taxes  on  the  Graeff 
survey.  But  during  the  years  1829,  1830,  and  1831,  they  only 
paid  taxes  on  100  acres.  It  is  plain,  therefore,  that  they  cud  not 
pay  the  taxes  even  on  their  own  land.  The  presumption  is  that 
the  100  Acres  for  which  they  paid  were  within  their  own  tract. 
There  is  no  evidence  to  show  that  these  100  acres  included  any 
part  of  the  Graeff  survey.  If  they  did,  the  plaintiffs  have  failed 
to  show  it;  and  they  have,  therefore,  failed  to  make  out  the 
ingredient  on  which  they  rely  to  give  validity  to  their  claim  under 
the  statute  of  limitations,    ft  was  an  error  to  leave  the  case  to 
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tlie  jury  oa  the  qneBiion  whether  the  plaintift  below  intended  by 
the  omiseion  to  pay  taxes  to  abandon  their  poesession.  They 
never  had  any  jpoieeasion  of  the  land  in  eontroyersy.  They  hac^ 
therefore,  nothing  of  the  kind  which  oonld  be  abandoned.  Even 
if  payment  of  taxes  for  twentr|r-one  years  gave  them  possession^ 
payment  for  a  less  period  woold  not  oo  so.  The  intMiiicMi  not  to 
abandon  is  immatenal. 

It  is  scarcely  necessary  to  say  Ast  Ae  defendants  beiow  had  a 
right  to  defeat  the  plaintiffs'  action  by  showing  a  sabsisling  title 
in  John  Graeff.  No  nik  is  better  settled  than  this :  Kennedy  v. 
Spear,  8  Watt$  97.  Under  the  evidenee  in  the  oaase,  the  Gra^ 
eorvey  was  a  subsistii^  title.  The  plainti&  bdow  had  no  right 
to  recorer  any  part  of  it,  and  the  jury  shomld  have  been  so 
instmeted. 

Judgment  reversed  and  vmirefaeit»  di  nofo  awarded* 

Black,  J.^  dissent^* 
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MIDDLB  DISTRICT— HARKISBUBO  1856. 


Barclay  verms  The  Commcmwealth. 

Where  a  noiMnoe  eonsistB  not  of  a  baOding  itself,  but  in  a  torongifid  fiM  of 
it»  the  remedy  ia  to  stop  MMh  ute,  boI  to  rtfaiore  the  etruotTe. 

On  a  oonyiction  for  nnieance,  it  is  error  in  tiie  Court  to  order  ihe  nnisanotf 
to  be  abated  by^  the  sheriff  in  the  first  instance,  that  beinff  a  part  of  the  judg- 
ment given  agunst  the  defendants ;  but  if  they  fail  to  comply  with  the  sentenooi 
the  Court  may  eommand  the  sheriff  to  abate  it  at  thdr  oosts. 

Ebeob  to  the  Quarter  Seittoiui  of  Betffard  eomni^. 

This  was  an  indiotiBetit  for  ereOtiiE^  and  maintaiBing  a  nnisailcO^ 

The  town  of  Bedford  was  kid  out  by  die  Penat  m  1766,  and 
on  the  9th  Ji^uatTi  1798,  they  <$<mTeyed  a  namber  of  lots  adjoni'^ 
ing  the  town  to  Hugh  Barclay,  with  the  following  reserratimi  s 
^^  excepting  and  resorting  neverthdess  ovt  of  the  said  7^  acresiy 
1  acre  thereof^  inclnding  the  q^rings,  for  the  use  and  benefit  of 
the  inhabitants  of  the  town  of  Bedford,  paiiioHlarly  for  sapplyia^ 
their  general  pump  with  wat^."  The  authorities  never  laid  off 
the  acre  until  1858  or  1854 ;  but  they  took  possession  of  the 
springs,  and  had  the  water  conveyed  by  pipes  into  the  town.  The 
bam  complained  of  as  a  nuisance  was  built  on  the  land  conveyed 
by  the  Penns  in  1841,  by  S.  M.  Barelay,  who  was  then  the  owner 
of  the  land,  and  adiacent  to  the  springs.  He  died,  and  by  his 
will  devised  this  land  to  S.  M.  Barclay,  (me  of  the  defendants  in 
this  prosecution,  and  other  children  of  Dr.  F.  B.  Barelay.  IUse» 
hnA  the  other  defendant,  was  a  tenant  under  the  devisees. 

The  indictment  charged,  that  the  defendants  had  erectod  a  blym 
near  to  and  above  these  springs,  and  that,  by  the  storing  oS  ham 
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•traw,  and  other  vegetable  matter  in  the  bam,  and  the  feeding  of 
the  same  to  the  defendant's  cattle,  and  the  keeping  cattle  there, 
the  water  of  the  springs  was  rendered  impure  and  corrupted,  and 
unfit  for  use. 

The  second  laid  that  the  bam  had  been  built  by  S.  M.  Barclay 
in  his  lifetime,  and  that  by  reason  of  keeping  his  cattle,  &;c.,  there, 
the  waters  of  the  springs  had  been  conrupted  and  rendered  impure, 
and  that  the  defendants  maintained  and  continued  it  to  the  com- 
mon nuisance,  &;c. 

The  defendants  pleaded  not  guilty. 

The  jury  found  the  defendants  guilty  on  the  second  count,  but 
not  guilty  on  the  first  count. 

The  Court  sentenced  the  defendants  to  pay  a  fine  of  (1 — ^pay 
the  costs  of  prosecution,  and  be  in  custody  until  the  sentence  be 
complied  with,  and  commanded  the  sheriff  of  the  county  to  abate 
the  nuisance  by  removing  the  bam. 

Errors  assigned :  1.  The  Court  erred  in  directing  the  nuisance 
to  be  abated  by  the  sheriff. 

2.  Abo  in  commanding  him  to  do  so  by  removing  the  bam. 

RuMelly  for  plaintiff  in  error. — The  Court  erred  in  command- 
ing the  sheriff  to  abate  the  nuisance  in  the  first  instance.  The 
defendants  should  have  been  sentenced  to  abate  it :  Tag^art  v. 
The  Commonwealth,  9  Sarris  530.  If  the  defendants  ftiil  to 
comply  with  the  sentence,  then  a  writ  would  issue  to  the  sheriff 
for  that  purpose :  Id.  532.  The  Court  in  this  instance  gave  the 
defendants  no  opportunity  to  abate  it  themselves.  They  had 
ceased  to  use  it  in  a  manner  injurious  to  the  springs  since  the  in- 
dictment in  this  case  had  been  found  by  the  grand  jury. 

2.  Was  it  the  bam  itself,  or  the  manner  in  which  it  and  the  barn- 
yard were  used,  that  constituted  the  nuisance?  The  grievance- 
complained  of  is  the  keeping  and  feeding  of  cattle  in  the  bam 
and  barnyard,  by  which  the  waters  have  been  rendered  impure. 
If  they  are  not  used  in  that  way,  no  injury  will  result  to  the  water. 
There  is  no  complaint  in  the  second  count  against  the  defendants 
for  maintaining  and  continuing  the  barn.  There  was  thereftnre 
error  in  ordering  the  bam  to  be  removed. 

.  Boyd  and  King  (with  whom  were  Ce99na  and  Jordan\  for  de- 
fendants in  error. — In  the  case  of  Taggart  v.  The  Commonwealth, 
the  question  was  whether  it  was  not  exercising  too  much  severity 
to  impose  the  duty  of  abating  the  nuisance  upon  the  defendant, 
and  at  his  own  exp^ise.  It  was  distinctly  stated  that  the  Court 
had  the  power  to  issue  a  writ  commanding  the  sheriff  to  abate  the 
nuisance :  9  Harri»  580.  But  the  defendants  here  can  remove 
all  cause  of  complaint  by  removing  the  bam  themselves.    The  ob- 
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jeotion  is  merely  teohnical:  6  Binn.  403;  &  Ser.  ^  B.  199;  2 
Barr  244. 

2.  The  Court  instmcted  the  jury  that  there  could  be  no  con- 
viction on  the  first  count,  for  the  reason  that  defendants  had  not 
erected  the  bam.  In  the  second  count  the  facts  are  properly  laid 
by  ch^ging  that  the  bam  had  been  erected  by  S.  M.  Barclay,  and 
maintained  by  him  as  a  nuisance,  and  that  the  defendants  had 
continued  the  same.  The  verdict  is  conclusive  of  these  facts,  and 
the  Court  was  right  in  ordering  the  nuisance  to  be  abated. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — After  much  consideration  it  was  settled  im 
Taggart's  Case,  9  Sarrie  627,  that,  en  conviction  for  a  continuing 
nuisance,  the  defendant,  besides  being  sentenced  to  fine  and  impri- 
sonment, should  be  ordered  also  to  abate  the  nuisance ;  and  that 
if  he  failed  to  do  so,  a  writ,  founded  on  such  a  judgment,  might 
issue  to  the  sheriff,  requiring  him  to  abate  the  nuisance,  at  the 
costs  of  the  defendant. 

The  Court  in  this  case  entered  no  judgment  against  the  defend- 
ant that  the  nuisance  should  be  abated,  but  ordered  the  sheriff  to 
abate  it  by  removing  the  barn. 

This  was  erroneous,  not  only  because  the  defendant  should  have 
been  sentenced,  as  in  Taggart*s  Case,  but  because  of  the  order  for 
the  removal  of  the  bam.  The  defendant  was  acquitted  on  the 
first  count,  which  charged  the  bam  with  being  a  nuisance,  and 
was  convicted  onlv  on  the  second  county  wherein  the  erection  of 
the  bam  is  alleged  by  way  of  inducement  to  the  offence,  which  is 
described  as  putting  hay,  straw,  and  other  products  of  the  farm 
in  said  barn,  and  keeping  horses,  mules,  cattle,  and  other  animals 
in  and  about  said  bam,  and  in  the  yard  adjacent  thereto,  and 
feeding  the  said  cattle,  horses,  and  other  animals  with  the  afore- 
said hay  and  straw  and  other  products  in  said  bam,  and  in  the 
said  yard  near  to  the  aforesaid  springs,  &c  The  offence  laid  in 
this  count  consisted  in  the  use  made  of  the  bam  and  yard  in  close 
proximity  to  the  springs,  and  the  nuisance  would  be  efiectually 
abated  by  discontinuing  such  use.  Where  an  erection  or  stracture 
itself  constitutes  the  nuisance,  as  where  it  is  put  up  in  a  public 
street,  its  demolition  or  removal  ib  necessary  to  the  abatement  of 
the  nuisance ;  but  where  the  offence  consists  in  a  wrongful  use  of 
a  buildinff,  harmless  in  itself,  the  remedy  is  to  stop  such  use,  not 
to  tear  down  or  remove  the  building  itself.  The  bam  may  be 
used  for  storing  hay  and  grain  without  annoyance  to  the  public, 
but  for  stabling  and  feeding  cattle  it  cannot  be.  The  public  are 
entitled  to  pure  waters  from  the  springs  in  question,  and  must  be 
protected  in  the  enjoyment  of  this  right  The  Court  should  take 
tfeetual  measures  to  prevent  the  barn  and  yard  from  being  used 
in  the  manner  complamed  of,  and  to  compel  the  defendant  to  pui 
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rad  keep  ih^n  in  sack  e^cBiiott  M  ^rilt  fte«  ebrtiqyl  Ae  sprmgs. 
If  he  fail  to  do  so  after  being  Bentenped,  the  sheriff  sheuld  be^ 
ordered  to  do^  H  i^  his  eoeTtd;  todf  if  ^eeessapr,  fte  Geort  can 
resfruft  fnrlher  wrengjeing  ^  tlie  part  ef  tro  de^emd^nt,  hy 
reamring  hkk  to  find  seeority  to  be  of  good  behatiOiflK 

Whefty  in  the  pregresB  of  a^ei]dtiirri  eeieneey  th4  baani^ard 
bImII  eome  to  be  regarded  ae  among  the  aloBt  taltiable  ef  the 
famer's  poeseediovB,  ae  containing  the  fertilizii^  agdnte  he  needs 
on  his  fieldd)  he  iriU  not  mut  for  the  criminal  law  t^  oottpel  him 
to  stop  its  leakings  into  the  springs  and  watercourses  below,  but, 
with  no  other  promptings  thui  self-inteTeel^  wiU  huiblmd  carefidlj 
this  great  sonree  of  wealth. 

The  seAtenee  is  revei^eed,  Mti  the  ree<^d  vemimded  ta 
the  Quarter  Sessions,  with  dkections  to  proceed  and 
#entenoe  the  defendant  acc<w£ng  to  law. 


Amick  versm  Oylen 

One  trial  and  judgment  in  an  ^eotment  to  enforM  or  MMind  a  eonttaot  fo» 
the  saU  of  land,  is  eonelosiTe  ef  the  rights  of  the  parties^  whether  the  judg- 
meat  wm  entered  on  the  verdict  of  a  jury,  or  on  an  award  of  arbitrators. 

SbroA  to  tiie  Common  l^leas  of  B$cffofd  ^mmig. 

This  was  c^eetment  brought  by  the  heirs  of  Michael  Amidt, 
deceased,  Mi^Ast  Jacob  Oyler  and  Michael  Beinrt,  to  recorer 
ike  poeeeMo^  eif  t  acres  ef  land^  under  die  followk^  eireum^ 
ctoncee: — * 

In  1«S2,  Michael  Amick^  the  father  ef  the  pkkit^  was  ifi 
posseeeion  ef  the  land  in  dispute  under  an  aUeged  pwrol  eontrael 
with  the  executors  of  George  Funk,  deceased.  The  executors  <^ 
Funk  inetiluted  an  action  of  ejectment  agatet  A^A  to  enforca 
the  eontraet)  whkh  was  referred  to  atrbitratom^  who,  M  the  18tb 
ef  January^  1887,  r^rted  an  award  in  fkveur  of  th«  plaintiAy 
^  witii  stay  of  eMcution  until  the  1st  ef  Jawuiry>  1^88^  jod^aei^ 
to  be  released  if  defendant  make,  before  the  said  1st  day  ef  JaMK 
ary,  18S8,  a  reasonably  good  wagon-Mad  i^  the  holkrw  from  tfel 
house  to  the  top  of  the  pine  ridge^  agreeid>k  to  omtraet,  upon 
which  being  donoy  plaintiffii  to  make  a  gcfod  eoKveyance  for  7  acrea 
ef  land,  in  a  reasonable  shape  around  tk%  house. 

The  parties,  on  the  6th  of  February,  1887,  eateved  into  m 
article  ci  agreem^mt^  selecting  three  persons  to  lay  out  the  read^ 
and  agreed  that  they,  or  any  two  of  them,  should  examiiie  the  road, 
and  report  in  writing  whether  it  was  finished  accorcUng  to  tOKtraet* 

On  the  26th  of  February,  1837^  two  of  the  persons  named 
reported  that  they  had  examined  the  road^  and  that  U  was  a  tea*' 
sonably  good  roaa,^Ao. 
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AmiA  eoAtimied  in  poflsession  of  tke  fand  tSl  Ua  desth.  Im 
1862,  snotktfr  ejeetnent  wm  bro^ki  agninit  tke  heurs  of  Amick 
by  the  swrviTitig  executor  of  George  Fmk,  irlddL  wm  rrferred  to 
srbitratOTB,  wbo^  oia  the  dth  July,  1868,  onde  an  awaard  in  favour 
of  the  plaintiffi  An  appeal  was  taken  by  the  defendants,  vhick 
wae  dismissed  bj  the  Oonrt  for  a  defect  m  ibe  reot^gniisanoe  of 
bail  given  on  the  appeal.  On  the  20th  of  Febmarj,  1864,  an 
habere  faciae  possessionem  was  issued,  and  the  plaintiff  by  virtue 
of  it  pnt  in  possession.  The  heirs  of  Qeoirge  Funk  oonveyed  the 
premises  to  John  Cessna,  Esq.,  under  whom  ike  defendants  in  this 
action  were  in  possession. 

The  present  ejectment  was  dien  brought  by  the  hears  of  Michael 
Amick,  deceaeea. 

The  prineipal  matters  contested  in  the  case  were,  wkather  the 
ejectment  brought  in  1862,  the  award  made  in  the  cause,  and 
|iidffment  upon  it,  were  conclusive  of  the  rights  of  Use  parties. 

The  Onrt  below  (Edimbll,  P.  J.)  charged  die  jury  as  fol- 
lows : — 

**  If  the  jury  believed  that  the  question  tried  and  determined 
by  the  arbitrators  was,  whether  or  n<^  the  oonditiona  iia  the  sale 
of  the  land  to  Michael  Amick  had  been  complied  with  in  the 
completion  of  the  road,  according  to  the  terms  of  the  agreement^ 
then  that  was  conclusive  against  the  plainti£Es,  and  the  defendants 
are  entitled  to  your  verdict" 

The  jury  fSsund  for  the  plaintiffs. 

The  en^if§  assigned  were,  to  so  much  of  die  charge  as  is  above 
quoted ;  and,  in  rulhw  that  under  the  Act  of  Assembly  rdating 
tie  equitable  actions  of  ejectment  to  enforce  payment  of  die  pur* 
ehase-money,  an  award  of  arbitrators  was  equivaleat  to  the  verdict 
of  a  jury. 

Kinff  and  Jerdanj  fof  plaintilb  m  error.-^Tke  Act  of  21s(fe 
April,  1846^  relative  to  ejectments  to  enfbarce  myment  of  pur» 
mee-money,  has  no  apphcation  to  this  case.  The  award  kerC) 
was  an  imecmditional  finding  for  the  plaintiff^  gi^i^g  ne  opportn- 
nitf  to  tke  defendants  to  redeem. 

The  Act  only  applies  to  such  cases  where  the  vendor  recovers 
the  land,  with  a  condition  that  it  be  rekased  on  the  defendant 
eemplying  in  a  certain  time.  In  no  other  ease  eaa  time  be  of 
the  essence  of  the  finding :  6  Barr  891. 

The  award  of  the  arbitrators  was  absolute,  and  not  eonditionaL 
It  had  ne  featvre  of  chancery  proceedings,  but  simply  that  of  a 
oommon  law  Court. 

If  either  of  these  ejectments  was  a  substitute  for  a  bill  in 
equity,  it  was  the  one  commenced  in  1882.  In  that  case  there 
was  a  conditional  award,  which  was  subsequentiy  complied  with, 
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ftnd  thus  the  controversy  ended.  Thwe  can  be  no  pretence  that 
die  ejectment  in  1852,  twenty  years  after  the  first,  was  an  action 
to  enforce  specific  performance  of  the  original  agreement. 

Is  an  award  equivalent  to  the  verdict  of  a  jury  ?  2  HarrU  850. 
The  Act  contemplates  that  the  jurisdiction  conferred  should  be 
exercised  only  by  a  jury,  under  the  direction  of  the  Court.  No 
reference  is  made  to  an  award  of  arbitrators. 

C€99na^  for  defendants  in  error. — ^In  both  the  cases  cited,  2 
HarrU  850,  and  6  Bcarr  891,  the  action  was  brought  by  the 
vendee.  In  this  case  it  is  brought  by  the  vendor.  &e  general 
doctrine  is  maintained  in  both  cases,  that  where  the  action  is 
brought  by  the  vendor  against  the  vendee,  and  is  founded  upon 
the  contract,  one  verdict  is  conclusive :  9  WixtU  496 ;  6  Harri$ 
448. 

The  Act  of  Assembly,  and  the  decisions  of  this  Court,  give  an 
award  the  effect  of  a  verdict,  and  in  9  WatU  496,  the  point  raised 
here  is  directly  decided. 

The  opinion  of  the  Court  was  delivered  by 

LowMB,  J. — ^The  framer  of  the  law  of  5th  May,  1841,  P.  L. 
445,  perhaps  intended  to  assail  the  doctrine  of  Seitzinger  v.  Ridg^* 
way,  9  WatU  496 ;  but  it  was  substantially  vindicated  by  the  legis- 
lature by  the  Act  of  21st  April,  1846,  and  fullv  reinstated  by 
the  repeal  of  the  law  of  1841,  by  the  Acts  of  80th  April  and  8th 
of  May,  1860,  §  13,  P.  L.  716. 

The  principle  of  Seitzinger  v.  Ridgway  is,  that  one  trial  and 
judgment,  in  an  ejectment  to  enforce  or  rescind  a  contract  for 
the  sale  of  land,  is  conclusive  of  the  rights  of  the  parties.  The 
efficacy  of  the  proceeding  is  in  the  judgment,  and  not  in  the  mode 
of  arriving  at  it. 

The  first  award  and  judgment  in  this  case  was  before  the  law 
of  1841,  and  of  course  was  conclusive,  and  no  new  suit  was 
needed.     But  the  defendant  died  before  execution,  an4  a  new 

2'ectment  was  brouriit  against  his  heirs,  after  the  final  repeal  of 
e  law  of  1841,  and  an  award  was  rendered  against  them  on  Uie 
ground  that  the  consideration  of  the  sale  was  not  yet  paid;,  and, 
very  properly,  no  time  was  given  for  the  payment,  for  they  had 
had.  their  day  of  grace  in  the  first  action. 

The  second  award  and  judgment,  as  well  as  the  first,  is  governed 
by  the  doctrine  referred  to,  and  the  purchaser  cannot  reopen  the 
controversy  in  another  action. 

Judgm^  aflirmed. 
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EASTERN  DISTRICT— PHILADELPHIA  1855. 


Clark  versus  Depew  et  al. 

A  ooDTejance  of  property,  to  be  fratidalent  as  to  creditors,  should  bear  saoh 
a  ratio  to  tiie  indebtedness,  as  to  tend  direotlj  to  defeat  the  claims. 

Where  the  attesting  witnesses  to  a  deed  proved  that  no  money  was  paid  in 
their  presence,  at  the  time  of  its  execution ;  the  vendor  being  indebtea  to  an 
amonnt  WfoaX  to  one-fourth  the  value  of  his  property,  the  bulk  of  which  was 
included  in  the  deed ;  and  ^e  creditors  being  in  pursuit  of  their  claims,  and 
numerous  suits  pending  against  him ;  and  notice  having  been  given  to  the 
vendee  that  he  would  be  required  to  prove  a  consideration ;  it  was  Held  that 
it  was  incumbent  upon  the  vendee  to  prove  a  oonsideration  by  other  evidence 
than  the  vendor's  receipt. 

A  party  to  a  suit  cannot  read  in  evidenoe  his  own  answer  to  a  bill  of  dis* 
oDvery  filed  in  aid  of  the  action. 

A  copy  of  a  record  from  another  state,  certified  to  be  a  copy  of  i^^  judgment 
roU,  b  sufficiently  certified. 

Erbor  to  the  District  Court  of  Philadelphia. 

The  plaintiff  in  error  vras  diefendant  below.  The  action  was 
ejectment,  and  was  brought  to  recorer  possession  of  a  lot  of  ground 
and  fire  houses  in  the  district  of  Kensington. 

Both  parties  claimed  under  Benjamin  Wilson.  The  plaintiffs 
had  commenced  an  action  against  Wilson  in  the  District  Court  in 
May,  1850,  upon  a  judgment  whidi  they  had  obtained  against  him 
in  the  state  of  New  York.  The  action  was  tried  in  October,  1850, 
and  a  Terdict  rendered  for  the  plaintifb  for  $2070.  Jud^ent 
was  entered  December  10, 1850.  On  the  same  day  they  issued 
an  execution,  under  which  the  sheriff  levied  upon  the  premises  in 
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dispute,  and  sold  them  to  the  plaintiffs.    The  sheriff's  deed  to  the 

Slaintiffs  was  dated  February  15,  1851.  At  the  sheriff's  sale,  the 
efendant,  Clark,  gave  public  notice  that  the  property  belonged 
to  him,  having  been  conveyed  to  him  by  Wilson  on  tne  7th  August, 
1850.  This  conveyance  the  plaintiffs  alleged  to  have  been  made 
without  consideration,  and  to  be  fraudulent  and  void.  On  the 
other  hand,  the  defendant  alleged  that  he  had  bought  the  property 
in  good  faith  at  a  public  auction,  at  which  the  same  had  been  sold 
by  Wilson,  on  the  25th  June,  1850,  and  that  he  had  paid  in  cash 
for  the  same,  to  Wilson,  the  sum  of  $10,200,  aad  taken  it  sulject 
to  a  mortgage  of  $3500.  The  validity  of  the  deed  to  Ckrk  was 
the  chief  siSject  of  controversy  upon  the  trial. 

Upon  the  trial,  the  plaintiffs,  after  proving  Wilson's  possession, 
gave  in  evidence  the  record  of  the  judgment  and  execution  against 
Wilson,  and  the  sheriff's  deed  to  themselves,  and  rested. 

The  defendant  then  gave  in  evidence  the  deed  from  Wilson  to 
himself,  and  the  receipt  for  the  purchase-money  at  the  foot  of  it, 
and  proved  the  notice  given  by  the  defendant  at  the  sheriff's  sale. 
The  plaintiffs,  to  prove  the  prior  indebtedness  of  Wilson,  then 
offered  in  evidence  exemplifications  of  the  records  of  several  judg- 
ments obtained  against  W  ilson  in  the  state  of  New  York,  in  March, 
1850.  These  were  objected  to :  1st,  Because  they  were  not  pro- 
perly certified ;  and,  2d,  Because  they  were  irrelevant.  The  cer- 
tificate attached  to  the  copies  of  the  records  was  in  these  words : 

^'  I,  Robert  Oakley,  Clerk  €f  West  Chester  oounly,  and  of  the 
Supreme  Court  in  and  for  the  said  county,  in  the  seooftd  judieial 
district,  do<sertify,  that  I  compared  the  f eroding  with  the  original 
judgment-roll  now  on  file  in  my  office,  and  mat  the  same  is  a  cor- 
rect copy  of  the  original,  and  of  ike  whole  of  such  ori^al. 

^^In  witness  whereof  I  have  hereunto  set  my  hand  and  the  teal 
of  my  office,  as  such  clerk,  this  Slst  day  of  August,  1851. 

^8.]  "  Signed,  Robert  R.  Oaki^y,  Clerk." 

this  was  annexed  tiie  certificate  of  Ike  presidii^  justice  of 
the  Sunreme  Court  for  that  district,  tlmt  Robert  R.  Oakley  wai, 
at  the  date  6{  the  certificate,  a  clerk  of  said  Supreme  Court,  and 
that  his  attestation  was  in  due  form  of  law.  The  judge  admitted 
the  records,  and  the  defendant  excepted. 

The  plaintifb  also  gate  in  evidence  the  records  of  actions  upon 
these  judgments  in  the  Courts  of  Phikkdelphia,  whioti  actions  wei# 
pending  when  the  deed  was  made  by  Wilson  to  ClarL  The  plain* 
tifs  then  called  ike  subseribrng  witnesses  to  the  deed  from  Wdson 
to  Clark,  and  to  the  reoeqit  at  the  foot  of  it ;  also  thei  ald^rmat 
before  whom  the  deed  waa  aeknowbcbred,  and  the  cenve^iAoer 
who  had  prepadped  it,  all  of  yghom  testified  that  no  consideratiei^ 
was  paid  m  their  presence.  They  then  vead  a  notice  previously 
served  upon  the  defendanit,  informing  him  that  be  wonld  be  r^ 
quired  on  the  trial  to  prove  what  consideration  waa  given  by  him 
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for  the  deed  frooi  Wilpei^  and  caUed  for  proof  of  pftjinent  'pf  coo- 
(^deration. 

The  defendwt  gave  ao  proof  of  pn^iaent  of  ^oMidera^n  other 
than  the  receipt  &t  the  porchase-moaej,  at  the  foot  of  ]ms  deed. 
He  proTed,  howoTW,  thiit  he  had  hid  for  the  property  at  a  pobUe 
auction,  advertised  ia  the  ijsual  q^aaner,  wd  held  bv  M*  3^odm0 
k  Sons ;  thM  the  eame  had  beefi  knocked  down  to  him,  and  tiiat 
other  property  of  Witeqa  had  heea  hid  for  aad  knocked  down  to 
another  person  at  the  same  aiiotiodi^  He  prored  idso,  bjr  the  con- 
Teyancer,  that  the  mml  eeaarehes  for  Uena  had  heen  mad^.  The 
defendant  then  offered  in  evidea^  ^  bill  of  di^oorery  filed  a^^ainst 
him  by  the  plaintiffs,  and  his  answer  thereto.  These  were  objected 
to,  ruled  o«t,  and  the  defendant  dMiqited- 

Ha»b,  J.,  then  ^har^  the  Jury  a^  foUowst^f^ 

*^  The  evideaee  in  this  eiu9e  shpws  thM  Wilson  igm  indebted  to 
the  plaintifis,  and  to  other  persons,  at  the  time  of  making  the 
eonvc^anoe  fwder  which  def^nda^t  cl^ima;  )»n,d  there  pre  two 
qoest^one  for  the  jory-^the  one  wh^th^r  thifi  ,4)onyeif  av^  is  valid 
ageinst  the  pUu^tifib,  if  qkade  withoat  a  WnabAe  f^wsidef ation ; 
the  other  whethtf  there  wa9  svoh  a  apasid^ra^aoi^*  It  i?  ^om^ 
what  dilkidt  to  give  a  pDe<use  de$ni|tiion  of  the  degise^  of  vaMp^ 
ednessi  which  irm  sender  a  Talnabjie  oonoderatiboik  nee essary  to 
the  validity  of  a  deed;  h«t  there  ican  he  no  doiabti  thikt  this  re- 
anlt  wiU  not  follow  froiyi  the  esistenee  of  smaQ  or  ipeo^siderahle 
debts^  sneh  as  every  man  may  owe  te  his  bntcher  or  his  haker^ 
nor  tbi^  whem  a  mw  ii  largely  in  debt,  he  is  Qot  entitled  te 
make  a^  gilit  ^  hie  i»^^>erty  q(  a^atqre  to  hinder  wd  defeat 
his  erediteci  and  preveiKt  them  i^^m  ohtaiw«  payment.  The 
queBtion  d^pe^ds  in  a  great  measure  ov^  ^e  satio  or  proportion 
of  the  dehts,  »et  90  much  (0  th«  pref^erty  he  iparts  witl^  as  0 
that  which  he  vetaw* 

^<  In  the  preM»t  ease,  Wile^n's  debts  amounted  to  94Q00  at  lAc 
date  of  the  deed.  We  have  no  evidence  of  the  exact  amouBit  af 
asaets^  fdHlMMigh  it  ^appears  that  he  eonv^ed  other  property  to 
BdL  If  he  received  the  cftncideratioa  of  this  conveyance,  it 
we«ld  of  cemrae  ibe  aesiets  in  bis  hands,  hnt  if  he  reoeived  it  in 
cash,  it  might  be  less  within  the  ttatih  ^  hi$  cr^ditoni  than  t^ 
estate  for  whiah  it  wia^  the  eqaivalent.  It  waU  be  for  yon  to  say 
upon  the  evideftoe  whether  the  conveyance  to  the  def^dant  b<m 
C«K^  a  ratio  to  hia  propei^y  a^  his  debt%  as  to  tend  direc%  to 
defeat  iht  claims  cl  those  to  whom  he  owed  them-  V  lit  did* 
then  it  is  invaUd»  iiidese  ^mmded  apon  a  eo^idmfation.  A^A 
this  wiU  hriii^  yen  to  tll#  s«(Hmd  qneetienj  whether  there  im 
•nch  a  QOMidemtiofi. 

^'The  defendant ,«Uc|es  that  there  was;  and  relies  to  prove  iti$ 
cnstence  vnon  dm  receipt  at  the  foot  of  the  deed.  I  $11^  it  4if- 
ficolt  to  tell  yo»  wJbat  weight  jqh  shtmMi  give  tQ  this  evideMi* 
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It  is  oertaiti  that  the  receipt  might  have  been  written,  although 
no  consideration  actually  passed.  So  far  as  it  has  weight,  it  must 
owe  it  to  the  presumption  in  fayour  of  fairness,  and  that  things 
are  as  they  appear  to  be  on  their  face.  You  must  weigh  tms 
presumption,  and  compare  it  with  the  probability  or  improbability 
that,  if  the  defendant  had  giyen  yalue,  he  could  and  would  haye 
proyed  it.  I  leaye  the  question  as  one  <^  fact  to  you.  If  you 
find  under  the  instructions  already  ^yen  that  the  deed  is  with- 
out consideration  and  inyalid  unless  it  has  one,  your  yerdict  will 
be  for  the  plaintiffs,  otherwise  for  the  defendant." 
The  yerdict  was  for  the  plaintifi. 

The  defendant  below  assigned  for  error  here  the  charge  of  the 
Court,  and  the  ruling  upon  the  admission  and  rejection  of  evi- 
dence, ilesignated  in  tiie  bills  of  exception  aboye  mentioned. 

St.  George  T.  Campbell  and  JJ.  M.  PhiUipBy  for  plaintiff  in 
error. — The  records  from  New  York  were  not  properly  certified, 
and  ou^ht  not  to  haye  been  admitted.  The  clerk  omy  certifies 
that  it  IS  a  copy  of  the  ju4gment-rolL  It  is  not  certified  to  be  a 
copy  of  the  whole  record.  The  clerk  certifies  that  the  seal  an- 
nexed is  the  seal  of  his  office.  He  is  clerk  of  the  county  as  well 
as  of  the  Court,  and  the  seal  is  not  stated  to  be  the  seal  of  the 
Court.  The  Act  of  1790  requires  the  seal  of  the  Court  to  be  an- 
nexed. The  bill  of  discoyery,  and  defendant's  answer  thereto, 
were  eyidence.  The  bill  was  eyidence  as  to  the  plaintiff's  admiM- 
eionsy  1  Chreenleaf'e  Ev.,  §  212 ;  and  the  answer  was  eyidence, 
because,  by  examining  the  defendant,  the  plaintiffs  admitted  his 
competency.  In  Macby  v.  Work,  10  Set.  ^  B.  194,  a  letter  &om 
a  third  person  to  the  plaintiff  was  admitted  in  eyidence,  because 
he  had  himself  giyen  it  in  eyidence  on  a  former  trial.  If  the 
bill  waa  eyidence,  the  answer  was  eyidence  as  part  of  the  same 
record. 

The  Court  erred  in  leaving  it  to  the  jury  to  say  whether  or  not 
Clark  had  paid  a  consideration.  Wilson's  receipt  -wm  prima  facie 
evidence  of  the  payment  of  consideration,  and  there  was  no  evi- 
dence to  rebut  it :  Wilson  v.  Howser,  2  Jones  116.  Here  was  no 
evidence  of  fraud  on  the  part  of  Clark,  and  no  presumption  could 
be  raised  a^inst  him,  by  reason  of  lus  neglect  to  prove  actual 

Eiyment.  fVaud  is  not  to  ^  presumed.  It  is  to  be  proved, 
utton  V.  Hesson,  6  Harris  109 ;  and  it  is  error  to  refer  a  fact 
to  the  jury  of  which  there  is  no  proof:  Evans  v.  Mengel,  6  Watte 
72.  l!he  defendant  purchased  at  a  public  sale  regiuarly  adver- 
tised. The  presumption  is  in  favour  of  its  fairness,  and  it  was 
not  necessary  for  him  to  prove  actual  payment  of  the  money. 
Wilson's  receipt  was  sufficient  evidence  of  that  fact,  in  the  ab- 
sence of  any  proof  of  fraud  on  the  part  of  Clark. 
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Thayer  {G^bons  with  him),  contri. — The  New  York  records 
were  well  certified.  The  judgment-roll  is  the  whole  record.  The 
record  is  called  at  one  stage  of  its  progress  the  plea  roll,  at  an- 
other the  nisi  prius  roll,  and  when  judgment  is  signed,  the  whole 
record  is  then  called  the  judgment-roll :  LiL  Ab.  491 ;  2  Tidd 
Pr.  931,  942;  1  Arch.  Pr.  175;  lb.  225,  228;  Prac.  Cas.  K. 
B.  153 ;  King  v.  Bolton,  1  Sir.  140 ;  6  Mod.  191 ;  8  Bl.  Com. 
24 ;  1  Ld.  Raym.  243.  See  the  form  of  the  judgment-roll :  1 
Orompton'%  Pr.  506,  608.  In  Pennsylvania  judicial  records  are 
not  enrolled;  but  in  New  York  they  are,  and  "judgment-roll" 
there,  as  in  England,  means  the  whole  record :  Barrie  v.  Dana, 
20  John^.  Rep.  307;  Croswell  v.  Byrnes,  9  Johm.  Rep.  287; 
Lownds  V.  Renser,  7  Wend.  36. 

The  clerk  certifies  that  the  seal  annexed  is  the  seal  of  his  office, 
which  means,  necessarily,  that  it  is  the  seal  of  the  Court.  Besides, 
the  presiding  lustice  certifies  that  it  is  the  seal  of  the  Court. 

That  the  bill  of  discovery  is  not  evidence  is  expressly  ruled  by 
this  Court:  Owens  v.  Dawson,  1  Watt%  149.  Jf either  was  the 
answer  evidence.  A  party  cannot  give  his  own  declarations  in 
evidence  to  support  his  case.  Upon  that  principle  every  affidavit 
of  defence,  and  every  plea,  would  be  evidence  for  a  defendant. 

The  charge  of  the  Court  was  more  favourable  to  the  defendant 
than  the  law  required.  The  Court  left  it  to  the  jury  to  say  whe- 
ther any  consideration  was  paid  by  Clark.  The  plaintiffs  were 
entitled,  under  the  circumstances,  to  a  peremptory  instruction, 
that  the  receipt  was  no  evidence  of  payment  against  creditors, 
and  that  he  was  bound  to  give  other  proof  of  pajinent.  Here 
was  strong  proof  of  fraud  in  Wilson — large  previous  indebtedness : 
Hamet  v.  Dundas,  4  Barr  182;  Thompson  v.  Dougherty,  12 
8er.  ^  R.  454 ;  Keepner  v.  Burkhart,  5  Barr  479 ;  Chambers  v. 
Spencer,  6  Watts  404 ;  Sanders  v.  Wagonseller,  7  Harris  252 ; 
suits  pending  against  him  when  the  deed  was  made :  Twyne's 
Case,  Dyer  295 ;  Rob.  on  Pr.  Oonv.  576 ;  20  Johns.  R.  11 ;  18 
Id.  425 ;  2  Pick.  411 ;  2  Amb.  595 ;  Babb  v.  Clemson,  10  Ser. 

fR.  424 ;  Streeper  v.  Eckhart,  2  Wh.  807 ;  (Jans  v.  Renshaw, 
Barr  36.  The  defendant  was,  under  such  circumstances,  bound 
to  show  that  he  was  a  bona  fide  purchaser  for  value,  and  by  other 
evidence  than  the  written  aeclaration  of  the  fraudulent  grantor : 
Rogers  v.  Hall,  4  Watts  859;  Wilson  t^.  Howser,  2  Jones  116; 
Zerbe  v.  Miller,  4  Harris  497 ;  Union  Canal  Company  v.  Young, 
1  Wh.  410 ;  Bolton  v.  Johns,  6  Barr  145 ;  Kimball  v.  Fenner, 
12  N.  H.  R.  248 ;  Snekrove  v.  Snelgrove,  4  Bess.  287 ;  Wheaton 
t;.  Sexton,  4  Wheat.  50d.  If  Wilson  made  the  deed  with  intent 
to  defraud  his  creditors,  the  statute  of  Elizabeth  avoided  it.  The 
words  are,  ^^  shall  be  clearly  and  utterly  void,  frustrate,  and  of 
none  effect ;"  and  then  a  proviso  in  the  6th  section  excepts  the 
case  of  a  bona  fide  purchaser  for  value  without  notice :  2  Stat,  at 
Vol.  I.— 66 
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Large  588 ;  and  it  is  T^ell  settled,  that  a  party  claiming  under  a 

S 'aviso  in  a  statute  must  bring  himself  within  it :  Rex  t;.  Bryan, 
r.  1101 ;  Inman  v.  Barnes,  2  GfalL  819 ;  Thompson  v.  Smith, 
7  Ser.Jh  E.  215;  Brownfield  v.  Commonwealth,  13  Ser.  ^  R. 
238.  The  satne  principle  is  applied  by  the  law  in  Other  cases: 
thus,  where  negotiable  paper  is  put  in  circulation  by  fraud,  the 
holder  must  show  himself  a  bona  fide  holder  for  value :  Holme  t^. 
Karsper,  5  Binn.  469 ;  Beltzhoover  v.  Blackstock,  3  WOtU  26. 
It  is  a  canon  of  evidence,  that  the  onus  of  proof  is  on  the  par^ 
who  has  cognisance  of  the  fact :  Dickson  v.  Evans,  6  T.  M.  57* 
Here  the  defendant  had  express  notice  that  he  would  be  requirckl 
to  prove  a  consideration  paid,  and  showed  none. 

The  opinion  of  the  Court  was  delivered  by 

Knox,  J. — Upon  the  trial  of  this  cause,  the  plaintiffs  below 
offered  in  evidence  the  records  of  certain  judgments,  obtained  in 
the  Supreme  Court  of  the  state  of  New  York,  against  the  defend- 
ant's vendor,  Benjamin  Wilson. 

These  were  objected  to :  1.  Because  they  were  not  properly 
certified  and  authenticated.     2.  Because  irrelevant. 

The  certificate  was  in  these  words — 

"  I,  Robert  Oakley,  clerk  of  West  Chester  county,  and  of  the 
Supreme  Court  in  and  for  the  said  county,  in  the  second  judicial 
district,  do  certify,  that  I  compared  the  foregoing  with  the  original 
judgment-roll,  now  on  file  in  my  office,  and  that  the  same  is  a 
correct  copy  of  the  original,  and  of  the  whole  of  such  original. 

**In^tness  whereof  I  have  hereunto  set  my  hand  and  the  seal 
of  my  office,  as  such  clerk,  this  3l8t  day  of  August,  1851." 

(Signed)  "Robert  R.  Oaklby,  clerk." 

To  this  is  annexed  the  certificate  of  the  presiding  justice  of  the 
Supreme  Court  for  that  district,  that  Robert  R.  Oaklqr  was,  at 
the  date  of  the  certificate,  a  clerk  of  said  Supreme  Court,  and 
that  his  attestation  was  in  due  form  of  law.  The  objections  to 
the  authentication  of  these  records  are ;.  1.  That  it  does  not  ap- 
pear that  the  whole  record  is  certified.  2.  That  the  certificate  is 
not  under  the  seal  of  the  Supreme  Court. 

In  Pennsylvania,  where  the  history  of  an  action  is  not  enrolled, 
the  record  consists  of  the  papers  properly  filed  in  the  cause, 
together  with  the  docket ;  but  in  New  x  ork  the  practice  is  ite 
same  as  in  England,  to  make  up  a  formal  record,  which  is  a  "  his- 
tory of  the  most  material  proceedings  in  the  cause,  entered  dn^a 
parchment  roll,"  and  when  complete,  oy  the  entry  of  the  judgment, 
IS  called  the  "judgment-roll,"  and  no  proceemng  in  a  cause*  Is 
matter  of  record  until  enrolled :  Croswell  v.  Byrnes,  9  J.  M.  287. 
The  judgment-roil  is  the  record,  and  the  entire  record  remainitig 
in  the  court  In  particular  stages  of  the  case,  records  may  be 
made  up  for  certain  pui-poses,  sudi  as  the  "niW  jpriui  roll"  fSir 
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the  trial ;  but  these  records,  in  l^e  end,  are  all  siiperseded  h j  the 
jadgment-roll,  and  a  correct  copy  of  the  irbde  of  sctch  roll  is  an 
entire  copy  of  the  record. 

The  clei^  certifies  that  he  is  the  derk  of  the  tormtj  of  West 
Chester,  and  of  the  €npreme  Ocnirt  in  and  for  aaid  ^ooftly,  aad 
-that  the  seal  attached  is  the  seal  of  hb  office,  as  soeh  clerk.  From 
'this  it  snffieiently  appears,  that  ike  certificate^  is  Hinder  Ibe  seal  off 
the  Supreme  Oe^ort,'  for  the  veocald .  judicial  district  4f  Nenf  ycitk. 
The  reoords'irezie^o  oilMredy  to  pro¥e  that'Wilsonwasi  largely 
indebted  when  he  oonTeyedtoiChirk, and  were  eertainly  tcderaat 
in  the  issue  Aea  being  tri^. 

The  deed'from  Witeon  taGIsrkrivas  attacked,  upon'ibe-igcoQiid 
that  it  was  made  to  hinder,  idday,  and . defraud  c»9dkocs;  .ai^it 
was  shown  thit,  at  the  date  of  its.exec^tien,:  uM^nieflktSiliad  .bem 
^obtained  agaittst  Wilson  in  Ae  state  ^of  New*Yonc,;to  diceiamount 
of  between  four  and  five  thottsattddollar6,'uponiwhich'0eyeraL8uils 
•were  then  pending  in  Fenninrlvaana.  It^was  also  in  .etidbenee  bj 
!  the  conreyaneer  who  drew  the  deed,  /ai^  by  the  alderman  rb^fote 
-whom  the  acknowledgment  wms  takeny)aBd  Irr  tltevtwit&ees.to  ike 
deed  and  receipt,  that  no  consideration  passed  between  the  partifls 
-  in  their  pesence.  Notice  had  been;  given  .to  the  defraJdant  some 
months  before  thel^al,  that  he  would-be  reifuired  to.prov^  what 
consideration,  if  any,  ^was  paid  by  him  to  Wilson  fi)r  the  estate  in 
dispute.  No  e^ideiieerwas  given  to. prove  consideration,  otfaer 
ithm  the  usual  receipt  at  Uiefoot  ef  the  deed. 

Upm  das  state  of  therfacts,  the  judge  of  the  Bitorict  Court 
'  instructed  the  iuiy,  that. if  tfaejr  found  that  the  <  conveyance  from 
-Wilson  to  Clark  borewuch  a  ratio  as^  ta  tesd  directly  to  defeat  the 
« claims  of  his  creditors,  the  deed  would  be  void  as  io  creditoopf, 
^unless  founded  upon  a' consideration;  and  upon  the  question  of 
'  the  efieet  of  -  the  receipt,  in  establishing  tint  a  ceoBidieration  ihad 
'  beenjioid,  the^  uharg&  was  in  the:  following  woids  :-*^ 

''The  defendant  allies  that  Ihere  was  a  consideration,  atfd 

-relies/  to  pro^  its  existence,  upon  ihe  receipt  at  the  fpot  6f  the 

deed.   1 1  find  it  difficult  to  tell  you  what  wmght  you :  slrauld  give 

,to  this  evidence.    It  is  certain;  that  the  receipt- mi^t  have  been 

^written,  althoi:^h '  ao  •  consideration  actually  passed.    80  far  as  it 

has  weight  it  must  owe  it  to  the  presumption  in  favour  of  {aimess, 

'■.  and  that  things  are.  as  they  appear  to  be  on  their  face.    Yeu  must 

weigh  this  presumptioii^  and  compare  it  with  the  prebabiUty  er 

improbability,  that  if  the  defendant  had^en  value,  he  could,  and 

would  have  prov^  it.     I  leave  the  question  as  one  of  fact  to  you. 

If  YOU  find,  under  the  instructions  already  given,  that  the  deed  is 

without  consideration  and  invalid  unless  it  nas  one,  your  verdict 

will  be  for  the  plaintifiis,  otherwise  for  the  defendant.' 

We  can  see  no  just  cause  of  complaint  which  the  defendant  be- 
low can  make  to  the  manner  in  which  these  questions  were  sub- 
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mitted  to  the  jury.  If  the  deed  was  a  yoluntary  one,  and  its 
effect  was  to  ninder  or  delay  creditors ;  in  other  words,  if  the 
transfer  of  this  property  would  have  the  effect  to  prevent  the 
collection  of  Wilson's  debts,  a  vendee  without  consideration,  whe- 
ther there  was  frand  upon  his  part  or  not,  wonld  take  no  title  as 
against  creditors.  There  were  circumstances  attending  the  trans- 
fer from  Wilson  to  Clark  calculated  to  create  suspicions  as  to  its 
&imess.  Wilson's  large  indebtedness ;  the  pursuit  of  his  credit- 
ors, who  were  just  on  the  eve  of  obtaining  liens  upon  his  real 
estate ;  his  anxiety  to  dispose  of  it,  evidenced  by  his  peremptory 
instructions  to  the  auctioneer  to  sell ;  together  with  the  proof  that 
neither  the  scrivener,  alderman,  nor  witness  saw  any  money  pass, 
required,  at  least,  that  Clark  should  place  himself  m  the  position 
of  a  b<md  fide  purchaser,  by  showing  that  he  had  actuidly  paid 
an  honest  price  for  the  property  in  dispute ;  and  this,  too,  by 
evidence  other  than  the  mere  written  declaration  of  his  grantor. 
It  rarely  happens  that  a  sum  of  money  exceeding  ten  thousand 
dollars  is  paid  by  one  man  to  another,  in  the  purchase  of  real 
estate,  without  some  one,  other  than  the  immediate  parties,  know- 
ing the  facts.  In  commercial  cities,  large  sums  usually  pass 
through  banks,  or  other  places  of  deposit ;  and  in  recent  trans- 
actions, the  evidence,  in  nearly  all  cases,  is  within  the  reach  of 
the  parties.  Wilson  himself,  if  living  (and  we  have  no  evidence 
that  he  is  not),  might  have  been  called  upon  to  prove  that  Clark 
had  actually  paid  him  the  money  stated  in  the  receipt  Although 
the  defendant  was  expressly^  notified  that  he  would  be  requir^ 
upon  the  trial,  to  prove  payment  for  his  purchase,  no  evidence 
upon  this  subject,  however  remote,  was  given  or  attempted  to  be 
given  by  him.  If  he  could  have  produced  such  evidence,  and  did 
not,  the  fault  is  his  own ;  if  he  could  not  have  produced  it,  may 
it  not  fairly  be  inferred,  that  no  such  payment  was  ever  made  ? 
It  was  left  to  the  jury,  as  a  matter  of  fact,  and  found  against  him. 
We  have  no  power  to  disturb  the  finding. 

The  question  put  to  Daniel  M.  Fox  was  no  part  of  the  cross- 
examination,  and  therefore  properly^rejected.  If  it  was  important 
to  show  that  the  defendant  had  the  means  to  make  the  purchase, 
it  would  have  been  properly  rebutting  to  the  plaintiff's  evidence 
of  fraud. 

The  bill  of  discovery  filed  by  the  plaintiffs,  and  the  defendant's 
answer  thereto,  when  offered  together,  were  not  evidence. 

This  disposes  of  the  whole  case. 

Judgment  affirmed. 
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Muhlenberg  versm  Brock 
Tyson  versus  Same, 

Where  an  issue  is  directed,  the  Court  should  order  who  are  to  be  the  parties 
plaintiff  and  defendant,  and  the  cause  should  be  put  in  form  by  the  counsel 
of  the  parties,  by  filing  a  declaration,  plea,  and  joinder  in  issue. 

Where  a  petition  was  presented  for  an  issue  to  try  disputed  facts  in  relation 
to  the  distribution  of  the  proceeds  of  a  sheriff's  sale,  and  no  < 


►  other  ^ ^_ 

were  filed  or  issue  formed  between  the  parties,  except  the  petition  and  the 
order  for  an  issue,  this  Court  will  send  the  record  back,  to  have  an  issue  formed, 
and  the  facts  found  in  regular  and  legal  form. 

In  an  issue  directed  for  the  purpose  of  trying  disputed  facts,  the  Court  can- 
not withdraw  the  whole  case  from  the  jury,  and  decide  the  law  and  fiiots 
themselves. 

Ebbor  to  the  Common  Pleas  of  Schuylkill  county. 

These  cases  arose  upon  feigned  issues  directed  by  the  Court 
under  the  following  circumstances.  Marcus  G.  Heilner  and  Per- 
cival  Heilner  confessed  a  judgment  to  John  Brock  for  the  use  of 
Samuel  Heilner,  John  Brock,  Sons  &  Co.,  on  the  6th  of  August, 
1868,  for  the  sum  of  $32,700,  payable  on  demand.  K  fieri  facia% 
was  issued  and  a  levy  and  sale  made  of  the  personal  property  of 
the  H^ilners,  consisting  principally  of  property  used  at  the  coal- 
mines on  the  premises  Teased  by  them  as  hereinafter  stated.  The 
defendants  in  the  foregoing  judgment  and  execution  were  coal 
operators,  and  on  the  24th  of  June,  1846,  had  leased  from 
Anthony  F.  Miller  ajid  Jacob  Hoffman,  a  tract  of  coal  land  con- 
taining about  600  acres,  for  the  term  of  20  years,  for  the  purpose 
of  mining,  at  the  rate  of  36  cents  per  ton,  payable  monthly.  The 
lessees  coyebanted  to  ^^  mine  and  take  out  not  less  than  82,000  tons 
of  coal  from  the  yeins  of  said  tract  in  each  and  eyery  year  during 
the  term  of  the  lease."  And  in  case  of  failure  were  to  pay  for 
that  number  of  tons,  unless  the  veins  should  prove  faulty,  with  an 
option  in  the  lessors  to  forfeit  in  case  of  failure ;  the  lease  also 
oontained  a  right  of  distress  for  rent  in  arrear.  The  lessees 
took  possession,  and  on  the  10th  of  February,  1861,  a  supple- 
mental lease  was  made,  by  which  the  quantity  was  increased  from 
82,000  to  60,000  tons,  and  the  rent  was  reduced  from  86  to  27 
cents  per  ton.  After  the  execution  of  this  supplemental  lease, 
Jacob  Hoffman  conveyed  his  interest  in  the  land,  and  assigned 
his  interest  in  the  lease  to  Benjamin  Tyson,  A.  M.  Sallade  and 
H.  H.  Muhlenberg.  And  Anthony  F.  Miller  conveyed  a  portion 
of  his  interest  in  the  land  and  lease  to  H.  A.  Muhlenberg,  since 
deceased. 

When  the  proceeds  of  the  sheriff's  sale  were  brought  into  Court 
for  distribution^  the  owners  of  the  leases  presented  their  petition 
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to  the  Court,  Betting  forth  the  lease  and  claiming  a  year's  rent, 
suggesting  that  the  facts  whether  the  said  rent  or  any  part  there- 
of is  due,  and  also,  whether,  if  due,  the  said  claimants  are  entitled 
to  receive  the  same  out  of  the  said  prooeeds  of  sale,  are  disputed," 
and  praying  the  Court  to  direct  issues  to  try  the  said  facts.  The 
Court  directed  the  issues.  No  further  issues  were  formed  in  the 
cases,  and  they  were  tried  without  any  pleadinssti 

The  Court  below  (Hboins,  P.  J«)  charged  the  jury^  that'  upon 
the  whole  evidence  the  plaintiffs  in  each  oase^  the  exeention^cre^ 
ditors,  were  entitled  to  recover  J4980.45,  and  declined  to  answer 
the  points  submitted  by  the  counsel  for  the  landlords. 

Whereupon  the  defendants  below  sued  out  this  writ^  and  assigned 
the  charge  for  error. 

Campbell,  OummingSj  and  Roffman,  for  plaintiffs  in  error. 

F.  W.  Muffheij  WetU,  and  Hughes,  for  defendants  in  enrror. 

The  opinion  of  the  Court  was  delivered  by 

WOO0WABD,  J. — John  Brock,  for  the  use  of  Samuel  Heilner  and 
John  Brock,  entered  judgment  in  the  C(»nmon  Pleas  of  SchuyUdlL 
county  against  Marcus  (f.  Heilner  and  Percival  Heilner,  issued  a. 
fi,  fa.  thereon^  a&d  sold  the  personal  estate  of  the  defendants  for 
$10,130.  This  money  being  brought  into  Court,  the  above-named 
plaintiflii  in^  error  appeared  and  claimed  it  as  landlords  of  the 
defenduits  in  the  execution  on-  account  of  a  year's  rent  due  to. 
them  under  certain  ooal  leases,  and  suggested  tx>  the  Court,  says, 
the  record,  ^  thai  thifiioU  whether  the  emd  rent  or  any  part  thereof 
i$  due,  anitcdso  whether,  if  due,  the  mid  claimants  are  entided  to 
receive  the  eame  out  of  the  proceede  of  the  sale,  4we  diynUed." 
Issues  were  thereupon  awarded  to  tiy  these  fiuits^  but  tbey  were 
never  formed. 

Wh^d  an  issu^  is  directed,  the  Court  should,  indicate  who  are  tO' 
be  the  portiea.  Plaintiff  and  defendant,  and  the  coonsel  of  the 
party  asking  for  it,  should  t^en  draw  up  a  declaration  in.  aeeump' 
eit  as  upour  a  w«>ger,  and  &  special  plea  in  bar  and  a  joinder  in* 
that  issue,  and  ffle  it.  The  form  boohs  contain  precedwits;  and' 
a  very  ffood  one,  a»  settled  in  the  District  Court  of  Philadelphiay 
under  the  interpleader  Act,  and  which  admits  of  ready  adaptation- 
to  other  cases,  may  be  found  m  1  Wharton's  Trodwt  ,&  Haly's 
]^ennsylyania  Praetiae,  edition  of  1853^  p.  727.  The  record  then^ 
shows  who  the  parties  litigant  are,  and  the  precise  facts  which  have 
been  established. 

No  such  course  was  pursued  here.  There  were  no  parties  and* 
no  pleadings,  but  tiie  suggestion  made  by  the  landlords-  seema  to 
have  been  considered  substantially  an  issue  between  them  and  the 
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plmntiffs  in  the  ex«pation,  Two  q^a^tjptiis  y^&te  sugff^ied — one, 
of  pure  fact,  whether  there  was  any  rent  clue ;  andthe  other  a 
laixed  question  of  law.  and  fact,  whether,  if  there  were  rent 
due,  the  claimants  were  entitled  to  recover  it  out  of  the  proceeds 
of  the  sale ; — and  the  Court  proceeded  to  try  these  questions  upon 
the  eyidence.  But,  after  admitting  the  evidencei  they  declinea  to 
charge  the  jury,  upon  the  effect  of  it,  as  re<]^uested  ii^  several  points 
put  By  the  counsel  of  the  landlords,  and  directed  a  verdict  for  the 
plaintiffs  in  the  execution.  The  whole  case  was  thus  withdrawn 
from  the  jury,  and  no  fact  whatever  was.  established. 

This  was  a  virtual  abandonment  of  the  issue,  such  as  it  was, 
and  a  distributicm  of  the  proceeds  as  if  none  had  been  asked  for ; 
and  now,  upon  ^  writ  of  error,  we  are  expected  to  review  the  law 
of  the  case. 

There  is  nothing  here  for  review.  The  law  aria^es  upon  the  facts, 
and  they  are  not  found.  Neither  in  form  nor  in  substance  have 
they  been  passed  on.  The  whole  purpose  of  a^  is/sue  was  that 
the  jury  might  find  the  facts ;  but  this  the  Court  prevented  by 
refusing  to  submit  them.  It  is  obvious,  then,  that  the  record  is  in 
Qo  condition  to  receive  our  judgment  of  the  law.  The  loose, 
indeterminate,  and  unskilful  character  of  these  proceedings  brings 
tp  mind  forcibly  the  condemnatory  observations  <rf  Chief  Justice 
Gibson  in  Shultz'a  Appeal,  1  Barr  254,  where  it  wa^  said,  we  are 
<<  confounded  by  the  rude  and  undigested  mass  in  which  the  pro- 
ceedings are  sent  to  us/' 

The  judgments  and  all  proceedings  subsequent  to  the 
demand  of  an  issue  are  set  aside  and  reversed,  and 
the  record  is  remanded  to  be  proceeded  in  according 
to  law. 

Tyson  &  Sallajda  v.  Bamz  DBFs^nANi:s. 

Let  the  same  judgment  be  entered  in  this  aa  in  the  former  case, 
aad  for  the  same  reasons. 

Judgment  reversed  and  procedendo  awarded. 


Mertz  v€7'sus  Domey. 

The  extent  of-  a.  presumed  grant  to  swell  water  anon  the  land  of  adjoining 
Qwner«  is  measurea  bj  the  land  aetoally  flooded,  ana  not  by  tho  height  of  the 
4am.  bj  which  it  is  oocaiuoned* 

If  by  means  of  repairs  to  a  dam,  the  land  be  flooded  to  a  greater  extent  than 
H  had  beeq  for  twentv-one  years  before,  the  owner  of  the  dam  is  Kable  for  the 
injury,  although  the  height  of  Uie  dam  may  not  have  been  increased. 

Ebror  to  the  Common  Pleas  of  Lehigh  counfy. 

This  was  an  action  on  the  case  brought  by  Solomon  Domey 
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affainst  Charles  Mertz,  for  flooding  the  water  back  on  the  plain- 
tm's  land.  Dorney  is  the  owner  of  a  tract  of  land  in  Sonth 
Whitehall  township,  Lehigh  connty,  Ijin^  on  Cedar  Creek ;  and 
the  defendant  owns  a  tract  of  28  acres  adjoining  the  plaintiff  below, 
on  which  are  erected  a  erist-mill  and  the  dam  in  question.     Both 

Sarties  traced  their  tides  back  for  many  years.  T&e  mill  and 
am  were  first  built  more  than  seventy-five  years  ago,  and  came 
into  the  possession  of  the  defendant  but  a  few  years  ago.  In 
1853,  he  tore  down  the  mill  and  built  a  new  one  upon  the  sam6 
site,  and  repaired  the  dam.  The  leakages  of  the  oam  had  also 
been  repaired  by  the  owner  in  1886. 

It  was  allegea  by  the  plaintiff,  on  the  trial  in  the  Court  below, 
that  the  defendant  had  raised  the  dam,  by  which  the  water  was 
swelled  further  back  upon  his  land  than  formerly. 

The  defendant  contended  that  the  dam  was  not  any  higher  than 
it  was  forty  or  forty-five  jears  aco,  and  that  the  water  did  not  swell 
further  back  on  the  plaintiff's  land  than  formerly.  He  alleged 
that  he  had  merely  repaired  the  dam  by  closing  the  leakages. 

The  defendant  requested  the  Court  to  charge  the  jury,  1.  That 
if  the  jury  believe  that  the  breastwork  of  the  dam  is  no  higher 
now  than  it  was  for  the  last  twenty-one  years  and  upwards,  he  is 
not  responsible  for  any  injury  done  by  tne  water  flowing  on  the 
plaintiff's  land,  and  therefore  he  cannot  recover. 

2.  That  if  the  jury  believe  that  the  swelling  of  the  water  was 
caused  by  the  defendant's  merely  tightening  the  dam,  the  plaintiff 
cannot  recover. 

8.  That  if  the  iury  believe  that  the  dam  has  been  used  with  but 
slight  variations  m  the  same  way  for  a  period  of  twenty-one  years 
and  upwards,  plaintiff  cannot  recover. 

4.  That  if  the  dam  is  substantially  the  same  as  it  has  been  for 
the  last  twenty-one  years  and  upwards,  except  the  tightening  of 
the  same  by  defendant,  plaintiff  cannot  recover. 

5.  That  if  the  jury  believe  that  the  dam  had  been  at  its  present 
height  for  a  period  of  twenty-one  years  prior  to  the  last  fifteen 
years,  the  plaintiff  cannot  recover. 

6.  That  if  the  jury  believe  that  the  water  is  not  higher  now 
than  it  was  for  a  period  of  twenty-one  years  prior  to  the  last 
fifteen  years,  the  plaintiff  cannot  recover. 

The  Court  below  (McCartney,  P.  J.)  charged  the  jury  as  fol- 
lows : — ^^  No  one  has  the  right  to  swell  water  or  increase  tne  swell 
of  water  on  the  land  of  another  without  permission.  The  evidence 
of  such  a  permission  is  either,  first,  by  grant ;  or  second,  by  twenty- 
one  years'  user ;  ending  within  twenty-one  years  before  suit  brought. 
Twenty-one  years'  peaceable  continuous  user  of  a  road,  or  of  a 
flow  of  water  on  another's  land,  gives  a  right.  This  right  may, 
after  it  is  acquired,  be  lost  by  twenty-one  years'  interruption  or 
abandonment.     An  omission  of  the  user  for  less  than  twenty-one 
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years  does  not  destroy  the  ri^ht.  Merely  raising  or  tightening 
the  fabrio  of  the  dam,  works  of  itself  no  damage  to  plaintiff  unless 
the  water  is  thereby  swelled  upon  his  land  more  than  the  defend- 
ant had  permission,  by  express  grant,  or  by  twenty-one  years' 
user.  The  second  point  of  the  defendant  is  answered  in  the 
negative. 

*^  The  other  points  of  defendant,  and  also  the  points  of  plaintifi^ 
are  sufSciently  answered  in  the  general  charge." 

The  jury  found  for  the  plaintiff. 

The  errors  assigned  were  to  the  charge  of  the  Court,  and  the 
answers  to  the  points. 

Bridges  and  MarXy  for  plaintiff  in  error. 

8tile%  and  Q-oepp^  contr^ 

The  opinion  of  the  Court  was  delivered  by 
Knox,  J. — ^We  see  no  error  in  the  charge.  The  presumption 
of  grant  arising  upon  the  lapse  of  time  applied  to  the  land  actually 
flooded,  and  not  to  the  heignt  of  the  dam.  If  therefore  the  plain- 
tiff's land  was  flooded  by  means  of  the  repairs  to  the  dam  to  a 
S eater  extent  than  it  had  been  for  a  period  of  twenty-one  years, 
e  defendant  was  liable  for  the  injury,  although  the  height  of  the 
dam  may  not  have  been  increased. 

The  points  submitted  by  the  defendant  below  and  plaintiff  in 
error  were  all  substantially  answered,  and  with  legal  accuracy. 

Judgment  afiirmed. 


Gaule  versics  Bilyeau. 

.Where  by  the  tenns  of  the  leaae  the  tenant  had  a  right  to  take  a  part  of  the 
demised  premises  in  fee,  on  ground-rent,  at  a  stipulated  sum,  and  before  he 
exercised  this  right,  he  erected  certain  buildinn  on  the  premises,  it  was  Hdd^ 
that  he  had  sach  an  equitable  estate  in  the  mnd  as  rendered  the  buildings 
liable  to  the  lien  of  a  material-man. 

No  words  of  inheritance  are  necessary  in  an  executory  contract,  to  entitle 
the  party  to  a  conveyance  in  fee,  if  it  appear  that  nothing  less  was  intended. 

That  a  part  of  the  materials  for  which  the  daim  was  filed,  were  used  in 
building  outhouses,  will  not  defeat  the  lien. 

Error  to  the  District  Court  of  PhUadelphia. 

This  was  a  icire  facias  on  a  mechanic's  lien. 

In  February,  1852,  the  defendant,  Henry  Ghiule,  rented  from 
Eli  K.  Price,  a  certain  lot  in  the  city  of  Philadelphia,  for  the 
term  of  seven  years,  from  the  first  day  of  April  next  ensuine 
the  date  of  the  lease,  for  the  first  three  years,  at  a  yearly  rent  of 
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(150  per  aimam,  and  $200  per  anniun  for  the  remainder  of  tber 
tenn,  payable  quarterly,  with  the  right  and  privilege  on.  the  part 
of  the  said  Gaule  to  take  upon  ground^rent,  at  any  time  within, 
the  first  three  years,  the  soutliernmoat  portion  of  the  said  ground 
at  a  yearly  rent-charge  of  $400,  payable  half-yearly,  with  the. 
covenants  and  conditions  usual  in  ground-rent  deeds. 

On  various  days,  between  the  1st  of  March  and  the  SOth  day  of 
May,  1852,  Henry  Gaule  procured  from  the.  plaintiff,  Aaron  P.  Bil- 
yeau,  various  lots  of  lumber,  with  which  was  erected  upon  the  above 
demised  lot,  a  two  story  frame  building,  which  was  used  as  a  bar- 
iX)om,  also  a  tenpin  a}ley,  and  various  outbuildineSy  <^nd  a  fence 
around  the  premises.  The  whole  amount  of  the  biu  was  (682.22, 
on  which  was  paid  (475w57.  This  lien  was  filed  for  $206.65,  the' 
balance  due. 

On  the  10th  of  August,  1852,  Eli  K.  Price  and  wife  conveyed 
the  southernmost  portion  of  the  lot  to  Gaule,  reserving  a  ground- 
rent  of  $400,  and  on  the  same  day  Gaule  and  wife  conveyed  it 
in  fee,  subject  to  the  ground-rent,  to  Frederick  Stoever,  who  was 
permitted  to  defend  in  this  case. 

The  defendant  contended  that  the  premises  described  in  the, 
Uen,  being  held  by  the  defendant,  Gaule,  upon  a  lease  for  years, 
^  and  during  the  time  the  lumbar  charged  in  the  claim  was  iur- 
nished,  were  not  sulg'ect  to  a,  mechanic's  lien.  That  the  tenpin, 
alley,  the  fence,  &c.,  W'ore  outhousea  distinct  from  the  principal 
buildine  mentioned  in  the  claim,  and  w«re  not  within  the  purview, 
of  the  Uen  laws. 

The  Court  instructed  the  jury  that  the  right  reserved  to  the  dor, 
fendant,  Gaule,  by  thp  lease,  of  a  deed  in  fee  of  the  premises  at  any 
time  within  three  years,  taken  in  connexion  with  the  subsequent 
deeds,  showing  that  he  had  exercised  that  right,  was  evidence  of  an 
equitable  estate,  in  fee,  in  the  premises,  in  Ghiule,  and  made  them 
subject  to  a  mechanijc's  lien.;  and  if  the  tenpin  alley  was  annexed 
to  and  opened  out  of  the  house,  it  was  a  part  of  it,  and  within 
the  claim  filed  by  tha  plaintiffs 

The  jury  found  for  the  plaintiff  $10& 

The  foregoing  instructions  to  the  jury  were  the  errors  oomr 
{^ined  of  in  this  Court. 

A.  Miller^  for  plaintiff  in  arror. — ^Buildings  and  fixtures  erected 

Sr  a  lessee  for  years  are  not  subject  to  a  uen :  9  Barr  117 ;  10 
arr  252 ;  2  JUarris  118.  The  Court  below  held  that,  because 
he  had  a  ri^ht  to  demand  a  fee  within,  three  years,  it  gave  him 
such  an  equitable  estate  as  would  subject  the  premises  to  the  lien. 
The  right  to  purchase  land  at  a  stipulated  price,  does  not  vest  an 
equitable  estate  in  fee.  Until  Gaule  chose  to  exercise  this  right, 
he  had  no  other  tenure  than  the  lease.  Suppose  he  had  post- 
poned his  election  till  the  very  end  of  the  three  years,  what  would, 
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have  become  of  the  lien  in  the  mean  time  ?  A  mechanic's  lien  at- 
taches on  an  equitabje  eftate  in  the  same  manner  as  a  judgment : 
4  Barr  126.  It  is  true  a  judgment  in  Pennsylvania  is  alien  on 
an  equitable  interest,  but  it  most  be  an  ettaU:  2  Bavie  188. 

The  case  of  Ely  t^.  Beaumont,  6  Ser.  ^  R,  124,  upon  the  au- 
thority of  which  this,  cause  was  decided,  does  not  sustain  the 
ruling  here. 

The  outbuildings  are  not  subject  to  the  lien :  1  ffarris  495. 

FrazieTy  Jr.j  and  Arundel^  for  defendant  in  error. — A  righir 
to  take  land  at  a  fixed  price  vests  in  the  lessee  an  equitable  estate 
in  fee.  The  estate  of  Henry  Gaule  was  such  as,  upon  a  judc* 
ment,  might  have  been  seized  and  sold  by  the  sheriff  and  wbiw 
would  have  descended  to  his  heirs,  who  might  have  euGoiced  speif 
cific  performance:  8  JSer.  ^  R.  381 ;  2  Barr  826;  16  iSer.  #  A 
26&;  5  Barr  132;  8  TT.  ^  8er.  68. 

These  buildings  were  therefore  subjeot  to  the  lien,  as  wall  in 
regard  to  the  buUdings  as  the  estate*  Whatever  is  necessary  to 
the  enjoyment  of  the  inheritance  ia  subjeet  to  the  Uen:  iBr^ 
275-285;  2  iorr  77- 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J. — A  building  erected  on  a  chattel  is  itself  a  chafc* 
tel ;  and,  therefore,  buildings  erected  by  a  tenant  for  ^ears,  on 
the  demised  premises,  for  the  accommodation  of  his  businesa,  are 
not  subject  to  mechanics'  liens :  9  Barr-  117 ;  10  Barr  252 ;  3 
Harris  118.  But  in  this  case  the  tenant  had  a  right  by  the  con- 
tract to  take  a  certain  parfrof  the  premises,  particmarly  deaeribed^ 
on  £round-rent,  at  an  annual  sum  fixed  by  the  contact.  No 
words  of  inheritance  are  necessary  in  an  executory  oomtractb  It 
is  sufficient,  if  it  be  manifest  from  the  instrument  that  a  fee  simt 
pie  was  intended  to  be  conveyed.  This  was  fiHifficiently  indicated 
m  the  contract,  and  the  parties  subsequently  carried  it  out  bv 
a  convevance  in  fee,  subject  to  the  ground^rent  agreed  cm.  It 
is  not  likely  that  the  tenant  would  have  erected  the  tavem-honsei 
and  outbuildings,  if  he  had  had  no  certainty  of  eigoyment  her 
Tond  the  term  of  seven  years.  It  was  his  right  to  a  conveyanot 
tn  fee  that  induced  him  to  cause  the  erections;  and  it  may  well 
be  presumed  that  it  was  also  that  right  which  the  material-men 
relied  on,  when  they  furnished  the  materiala  for  building  on  the 

f  remises.  We  are  of  opinion  that,  at  the  commencement  of  the 
uilding,  the  tenant  had  an  equitable  estate  in  the  land  which 
made  the  buildings  subject  to  a  mechanic's  lien.  The  use  of  a 
part  of  the  lumber  for  outbuildings  does  not  defeat  the  lien. 

Judgment  afiirmedi 
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Road  in  Lower  Salford. 

Where  the  termini  stated  in  two  petitions  for  a  road  are  identical,  the  Ckmrt 
have  no  power  to  grant  a  second  view  before  a  report  has  been  made  and  acted 
on  upon  the  first  order;  but  where  one  of  the  points  of  the  road  prayed  for  is 
different  in  the  second  petition,  the  granting  of  the  order  is  in  the  discretion 
of  the  Court. 

Certiobari  to  the  Court  of  Quarter  Sessions  of  Montgomery 
county. 

On  the  16th  May,  1853,  a  petition  was  presented  to  the  Court 
praying  for  the  appointment  of  viewers  to  lay  out  a  road  in  Lower 
Salford  township,  upon  which  viewers  were  appointed.  A  report 
was  made  in  favour  of  the  road,  and,  on  exceptions  filed,  the  pro- 
ceedings were  set  aside.  On  the  20th  of  February,  1854,  another 
petition  was  presented,  which  described  the  road  as  follows : — 

^^  Beginning  at  a  point  in  the  Skippack  road,  on  the  dividing 
line  of  lands  of  Abraham  Ziegler  and  Michael  Ziegler,  Sr.,  thence 
by  the  nearest  and  best  route  until  it  intersects  a  public  road 
leading  from  the  Springhouse  and  Sumneytown  turnpike-road, 
from  near  gate  No.  4,  on  said  turnpike,  to  Alderfer's  Mill,  upon 
the  dividing  line  of  lands  of  Isaac  0.  Alderfer  and  Abraham  Al- 
derfer,  in  the  said  township." 

The  viewers  were  appointed,  and  an  order  to  view  was  issued  to 
them,  returnable  to  the  succeeding  May  Term,  but  no  report  was 
ever  made  on  this  order. 

On  the  14th  April,  1854,  a  new  petition,  signed  by  the  same 
persons,  was  presented,  praying  for  an  order  to  view  a  ro%d  as 
follows : — 

^^  Beginning  at  a  point  in  the  Skippack  road,  on  the  dividing 
line  of  lands  of  Abraham  Ziegler  and  Michael  Ziegler,  Sr.,  thence 
by  the  newest  and  best  route  until  it  intersects  a  public  road  lead- 
ing from  the  Springhouse  and  Sumneytown  turnpike-road,  from 
near  gate  No.  4,  on  said  turnpike,  to  Alderfer's  Mill,  upon  lands 
of  Isaac  0.  Alderfer,  at  a  point  between  Alderfer's  School-house 
and  said  turnpike-road,  in  the  township  of  Lower  Salford,  afore- 
said." 

The  Court,  without  taking  any  action  on  the  previous  petition 
and  order,  appointed  viewers  upon  this  latter  petition,  and  an 
order  issued  to  them,  which  was  also  returnable  to  May  Term.  On 
the  15th  of  May,  1854,  the  viewers  reported  in  favour  of  the  road 
as  prayed  for  in  the  petition.  This  report  was  approved  by  the 
Court,  and  the  road  ordered  to  be  opened  thirty-three  feet  in 
width. 

On  the  21st  August,  1854,  exceptions  were  filed  and  a  petition 
for  a  review  also ;  the  exceptions  were  afterwards  overruled,  and 
a  review  awarded,  which  also  reported  in  favour  of  a  road,  and  the 
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original  report  was  finally  confirmed  by  the  Court.  Isaac  0.  Al- 
dener,  who  resisted  the  laying  out  of  the  road,  sued  oat  this  eer- 
tiorari. 

The  principal  question  made  in  the  Court  below  and  in  this 
Court,  was  that  the  proceedings  were  irregular  and  illegal,  and 
that  the  order  of  the  14th  April  could  not  issue  to  lay  out  the 
road  while  the  previous  order  of  the  20th  February  was  pending. 

Chamy  for  plaintiff  in  error. 

ZongakeTy  contrft. 

The  opinion  of  the  Court  was  delivered  by 

BInox,  J. — Had  the  petition  of  April  4,  1864,  called  for  the 
same  road  as  that  of  February  20,  1864,  it  would  doubtless  have 
been  erroneous  to  appoint  a  view  upon  it  before  the  first  viewers 
had  reported,  or  the  appointment  been  vacated.  But  the  two 
petitions  did  not  call  for  the  same  road.  They  had  a  common 
starting  point,  but  the  terminus  of  the  one  was  ^^  the  dividing  line 
of  lan&  of  Isaac  0.  Alderfer  and  Abraham  0.  Alderfer,"  whilst 
that  of  the  other  was  ^^  upon  lands  of  Isaac  0.  Alderfer,  at  a  point 
between  Alderfer's  School-house  and  said  turnpike-road  in  the 
township  of  Lower  Salford  aforesaid." 

,  The  first  petition  fixed  the  termination  of  the  road  at  a  parti- 
cular point,  whilst  the  last  left  it  optional  with  the  viewers  to  run 
the  road,  at  any  point  they  chose  upon  the  lands  of  Alderfer,  be- 
tween the  school-house  and  the  turnpike-road.  This  alteration 
was  a  material  one,  and  disproves  the  identity  of  the  two  roads 
prayed  for.  As  the  roads  were  different,  the  Court  of  Quarter 
Sessions  had  a  discretionary  power  to  appoint  the  second  set  of 
viewers,  and  we  have  no  doubt  it  was  properly  exercised,  but, 
whether  it  was  or  not,  we  cannot  review  it. 

Decree  afiirmed  at  the  costs  of  the  appellant. 


Weiler  versus  Hoch. 

Where  a  surety  in  a  jadgmeDt  gave  notice  to  the  creditor  to  proceed  aad 
collect  his  money  firom  the  princip^  and  that  he  would  not  be  bail  any  longer, 
and  afterwards  by  agreement  extended  the  time  to  a8|>ecifi6d  day,  and  the 
creditor  issued  no  process,  but  the  principal  debtor,  within  six  days  after  the 
expiration  of  the  extended  time,  assignea  all  his  property  for  the  benefit  of 
creditors,  among  which  was  sufficient  personal  property  to  have  paid  the  judg- 
ment :  it  was  jffeld^  that  these  circumstances  would  not  discharge  the  sure^. 

Where  the  circumstances  in  proof  show  that  the  creditor  oould  not  by  pro- 
cess have  made  the  debt  out  of  the  principal,  the  surety  will  not  be  exonerated. 

Erbor  to  the  Common  Pleas  of  Lehigh  eoum^. 
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This  wms  a  ieire  fueioi  on  «  judgment.  On  the  25th  ^^  of 
NoTember,  1847,  John  H.  Romig  was  indebted  to  Maria  Efoeh, 
the  plaintiff,  in  the  sum  of  $300,  and  on  that  da^  executed  tohttr 
ft  judgment-bond  for  the  amount,  with  James  Weiler-as  Us  surety. 
This  judgment  was  entered  in  the  Court  of  Co»mon  Pleas  df 
Leh^h  coun^,  to  November  Terra,  1847.  And  this  •ctre  faeicm 
is  sued  out  against  Romig  and  Weiler  to  reyive  ^t^judgttiattt. 
Before  the  jury  were  sworn  John  H.  Romig  confessed  a  judgment 
to  the  plaintiff,  and  the  cause  proceeded  as  to  Weiler  the  surety 
alone.  On  the  trial  the  plaintiff  gave  in  evidence  the  bond  and 
judgment. 

The  defendant,  to  maintain  the  issue  on  his  part,  proved  that 
before  the  29th  of  Dedember,  1849,  he  had  given  notioe  to  the 
plaintiff  to  proceed  and^^  collect  his' money,  is  he  would  be  bail 
no  longer ;"  and  that  by  arrai^ment  betwe^i  the  parties,  it  was 
afterwards  a^eed  that  Hoch  should  nave  till  the  Ist  of  April, 
1850.  The  debt  remained  unpaid  on  the  Ist  of  April,  1860,  aid 
on  the  ^th  of  that  month,  Hoch  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors,  the  inventory  of  whiob 
amounted  to  ^8280.34,  of  Which  $1090.88  was  personal  properly. 
The  pro  rata  dividend  received  by  the  plaintiff  «nder  the  assi^- 
laent  was  $67.94. 

The  Court  below  (MoCabtnby,  P.  J.)  instraeted  the  jury  as 
follows:-^ 

^^  Formerly  the  surely  had  to  get  a  decree  in  chancery  that  die 
creditor  sue  (or  take  out  execution  againeft)  tfie .  pnurcipal :  il 
WiUU  146. 

^^In  Pennsylvania  We  substitute  noiide  fbr  the  decree  in  chan- 
cery :  Cope  V.  Smith,  8  Ser.  .^  B,  116. 

^^  The  noHoe  should  be  as  explicit  as  k  decree  thiit  &e  creditor 
me  or  execute  the  principal:  Erie  Bank' v.  Oibson,  1  WM%14tl\ 
Oreenawalt  v.  Ereider,  3  Barr  267,  264. 

'^  In  the:  present  case  there  is  not  diat  explicit  direction  to  pro- 
ceed that  the  law  requires  in  order  to  relieve  the  surety.*\ 

The  jury  found  for  the  plaintiff,  and  the  defendant  brought  the 
record  up  on  this  writ,  ana  assigned  for  error : — 

1.  The  Court  erred  in  that  part  of  their  charge,  in  which  they 
aay  that  ^''the  notice  should  be  as  explidt  as  ra  decree  'that  the 
creditor  sue  or  execute^  the  principal." 

2.  The  Court  also  erred  in  saying  thut  ^in  the  present  case 
there  is  not  that  explicit  direction  to  proceed  that  the  law  reqtiire^, 
in  order  ^relieve  the  sunotly." 

Br%^,'fbr  plaintiff  in  error.— The  Court  erred  hi  hbMing 
Ihat  a  notice  to  a  creditor  must  be  as  explicit  as  a  decree  in  chan- 
cery.   This  wovld'he  to  deprive  most  sureties  of  the  bentfltt  of 


Digitized  by  CjOOQIC 


1855.]  OF  PENNSYLVANIA.  527 

[Weiler  v.  Hooh.] 

the  law — for  few  men  could  give  such  a  notice.  The  law  does 
not  even  require  that  the  word  sue  should  be  used. 

The  cases  in  1  Watts  147,  8  Barr  264,  and  8  Ser.  ^  B.  110, 
are  not  like  this  case.  In  those  cases  the  direction  to  sue  was 
not  accompanied  with  the  declaration  that  he  would  not  be  bound 
as  bail.  In  this  the  notice  is  full  to  '^  collect  in  his  manef/^  as  he 
would  he  bail  no  longer.** 

If  execution  had  been  issued  after  the  Ist  of  April,  and  before 
the  6th,  the  money  would  have  been  made  and  the  bail  relieved : 
6  Earris  460. 

King  and  8Hles^  for  defendant  in  error. — ^The  cases  cited  by 
the  learned  judge  below  sustain  the  ruling  in  this  case.  The 
notice  must  contain  a  positive  direction  to  sue,  accompanied  with 
a  declaration  that  the  surety  will  hold  himself  disohai^ed  if  it  be 
not  complied  with. 

To  which  may  be  added  Gardiner  v.  Ferrd,  15  Ser.  ^  B.  2. 
The  case  in  6  Harris  460,  cited  by  plaintiff  in  error,  does  not 
change  or  modify  the  rule. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — Granting  that  the  direction  which  the  surety 
gave  to  the  creditor  to  "  collect  his  money,  as  he  would  be  no 
longer  bail,"  was  sufficient,  in  connexion  with  the  long  delay  of 
the  creditor,  to  ground  an  equitable  defence  for  the  surety,  his 
subsequent  letter  of  21st  January,  1850,  if  it  did  not  altogether 
destroy  the  effect  of  the  notice,  did,  at  the  least,  postpone  it  to 
the  1st  of  the  ensuing  April.  Until  that  time  it  cannot  be  pre- 
tended that  the  creditor  was  under  any  necessity  to  take  measures 
against  the  debtor. 

But  it  is  part  of  the  case  that  on  the  6th  of  April,  1850,  Rotniff, 
the  debtor,  made  an  assignment  of  all  his  estate,  real  and  personsd, 
for  the  benefit  of  his  creditors,  which  resulted,  on  settlement,  in  a 
dividend  of  $67.94  as  applicable  to  this  debt.  That  is  applied  as 
a  credit,  and  that  is  all,  it  is  fair  to  presume,  this  creditor  would 
have  obtained  had  he  taken  process  and  accumulated  costs.  The 
only  delay,  then,  of  which  the  surety  can  complain,  is  from  the  Ist 
to  the  6th  of  April,  1850,  and  that  was  not  long  enough  to  give 
him  a  defence.  And  even  if  it  were,  he  has  no  reason  to  com- 
plain of  it,  for,  before  the  judgment  could  have  been  revived,  the 
assignment  took  effect,  and  a  scire  facias  would  only  have  increased 
the  burden  which  the  surety  doubtless  deems  heavy  enough  now* 
He  gave  the  creditor  a  legal  obligation  of  the  highest  character,  and 
the  circumstances  in  proof  afford  him  no  equitable  defence  against 
it.  The  Court  were  right,'  therefore,  in  directing  a  verdict  for  the 
plaintiff. 

The  judgment  is  affirmed. 
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Wheatley  versus  Baugh. 

Where  a  subterranean  flow  of  water  has  become  so  well  defined  as  to  con- 
•titate  a  regular  and  constant  stream,  the  owner  of  the  land  above,  through 
which  it  flows,  maj  not  divert  or  destroy  it  to  the  injury  of  the  person  below, 
on  whose  land  it  issues  in  the  form  of  a  spring. 

But  where  the  spring  depends  for  its  supply  upon  percolations  through  the 
land  of  the  owner  above,  and  in  the  use  or  the  land  for  mining  or  other  law- 
ful purposes  the  spring  is  destroyed,  such  owner  is  not  liable  for  the  damages 
thus  done,  unless  the  mjury  was  occasioned  by  malice  or  negligence. 

The  prior  use  of  the  spring  for  the  purposes  of  a  tannery,  conferred  no  right 
of  servitude  over  or  through  the  land  of  the  adjacent  proprietor. 

Nor  would  the  enjoyment  of  the  spring  for  twenty-one  ^ears  raise  any  pre- 
sumption of  a  grant;  for  no  presumption  would  arise  against  the  ovmer  until 
it  was  shown  Siat  the  exercise  of  the  privilege  interfeml  vrith  his  rights  in 
such  manner  as  to  entitle  him  to  legal  redress. 

Error  to  the  Common  Pleas  of  Chester  county. 

This  was  an  action  on  the  case  brought  by  Jacob  Baugh  v. 
Charles  M.  Wheatley,  under  the  following  circumstances:  The 
plaintiff  was  a  tanner,  and  resided  in  Schuylkill  township,  Ches- 
ter county,  a  short  distance  from  Phcenixvule.  He  occupied,  as 
a  lessee  for  years,  a  tanyard^  with  its  appurtenances,  comprising 
about  an  acre  of  ground,  from  1824  or  '25  to  1853,  and  carried  on 
his  business  during  the  whole  of  that  time.  Upon  the  property 
which  he  thus  occupied  was  a  spring  of  water,  which  he  constantly 
used  for  the  purposes  of  his  business.  A  valuable  copper-mine 
having  been  discovered  on  the  adjacent  farm  of  the  late  Judge 
Morris,  arrangements  were  made  for  working  it  in  the  year  1852. 
A  shaft  was  sunk  to  some  depth,  and  a  small  engine  set  to  work 
•to  pump  out  the  water,  which  interfered  with  the  operations  of 
the  miners.  In  September,  1853,  a  larger  and  more  powerful 
engine  was  procured,  by  which  the  amount  of  the  water  pumped 
up  out  of  the  mine  was  greatly  increased.  About  two  weeks  after 
this  new  engine  began  to  work,  the  tanyard  spring  ceased  to  flow. 
The  engine  continued  to  work  till  the  18th  of  January  following; 
it  then  stopped.  Two  weeks  afterwards  the  water  of  the  tanyard 
spring  began  to  flow  with  its  accustomed  volume.  About  the  1st 
of  February  the  engine  started  again,  and  about  the  middle  of 
the  month  the  water  acain  left  the  spring  head.  In  the  following 
June  the  operations  of  the  mine  were  suspended,  and  soon  after 
the  water  beean  to  flow  at  the  spring  as  formerly,  and  continued 
to  do  so  till  Sie  time  of  the  trial. 

The  shaft  is  about  550  yards  from  the  spring,  in  a  south-east 
direction.  The  surface  of  the  ground,  at  the  shaft,  is  some  fifty 
feet  higher  than  at  the  spring,  and  is  the  highest  in  that  imme- 
diate neighbourhood.  Several  other  mines  were  in  operation  at  the 
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tasne  time  wi&  tbe  Korris  MininK  Oofrnpanj,  wHliiii  two  nulas' 
dktance,  on  Iow6r  grcmnd,  and  witH  deeper  sbsfts. 

The  suit  was  brought  against  Mr.  Wheatley,  as  agent  of  the 
Morris  Mining  Oompany,  to  reooYer  damages  for  the  injury  which 
the  plaintiff  sustained  hj  ihe  loss  of  the  water  of  ^e  tanyard 
spring,  in  his  tanning  business. 

The  defendant  insisted, 

1st.  That  no  action  could,  under  the  circumstances,  be  main* 
iained  against  hinu 

2d.  That  the  owner  oi  land  through  whidi  water  flowB  in  a  sub- 
terranean course,  has  no  ri^  or  interest  in  it,  which  will  enable 
him  to  maintain  an  action  against  one  who,  in  carrying  on  mining 
operations  on  his  own  land,  m  the  usual  manner,  draws  sway  the 
water  from  the  land  of  the  first-mentioned  ownar ;  and  that  there- 
fore the  plaintiff  was  not  entitled  to  recoTer. 

The  plaintiff  submitted  the  following  points  :-^ 

1.  Streams  of  water  are  intended  for  the  use  and  comfort  of 
man.  Every  occupier  of  lands  has  a  right  to  the  use  of  water 
which  flows  in  .tiie  stream  on  his  lands,  without  diminution  or 
Alteration. 

2.  Where  a  stream  of  water  rises  on  a  man's  land,  and  flows 
off  upon  the  surface,  and  said  spring  and  stream  of  water  has 
been  occupied  and  used  uninterruptecUy  for  twenty-one  years  and 
upwards  for  domestic,  agrioultural,  or  manufacturing  purposes, 
me  adjacent  proprietor  luts  no  right  to  anjrthing  upon  his  own 
land  which  intercepts  and  outs  off  the  subterranean  streams  <»r 
trapdykes,  which  supply  the  said  spring  and  stream. 

'  8.  If  a  person  sinks  a  shaft  upon  his  own  lands  for  mining  pur- 
poses, and  pumps  up  large  quantities  of  water  out  of  the  shaft, 
so  that  an  ancient  spring  and  stream  of  water  in  the  adjoining 
lands  of  another  proprietor,  is  wholly  dried  up  by  reason  of  the 
mining  operations  intercepting  the  underground  streams,  which 
fed  the  said  sprint  and  stream,  it  is  actionable. 

4.  It  is  a  principle  of  tbe  common  law  thit  {he  proprietor  of 
land,  unless  restrained  by  covenant  or  custom,  has  the  entire  do- 
minion not  only  of  the  soil,  but  of  the  space  above  and  below  the 
surface,  to  any  extent  he  may  choose  to  occupy  it,  with  th»  qua* 
lification  to  his  dominien,  that  he  must  so  use  his  own  as  not  td 
injure  the  property  or  impair  any  actual  existing  rights  of  an- 
other. 

5.  The  plaintiff,  and  those  before  him,  having  used  the  spring 
and  stream  of  water  theifefrom,  in  the  manufacturing  of  leather, 
for  more  than  twenty-one  years,  the  law  presumes  a  grant  of  the 
privilege,  so  as  to  control  the  adjoining  owner  of  land  in  the  use 
of  his  own  property,  in  any  manner  tiiat  shall  iliterfere  intk  or 
defeat  the  grant  thus  supposed  to  be  made. 

6.  If  the  jury  believe  from  t^e  evidenoe  tiiat  the  defendant,  by 
Vol.  I.— 67 
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his  mining  operations  on  the  adjoining  lands,  oat  off  undergronnd 
streams,  which  percolated  and  ran  into  and  made  the  spring  and 
stream  of  water  used  by  plaintiff  at  and  in  his  tanyard,  so  that 
said  stream  of  water  was  taken  away,  and  plaintiff  deprived  of 
its  beneficial  use,  he  is  entitled  to  recover  damages  commensurate 
with  the  injury  he  has  sustained. 

The  defendant's  counsel  also  requested  the  Court  to  charge  as 
follows : — 

1.  No  action  lies  against  a  manager  or  a^ent  of  a  company  for 
damages  done  by  persons  working  for  said  company,  in  sinkine 
a  shan  in  a  mine  by  which  damage  is  done  to  a  neighbouring  land- 
holder, where  such  damage  was  not  necessarily  incident  to  the 
work,  or  where  it  has  been  caused  by  the  negligence  or  unskilful- 
ness  of  the  operatives. 

2.  The  owner  of  land  through  which  water  flows  in  a  subter- 
ranean course  has  no  right  or  interest  in  it,  which  will  enable  him 
to  maintain  an  action  against  one  who,  in  carrying  on  mining 
operations  on  his  own  land  in  the  usual  manner,  drains  away  the 
water  from  the  land  of  the  first-mentioned  owner. 

3.  The  plaintiff  has  shown  no  cause  of  action  that  will  entitle 
him  to  recover  in  this  case. 

The  Court  below  (Hainbs,  P.  J.)  affirmed  all  the  plaintiff's 
points — and  affirmed  the  first  point  put  by^  defendant's  counsel, 
and  negatived  the  second  and  third  propositions. 
'  The  jury  found  a  verdict  for  the  plaintiff  for  $175  damages, 
and  the  defendant  removed  the  record  b^  writ  of  error  to  this 
Court,  and  assigned  for  error  the  foregomg  instructions  to  the 
jury. 

Leuni  and  <7.  M.  Beadj  for  plaintiff  in  error. 

PennypackeTy  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Lewis,  C.  J.— A  mining  company,  in  the  course  of  necessary 
operations  in  piininff  minerals  from  their  own  land,  interrupted 
the  peroolations  which  supplied  a  spring  on  an  adiaoent  tract,  and 
the  owner  of  the  spring,  under  the  direction  of  the  Court  below, 
recovered  damages  for  the  loss  of  it  The  question  is,  can  this 
recovery  be  sustained  f 

The  general  principle  undoubtedly  is,  that  he  who  owns  the 
soil  has  it  even  to  the  sky,  and  to  the  lowest  depths.  He  may 
dig  as  deep  and  build  as  high  as  he  pleases.  The  maxim  whi<m 
embodies  the  principle  is,  ^^cuju»  e$t  solum  ^u$  e$t  U9qu£  ad  ecelwn 
et  ad  infernos.'*  If  this  general  rule  be  applicable  to  the  case  be- 
fore us,  the  plaintiff  in  error  is  justified  in  all  that  he  did  on  the 
land  of  his  principals  by  their  direction.    But  there  are  some  re- 
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strictions  upon  this  general  right  of  property,  which  it  becomes 
necessary  to  notice.  The  natural  streams  of  water  existing  by 
the  bounty  of  Providence,  for  the  benefit  of  the  land  through 
which  theyflow,  are  incidents  annexed  to  the  land  itself:  4  Ma$on 
400 ;  12  nend.  832.  They  do  not  begin  by  consent  of  parties, 
nor  by  prescription,  but  ex  Jure  naturce,  and  therefore  they  are 
not  extinguished  by  unity ;  nor  can  they  be  obstructed  or  diverted 
to  the  prejudice  of  adjacent  proprietors :  Sury  v.  Piggot,  Popham 
170 ;  8  BuUL  889.  It  was  said  by  Sir  John  Lbach,  m  Wright  ». 
Howard,  1  Sim.  ^  Stuart  190,  that  "  every  proprietor  who  claims 
a  right  either  to  throw  the  water  back  above,  or  to  diminish  the 
quantity  which  is  to  descend  below,  must,  in  order  to  maintain 
his  claim,  either  prove  an  actual  grant  or  license  from  the  pro- 
prietors affected  by  his  operations,  or  must  prove  an  uninter- 
rupted enjoyment  of  twenty  years :"  1  Sim.  ^  Stuart  190.  It  is 
true  that  there  is  a  difference  between  watercourses  on  the  sur- 
face, and  those  which  run  under  ground:  Acton  v.  Blundell, 
12  Meee.  ^  WeUby  824.  But  that  distinction  does  not  authorise 
neighbourmg  proprietors  to  disregard  the  necessities  of  each  other's 
condition  in  respect  to  the  latter.  It  is  manifest  that  valuable 
rights  may  exist  in  both;  and  it  is  indisputable  that  wherever 
they  do  exist  they  must  be  protected  by  law.  In  limestone  re- 
gions streams  of  great  volume  and  power  pursue  their  subterranean 
courses  for  great  distances,  and  then  emerge  from  their  caverns, 
furnishing  power  for  machinery  of  every  description,  or  supplying 
towns  and  settlements  with  water,  for  all  the  purposes  of  life. 
To  say  that  these  streams  misht  be  obstructed  or  diverted,  merely 
because  they  run  through  subterranean  channels,  is  to  forget  tlie 
rights  and  duties  of  man  in  relation  to  flowing  water.  But  to 
entitle  a  stream  to  the  consideration  of  the  law,  it  is  certainly  ne- 
cessary that  it  be  a  waterc<mr9e,  in  the  proper  sense  of  the  term. 
A  spring  gutter  on  the  surface,  is  none  the  less  a  watercourse, 
although  it  is  not  equal  in  volume  to  a  river.  Small  as  it  may  be, 
if  it  have  a  clear  and  well  defined  channel,  and  a  regular  flow  in 
that  channel,  it  cannot  be  diverted  to  the  injury  of  the  proprie- 
tors below :  Jack  t^.  Martin,  12  Wend.  880.  So  a  subterranean 
Mtream^  which  supplies  a  spring  with  water,  cannot  be  diverted  by 
the  proprietor  above,  for  the  mere  purpose  of  appropriating  the 
water  to  his  own  use :  Smith  v.  Adams,  6  Paige  486.  As  the 
owner  of  the  land  below  is  bound  to  permit  the  stream  to  flow  in 
its  accustomed  channel,  and  cannot  erect  obstructions  so  as  to 
throw  the  water  back  on  his  neighbour  above,  so  the  latter  is 
bound,  as  a  correlative  obligation,  to  permit  it  to  flow  to  his  neigh- 
bour below.  Each  has  a  right  to  a  reasonable  use  of  the  water 
on  his  own  premises,  but  he  must  so  exercise  his  privilege  as  not 
to  injure  the  rights  of  the  other.  ^^  Sic  utere  tuo  ut  alienum  non 
Icedae''  is  the  maxim  especially  applicable  to  the  enjoyment  of 
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tbe9d  rigbtd.  When  tbe  filtrstioiiB  sre  gstliei!^  li^  raflMent 
Yolraie  to  ha^  an  sppredable  yalite,  and  to  flow  i&  s  d^«Ay  de- 
fined ehaxmel,  it  is  generally  possible  to  see  it,  and  to  ateid 
Arerting  it  wHkont  serions  detrimeckt  to  tbe  O'wHer  6f  the  )«id 
^ongh  Whieh  it  flows.  Bnt  percoktions  spread  in  erety  directioti 
tbroQgh  the  earth,  and  it  is  impoesihle  to  avoid  diBtoi^King  tkeih 
Without  relinqnislnng  the  necessary  enjoyment  of  the  land.  Ad- 
eordinglr  the  law  has  never  gone  So  far  as  to  ^eeognise  in  one 
^an  a  right  to  convert  another^s  farm  to  Ins  oWn  nse,  kf  the  pnr- 
^      p^tfes  of  a  nitef • 

Snch  a  clahn,  if  sctstahied,  Wodd  aittonnt  to  a  fotal  ahrbgatioli 
of  the  right  of  property.  Ko  fitan  ooald  dig  a  cellar,  or  a  weit,  e^ 
fmild  a  hoQSe  on  his  own  land,  beeanse  these  operations  n^eessarily 
intermpt  the  fittrations  through  the  earth.  Nor  could  he  out  down 
the  forest  and  clear  his  land  for  the  porposes  of  hni^handry,  be- 
eanse the  efvaporation  which  wonld  be  caimed  by  exposing  the  soil 
to  the  snn  and  air  wonld  inevitably  dimmish,  to  some  extent,  the 
<mpply  of  water  which  wonld  otherwise  filter  through  it.  He  conM 
not  even  turn  a  fnrrow  for  agrienHnnd  purposes,  because  this 
would,  partially,  produce  Ac  same  tetn^.  Even  if  this  li  At  were 
aidmittecl  to  exist,  the  difficidty  in  asce^rtaining  the  fact  of  its  vio- 
lation, as  well  as  the  extent  of  it,  w6uM  be  insurmountable.  The 
C  Roman  law,  founded  upon  an  enlightened  obusid^ation  of  the 
tights  of  property,  deelared  l^at  ^*  he  who,  in  making  a  n^r  work 
upon  ISs  own  estate  tKses  bis  right  withottt  trespassbg  either  against 
liny  law,  custom,  title,  or  possession^  which  way  siAject  him  to 
«ny  service 'towards  his  neighbours,  is  not  answelrable  for  the  da- 
mages which  they  may  chance  to  sustain  thereby,  unleB&  it  be  that 
he  made  that  6hange  merely  with  a  view  to  huart  ethers  without 
any  advantage  to  himself."  ^^  He  may  raise  his  house  as  Ugh  as 
he  pleases,  atlthon^,  by  the  eieveition,  he  should  darken  the  lights 
^  of  his  neighbour's  hoitte:"  Demsty  §  1047.  He  t^  <%  for 
water  on  his  ow^  eround,  lAid  if  he  should  thereby  drain  a  well  or 
spring  in  Ms  nei^bour's  ground,  he  wovdd  be  Mable  to  no  action 
5  of  damages  on  that  score :  Pamat,  §  1581 ;  Fardemuiy  TrmiU 
^  des  Servitude^y  %  76  j  Big.  89,  2,  24, 12 ;  Dig.  89, 8,  1,  12 ;  Dig. 
89,  2,  26 ;  Dig.  89,  3,  21 .  These  prmdples  oi  ^be  tini  kw  nte 
tdso  the  recognised  doctrines  of  the  common  law :  Burg  v.  P<^ 
}  --  1  Oto.  Miz.  118;  Parker  v.  Foote,  19  Wend.  809;  Hoy  v.  Ster- 
K  J  tett,  2  WadB  881 ;  Greenleaf  v.  Fran«,  18  Piek.  121 ;  Acton  if. 
Blundell,  12  Mees.  ^  Weh.  824.  It  is  true  that  sev^^l  English 
Kisi  Prius  decisions  introduced  a  modern  doctrine  in  relation  to 
ancient  lights,  in  opposition  to  that  held  in  the  reign  of  Queen 
**  Elizabeth  by  all  the  judges  in  the  Exobequer  Chambers  1  Oro. 
Mix.  118.  But  the  modem  doctrine  was  never  recognised  by  the 
King's  Bench  until  the  decision  in  Darwin  v.  Upton,  in  17»6^  2 
Sound.  175,  n.  2.    As  that  decisieft  w««  since  the  American  Se- 
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Yolulioii)  ftfter  wbicb  EAgJish  Gourta  eettm^  t#  Iwre  sirthontj 
here^  and  is  aa  aaomaly  in  the  law,  the  Bfiodem  doctrine  fbvndpa 
xifOB  it  kas  not  been  receiTed  as  suitable  to  the  condition  of  itm  I 
country:  19  Wend.  809;  2  Watt9  831.  I^  Acton  v.  BlundeU  it  ^ 
was  held  that  the  defendant  had  a  right  to  sii»]^  coal  pits  on  hifi  f 
own  land,  although  he  thereby  drained  a  well  on  the  plaintiff's 
land.  In  Greenkaf  v.  Francis  it  was  deoide4  that  tib^  owner  of 
land  may  diff  a  well  <m  any  part  of  it,  notwitbstaftdii^g  he  thereby 
diminishes  l£e  wUe^  in  his  neighboar's  well,  mUess  in  doing  so  he 
is  actuated  by  a  mere  malicious  intent  to  deprive  his  neijy;hbour  of  ^ 
the  water  without  benefit  to  himself:  18  Fiek,  U7.  mther  the 
civil  law  nc^  the  c(Hn^<m  law  permits  a  ma^  to  be  deprived  of  a 
well  or  sprmg  or  stream  of  water  {or  the  mere  gratification  of  ^ 
mi^ce.  The  reascm  is,  that  water,  like  air,  is  of  sucb  a  ijiiiture 
that  no  one  can  have  an  exclusive  right  in  it.  In  the  process  of 
evaporation  and  condensation,  it  is  sent,  in  refreshing  showero,  all 
over  ike  earth.  In  its  descent  to  the  ocean,  it  necessarily  passes 
from  one  to  the  other,  mi  is  intended  for  the  benefit  of  aJL  The 
right  of  each  is  more  or  less  dependent  i^on  that  of  his  neighbour* 
In  this  description  of  pr<^erty,  it  is,  therefore,  peculiarly  neces- 
sary that  each  should  be  mindful  of  the  neceo^ties  and  rights  of 
the  others.  The  owner  of  land  on  which  a  ^ripg  issuee  from  the 
€tartb,  has  a  perlaet  right  to  it  against  all  the  world,  except  those 
through  whose  la^  it  coipes.  He  has  even  a  right  to  it,  afl  against 
them,  until  it  c<^mes  in  conflict  with  the  engoyijaent  of  their  own 
property.  Straaiigers  cannot  destroy  it,  even  tnough  it  be  derived 
from  lands  which  do  not  belong  to  the  owner  of  the  spring.  Bvei^ 
a  railroad  eerporatioi),  urmed  by  law  with  the  eminent  domain, 
and  having  power  t^  tajke  private  property  for  tjie  construction  gt 
its  road,  is  aoewerablc  to  the  owner  of  a  spring  fo^  destroying  it. 
idthough  ite  destniustion  be  caused  by  excavations  on  the  land  o{ 
an  adjacent  proprietor :  Parker  v.  The  Boston  and  Maine  Bail- 
road  Company,  3  Omh.  Bep.  107.  But,  while  the  Court  in  that 
case  held  that  the  cor^pt^ation  was  liable,  on  tbe  ground  tlj^  the 
deslaruction  <^  the  spnog  was  not  required  for  the  purpoe<^  of  the 
ewn^  of  the  land  through  which  the  excavation  was  made,  the 
principle  was  f^ly  rec<^gnised  that  each  proprietor  has  a  right  to 
make  a  proper  use  of  his  own  land,  and  that  sinkii^  a  w^  uppn  i|^ 
is  such  proper  use ;  and  if  the  water,  by  its  natural  current,  flowA 
from  one  to  the  other,  and  a  bss  arises,  it  is  damnum  absqm  . 
injuria :  Parker  ««  The  Boston  and  Maine  Bailroad^  ^  Ctfsh.  R^.  . 
X07 ;  AmemofiJBiaihfi^  Ca^  558. 

The  prior  wm^n/^J  of  the  spring  for  the  ^ses  of  ^  tannery, 
gave  no  right  of  ser¥i)tW9  over  or  through  the  Jiand  of  the  adjaccQt 
proprietor,  ^i^  n^f^  by  mere  prior  eo^yment  of  the  advantages 
of  his  own  Isa^  #m  establish  a  servitude  upon  the  lapd  of  another* 
This  ia  shPWl^  m  %  M^^Ptory  a^^nner  by  Mr.  Justice  RoasRS|  in 
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Hoy  V.  Sterrett,  2  WaUs  880.  But  it  seemfl  to  be  thooght  that 
the  enjoyment  of  the  spring  by  the  plaintiff  below  and  those  under 
whom  he  claims,  for  the  period  of  twenty-one  years,  gires  him  a 
right  to  its  continued  existence,  although  the  neighbouring  pro- 

Srietor  may  thereby  be  deprived  of  the  chief  value  of  his  own  land, 
'his  depends  upon  the  question  whether  the  enjoyment  of  the 
spring  was  of  such  a  character  as  to  have  invaded  hu  neighbour's 
n^hts,  so  as  to  enable  the  latter  to  maintain  an  action  for  the 
injury.  No  man  can  be  barred  by  a  statute  of  limitation  for  not 
bringing  his  action  with  the  prescribed  period,  until  it  is  first 
shown  tnat  he  had  a  cause  of  action  which  he  could  have  main- 
tained. In  analogy  to  the  statute,  no  presumption  can  arise  against 
a  party  on  the  ground  of  long  enioyment  of  a  privilege  by  another, 
until  it  is  shown  that  the  privilege,  in  some  measure,  interfered 
with  the  rights  of  the  party  whose  grant  is  proposed  to  be  pre- 
sumed, and  that  he  had  a  legal  right  to  prevent  such  enjoyment 
by  proceedings  at  law.  Presumption  is  when  the  conduct  of  the 
party  out  of  possession  cannot  be  accounted  for  without  presuming 
a  conveyance :  Kingston  v.  Lesley,  10  Ser.  ^  iJ.  890 ;  Butz  v. 
Ihrie,  1  Rawle  218.  The  Frederician  Code  of  Prussia  provides 
that  no  presumptioti  can  take  place  where  no  negligence  can  be 
imputed,  and  accordingly  by  that  code  a  man  may  raise  his  house 
after  any  lapse  of  time,  although  it  darkens  his  neighbour's  house: 
Frederician  Code  of  Prussia  48,  55.  The  same  principle  is  -to  be 
found  in  the  law  of  Scotland :  JErskine's  Prin.  Law  of  Scot.  350. 
The  owner  of  the  mine  had  no  right  to  complain  of  his  neighbour 
below  for  making  use  of  the  spring  on  his  own  lands.  As  long  as 
it  flowed  there,  he  had  a  right  to  make  use  of  it,  and  the  owner  of 
the  land  through  which  the  supply  of  water  came,  was  not  in  any 
manner  injured  by  such  use  of  the  water.  Silence  or  acquies- 
cence, where  one  is  not  injured  and  has  no  cause  of  complaint,  can 
never  deprive  him  of  his  rights  on  the  ground  of  presumption  of  a 
grant.  No  man  can  be  said  to  have  granted  a  right  about  which 
it  would  have  been  an  impertinent  interference  to  utter  a  com- 
plaint: Hoy  V.  Sterrett,  2  Watts  881;  Merlin's  ReperUnre  de 
Jurisp.  verb.  ^^Cours  d'Hau.*'  Besides,  it  was  impossible  for  him  to 
know  from  whence  the  supply  of  water  came.  He  had  no  know- 
ledge that  it  was  derived  from  percolations  through  his  own  land. 
In  this  respect  there  is  a  material  difference  between  hidden  veim 
of  water  under  the  ground  and  watercourses  flowing  on  the  sur- 
face. The  latter  are  apparent,  and,  if  appropriated  in  such  a  way 
Eto  injure  the  rijghts  of  the  owner  through  whose  land  they  flow, 
I  can  take  cognisance  of  the  wrong,  and  is  bound  to  redress  it 
J  action  within  the  period  prescril^d  by  law.  But  the  former 
are  not  apparent ;  and  the  owner  of  the  land  is  not  bound  to 
resort  to  an  action  to  redress  a  wrong  of  which  he  cannot  by  any 
possibility  have  notice.    By  the  civil  code  of  Louisiana,  ncn^ppch 


Digitized  by  CjOOQIC 


El 


1866.]  OP  PENNSYLVANIA.  585 

p^hMlleyv.BMgb.l 

reni  $enrihtde$  can  be  established  only  by  iUk.  Immemorial  pos- 
BessioQ  alone  is  not  sufficient  to  acqnire  them :  Oivil  Code  Louis, 
tit.  ServUudeSj  p.  240 ;  Farde$m$  TraitSdes  Servitudes,  §  95.  In 
a  case  like  the  present,  therefore,  there  is  no  reason  whatever  for 
depriving  the  plaintiff  in  error  of  the  enjoyment  of  his  rights  of 
Property  on  his .  own  land,  on  the  ground  of  any  servitude  esta- 
blished by  time,  or  acquiescence  for  the  benefit  of  the  tannery  on 
the  adjacent  tract.  We  have  treated  the  spring  as  depending 
upon  percolations  alone,  at  the  point  where  the  mining  operations 
were  carried  on;  because  the  evidence  does  not  show  that  any 
distinct  watercourse  leading  to  it  has  been  cut  off  or  diverted.  If 
this  should  be  shown,  and  it  should  also  appear  that  it  could  have 
been  preserved  without  material  detriment  to  the  owner  of  the 
land  through  which  it  flowed,  the  destruction  of  it  might  be  attribu- 
ted to  malice  or  negligence.  In  that  case  the  law  would  furnish 
redress,  because  the  injury  would  be  unjustifiable.  The  beneficent 
Being  who  created  the  earth,  and  gave  man  dominion  over  it, 
imposed  on  him  the  duty  of  doing  to  ofliers  as  he  would  that  they 
should  do  to  him.  Upon  this  high  moral  obligation  rests  the  legal 
one  which  requires  every  one  so  to  use  his  own  privileges  as  not 
to  injure  the  rights  of  others.  In  all  the  relations  of  social  life, 
it  is  the  interest  and  duty  of  each  to  respect  the  privileges  of 
others.  The  law  which  requires  this  ''acts  with  a  reasonable 
reference  to  the  public  convenience  and  general  good;  aad  it  is 
not  betrayed  into  narrow  strictures  subversive  of  common  sense, 
nor  into  extravagant  looseness,  which  would  destroy  private 
rights :"  Tyler  v.  Wilkinson,  4  Mason's  U.  S.  Bep.  897.  In  deter- 
mining  what  is  reasonable,  the  circumstances  of  each  case  must  be 
carefully  considered,  and  the  jury,  under  the  instructions  of  the 
Court,  must^  in  general,  decide  the  question :  Hetrich  v.  Deachler, 
6  Barr  82 ;  Miller  v.  Miller,  9  Barr  74.  The  owner  of  a  spring, 
although  his  right  is  imperfect  where  the  supply  is  derived  throudi 
his  neighbour's  land,  has  nevertheless  a  privilege  subordinate  only 
to  the  paramount  rights  of  such  neighbour ;  and  it  is  only  when 
the  fair  enjo^ent  of  those  paramount  rights  requires  its  destruc- 
tion that  he  is  bound  to  submit  to  the  deprivation.  In  conducting  ) 
extensive  mining  operations,  it  is  in  general  impossible  to  preserve 
the  flow  of  the  subterranean  waters  through  the  interstices  in 
which  they  iiave  usually  passed,  and  many  springs  must  be  neces- 
sarily destroyed  in  order  that  the  proprietors  of  valuable  minerals 
may  enjoy  their  own.    The  public  interest  is  ^eatly  promoted  by 

!)rotectmg  this  rights  and  it  is  just  that  the  imperfect  rights  and 
esser  advantage  should  ^ve  place  to  that  which  is  perfect,  and 
infinitely  the  most  beneficial  to  individuals  and  to  the  community 
in  general. 

There  was  no  evidence  to  justify  the  jury  in  presuming  a  grant 
of  a  servitude ;  nor  was  there  any  testimony  tending  to  show 
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eidief  aulioe  or  negtigonM  ia  oo&daotin^  Hbm  maamg  mtntioss. 
Then  was  nothing  to  Acm  that  the  mming  company  had  beea 

K'ltj  of  anvthnig  beyond  the  proper  nee  of  their  own  property. 
e  plaintiff  below  had  therefore  no  oanae  of  action,  and  the  jury 


oQght  to  faaye  been  ao  inetracted. 

Jndgment  reyereed  and  venire  faeia$  d$  novo  awarded* 
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ABANDONHENT. 

Likin>8»  1,  6»  6,  H  15, 17. 

Abandonment  m&j  teke  piaM  with  regard  to  an  ineboate  ri|^  bat 
ie  eeareely  predioable  of  a  per&ct  tide :  and  benoe  payment  of  taxes  in 
bif  own  name,  for  eyen  thirtj  years,  bj  a  sheriff's  yendee  of  a  yoid  title, 
who  bad  made  an  entry  on  the  land  twenty-fbor  years  ago,  and  oftce  or 
more  erery  year  sinoe,  and  had  nm  Hnes ;  and  idio  had  mid  a  tenant  on 
for  nineteen,  hot  not  for  twenty^one  years ;  does  not  proye  an  abondat^ 
fnenl,  there  being  an  absent  owner  of  the  lands,  by  patent.  The  ooastmo- 
tlye  possession  Mows  tiie  legal  tide.    FMaddphin.  Middle,  2&9. 

ACCESSORY. 

Omimmmjo,  Law,  4-7. 

ABJUTANT^ENERAL. 
OmciiB,  1-4. 
See  OommonweaUh  t.  Skifer,  21. 

AVUDAYIT  OF  DEFENCE. 

MOBTQiOa,  1. 

1.  Independent  of  speoial  legislation,  the  Distriot  Court  has  Bower  to 
•dof^  a  nOe  xe^niriojs  afidants  of  defence,    ffoga  y.  CharlUm,  200. 

2.  When  a  record  is  admitted  to  be  filed,  and  the  paper-book  giyes  no 
ezessplificalion  of  it,  this  Court  will  presume  it  to  be  filed  accgraing  to 
the  rule  ef  eo«rt    IL 

8.  It  ie  not  neeeesary  to  files  copy  of  the  note  on  which  a  foreign  judg- 
ment was  fonndad;  the  note  was  extbgnished  by  the  judpneni.  The 
case  of  McCleary  v.  Faber  does  not  require  that  a  oop^  of  the  original 
cause  of  action  shall  be  filed,  after  it  has  been  extinguished  by  a  judg- 
ment.   Id. 

4.  In  taking  defence  to  an  action  of  debt  on  a  foreini  judnnent* 
defendant  is  bound,  when  required  by  the  rule  of  courts  to  me  a  sufficient 
affidayit  of  defence.    Id. 

5.  Under  the  rules  of  the  District  Court  of  Allegheny  county,  no  judg- 
ment can  be  entered  for  want  of  an  affidayit  of  defence,  in  an  action  upon 
an  implied  contract  to  pay  money.  WoodweU  y.  Blt^  Mining  (Jcmfon^, 
365. 

AGBEBMENT. 

€0NTIUCV. 

fmsAum  nr  €ommok. 

Where  a  vendee  assumed  to  pay  the  amount  of  a  judgment  against  his 
yendor,  a  failuse  of  the  title  to  the  land  is  no  defence  to  an  auction  Itfougbt 
Vol.  L— 68  (537) 
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AQREEMENT. 

Against  him,  bj  the  plaintiff  in  the  judgment^  to  recoTer  its  amooni. 
&awn  T.  Hook,  391. 

AMENDxMENT. 
Poor,  3. 

1.  Where  the  vendee  of  goods  was  sued  on  an  accommodation  note 
made  for  his  credit,  and  endorsed  by  him  oyer  to  the  Tender,  and  the  case 
was  arbitrated,  appealed  from,  tried  in  court  and  reversed  on  error ;  on 
the  second  trial  below  the  plaintiff  amended  his  declaration  by  joining  a 
new  count  for  ^oods  sold  and  delivered,  no  exception  being  taken,  or 
anything  appearing  in  the  record  to  show  objection  on  the  part  of  the 
defendant  Held,  that  after  a  defendant  goes  to  trial  and  takes  the 
chance  of  a  verdict  on  a  declaration  thus  amended,  it  is  too  late  to  object 
Shriner  v.  Keller,  61. 

2.  A  judgment,  entered  hj  mistake,  upon  a  warrant  of  attorney,  for 
a  less  amount  than  the  obligation  calls  for,  may  be  amended  by  the 
Court,  after  execution  executcMl,  and  an  alias  execution  may  be  awarded 
for' the  balance  uncollected,  if  the  rights  of  third  persons  are  not  pre- 
judiced by  such  amendment     Smith  v.  Hood,  218. 

3.  Where  there  is  anything  to  amend  by,  a  clerical  mistake  in  entering 
a  judgment  may  be  corrected,  but  not  an  error  of  judgment  in  pronounc- 
ing it    Id. 

4.  An  amendment  of  its  records  and  proceedings,  allowed  and  made  by 
a  Court  of  competent  jurisdiction,  cannot  be  colEtterally  inquired  into  or 
impeached.    Hamilton  v.  Seitz,  226. 

0.  One,  not  a  ipBtty  to  the  proceedings  upon  which  the  amendment  was 
made,  cannot,  in  a  different  proceeding,  deny  the  regularity  and  l^ality 
of  such  amendment.    Id, 

6.  Where  additional  plaintiffs  were  added,  after  an  appeal  by  defend- 
ant from  an  award  of  arbitrators,  and  a  scire  facias  was  sued  out  on  the 
recognisance,  reciting  a  suit,  in  the  names  of  the  plaintifi,  including 
those  added  after  the  appeal,  it  was  held  fatal  to  a  recovery  on  the  plea 
of  nul  Oel  record.    Fullerion  v.  CfampbeU,  345. 

7.  An  amendment  of  the  declaration,  allowed  several  years  after  an 
order  sustaining  a  demurrer,  is  a  nullity,  as  there  was  no  case  pending 
to  which  the  amendment  could  apply.     Wood  v.  Anderson,  407. 

8.  In  such  cases,  an  amendment  will  be  allowed  at  the  time  of  judg- 
ment, or  during  the  term,  upon  proper  terms,  if  the  plaintiff  shows  that 
he  has  a  good  cause  of  action.    Id, 

9.  Where  the  original  declaration  and  the  amended  counts  present 
both  in  form  and  substance  totally  different  and  distinct  causes  of  action, 
it  is  error  in  the  Court  to  allow  the  amendment ;  more  especially  is  this 
the  rule  where  the  ri^t  of  the  plaintiff  is**  apparently  barred  by  the  sta- 
tute of  limitations.    Id, 

APPOINTMENT. 
Officer,  1,  3. 

APPORTIONMENT. 
Damaqis,  1,  2. 
Rent,  1-3. 

APPROPRIATION  OF  PAYMENTS. 

1.  Where  a  person  indebted  on  several  accounts,  makes  a  payment, 
he  may  direct  how  it  shall  be  applied ;  if  he  give  no  such  direction,  the 
creditor  may  apply  it  and  if  he  credit  it  generally  on  an  open  account, 

rill  not  uterwards  appropriate  it  to  a  judi 


the  law  will  not  uterwards  appropriate  it  to  a  judgmmit  althou^  older 
than  the  account;  especially  it  the  creditor  have  securi^  for  the  judg- 
ment and  none  for  the  account     Watt  v.  Hoeh,  411. 
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APPROPRIATION  OF  PAYMENTS. 

2.  Where  the  Tendon  of  land  transferred  the  amoont  due  on  the 
article  of  agreement  to  a  firm,  in  trust,  to  receive  and  pay  over  the  instal- 
ments to  certain  creditors  of  the  vendors,  named  in  the  transfer,  and  one 
of  the  trustees  under  such  transfer,  purchased  at  sheriff's  sale  the  per- 
sonal property  of  the  vendees,  and  operated  a  fhmaoe  belonging  to 
them,  under  an  arrangement  that  the  profits  should  be  applied  to  the 
debts  of  the  vendees,  a  purchaser  at  sheriff's  sale  of  the  vendees'  inte- 
rest under  the  apeement  cannot  set  off  such  profits,  against  the  purchase- 
money  due  on  the  agreement,  without  shovnne  an  actual  appropriation 
of  them  to  that  claim.    McGinre  v.  Faber,  436. 

41 

ARBITRATION. 

1.  An  action  upon  a  recognisance  of  bail  for  stay  of  execution  may  be 
referred  to  arbitrators  under  the  compulsory  rule.    PeilU  v.  Wingate^  74. 

2.  If  a  party  enter  a  rule  of  reference  under  the  Act  of  16th  June,  1836, 
entitled  "An  Act  relating  to  reference  and  arbitration,^'  and  fail  to  serve 
a  copy  of  the  rule  on  each  of  the  ftfbitrators,  and  on  the  opposite  party,  his 
agent  or  attorney,  as  required  by  the  said  Act^  be  is  liable  to  the  peniedty 
prescribed  therein.    Dunlap  v.  McKee,  84. 

3.  It  is  not  necessary  to  sustain  a  suit  for  the  penalty,  that  the  party 
suing  shall  show  an  injury  sustained  by  him;  the  penal^  is  inflicted  as  a 
punishment  for  the  ddrault.    Id. 

4.  Where  additional  plaintiffs  were  added,  after  an  appeal  by  defendant 
firom  an  award  of  arbitrators,  and  a  tcire  faciaa  was  sued  out  on  the 
recognisance,  reciting  a  suit,  in  the  names  of  the  plaintiffs,  including 
those  added  after  the  appeal,  it  was  heid  fatal  to  a  recovery  on  Uie  plea 
of  nul  tid  record.    FulUrion  v.  Campbell,  345. 

ASSIGNMENT. 

Bond,  1-4. 

Parent  of  a  judgment  to  the  nominal  plaintiff  after  actual  notice 
that  It  has  been  assigned  to  another,  is  not  a  payment  to  the  proper  per- 
son. It  is  not  necessary  that  direct  notice  of  the  assignment  be  given  by 
the  assignee  or  his  a^nt — it  is  sufiScient  if  the  information  be  given  under 
circumstances  and  m  terms  calculated  to  arrest  the  attention  of  the 
debtor.     Outhrie  v.  BasMine,  80. 

ASSUMPSIT. 

Pliadino,  2. 

ATTACHMENT. 

1.  An  attachment  execution  to  be  available  must  make  the  debtor  of  the 
defendant  garnishee,  and  not  the  person  who  holds  the  evidences  of  the 
debt    Raiguel  v.  McConnell,  362. 

2.  Where  an  assignee  under  an  unrecorded  deed  of  assignment  for  the 
benefit  of  creditors,  was  summoned  as  jnimishee,  and  a£nitted  tiiat  be 
held  book  accounts  and  other  evidences  of  debt,  uncollected,  most  of  which 
he  considered  worthless,  no  judgment  Could  be  entered  against  him  for 
the  amount  of  such  accounts.    Id. 

ATTORNEY-AT-LAW. 

Malicious  Prosecution,  1,  2. 

1.  An  attomey-at-law,  as  such,  has  no  authority  to  compromise  and  dis- 
continue a  suit  brought  for  the  recovery  of  land  of  his  client,  in  con- 
sideration of  the  other  party  conveying  to  himself  a  portion  of  the  land : 
but  if  he  makes  such  compromise,  and  the  discontinuance  is  entered  of 
record,  and  the  client  does  no  act  to  manifest  his  dissent  for  a  number  of 
years,  he  will  be  held  to  have  acquiesced  in  the  discontinuance,  and  the 
terms  upon  which  it  was  entered.    Filby  v.  MUUr,  264. 

2.  The  other  party,  having  had  the  benefit  of  the  discontinuance,  oannot 
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ATTORNKY-AT-LAW. 

invalidate  his  oonvejranoe  apon  tbe  allegation  that  the  attorney  eioeede^ 
liif  aatliority  in  mfUdne  the  oompromiBe.    Filby  y.  Miller,  264. 

3.  Nor  oould  lie  repudiate  the  convejanoe  upon  the  ground  that  the  oon- 
aideration  for  making  it  wasi  Ui  adcutiop  to  tiie  discontinuanoe  of  die 
auit,  that  a  good  Htlfi  ma  to  be  made  to  him  for  the  balance  of  the  tract, 
which  had  not  been  done :  haying  receiyed  a  part  of  the  considerationy 
hia  remedy  waa  to  enforce,  not  tp  destroy  the  contract    Id. 

4.  A  Iwia  fide  purchaser,  for  yahie,  of  the  land  tiins  conyeyed  to  the 
attorney,  without  notice  of  the  circuipstanoes  aUeeed  against  the  vahditr 
of  the  tide,  would  hold  it  discharged  firom  e()nities  between  the  parties.  IcL 

5.  And  a  subsequent  purchaser  with  notice,  could  protect  himself  by  the 
equity  of  a  former  one,  who  purchased  wiikaui  any  such  aoftce.    Id, 

6.  An  attomey4^1aw  who  nas  been  employed  professionally  to  sustaon 
a  tiile  to  Uuid,  cannot  either  before  or  after  the  cause  is  ended,  or  during 
l^e  QOQtii^uanee  or  afier  the  termination  of  the  relation  of  connsd  and 
^en^  whiile  the  oUent  hplds  or  afler  he  has  conyeyed  his  interest,  pur- 
ohase  for  himself  the  opposing  or  any  outstanding  tide,  but  such  a  pur- 
chase wUl  eau^  tQ  jthe  bei^eSt  of  the  client  or  njs  yendee.  Henry  y. 
Baiman,  354. 

7.  Where  the  relation  of  confidence  is  in  regard  to  the  tide  to  lands, 
Dm  obUgation  of  fideUty  upon  the  counsel  fpllows  such  title  into  whose- 
Boeyer  hands  it  may  eo,  and  good  faith  and  public  policy  require  that 
fftch  oblicatioa  should  neioer  be  violated.    Id, 

8.  A  Guent,  or  ^is  yendee,  may  recover  the  premises  from  such  4olu>- 
^aent  counsel,  by  paying  or  tendering  the  amount  of  the  purchase-money 
with  interest ;  <md  a  purchaser  from  snob  counsel  with  notice  of  the  facts, 
is  in  the  same  situation.    Id* 

AYERAQE. 

1.  Where  a  vessel  or  its  careo  takes  fire  without  the  fiuilt  of  the  crew, 
4he  daaage  done  b^  the  afpueation  of  water  or  steam  in  extinguishing 
tha  Ai;e  and  by  tearing  up  part  of  the  veasejl  to  gain  success  to  tbe  fire,  is 
general  avwage:  and  it  makes  n»  diffurenee  how  the  water  is  applied, 
whether  by  the  aid  of  fire-engines  from  the  land,  or  in  the  form  of  steam, 
or  by  senttKng  the  vesseL    Sfimiek  v.  Holmes,  366. 

2.  A  general  average  consists  in  a  purpose,  a  means,  and  a  result :  a 
design  to  avert  a  common  danger  by  a  sacrifice  voluntarily  made,  and  a 
successful  issue.    Id. 

3.  In  an  action  by  a  shipper  against  the  owners  of  a  vessel  for  general 
average,  evidence  that  the  shipper  had  received  from  the  underwriters  the 
amount  for  which  the  epods  lost  were  insured  is  irrelevant;  nor  is  4]hi 
amount  so  received  evk^nee  of  the  value  <^  the  goods.    M. 

8ANKBUPTCY. 

1.  By  the  4th  section  of  the  Bankrupt  Act,  a  discharge  and  certificate 
is  a  full  and  ample  discharge  of  all  debts  provable  under  it.  And  by  the 
5th  section  all  debts  due  at  a  future  day,  and  all  uncert^iin  and  contingent 
demands,  are  provable.     Clark  v.  Forter,  141. 

2.  Where  the  defendant  in  a  joint  obligation  had  been  dischai^ed 
under  the  bankrupt  law,  and  pleaded  his  discharge  in  bar  to  the  jon^t 
claim,  which  was  sustained :  and  some  years  afterwards  his  co-obngor, 
diie  plaintif;  j[^u4  ^  joint  obligation,  and  brought  suit  against  defen&nt 
for  oontribution,  to  which  he  pleaded  his  discharge  in  bai^kruptcy:  HM, 
that  the  ipUini  of  joontribution  was  contingent,  and  within  the  Act,  and 
tbl^  th^  pl^  wa9  good.    Id. 

BHAOFDISCOVBRY. 

A  party  to  a  suit  cannot  read  in  evidence  his  own  answer  to  a  bill  of 
discovery  BM  in  lud  pf  die  action.     Clark  v.  Depew,  509^ 
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BILL  OP  EXCEPTIONS. 

PRACTKn,  i, 

BUAiOFLADUfG. 
Etimxcb^  16. 

BOARD  OF  PROPERTY. 

Lands,  7. 

BOND. 

MlSTAKl,  1. 

Otficbr,  3,  4. 
Township,  1. 

1.  It  is  a  well  settled  role  of  law  that  if  an  obligor  indace  a  person  to 
take  an  assignment  of  his  bond,  by  admitting  the  jostioe  of  the  debt  of 
deolarine  that  he  has  no  defence,  he  cannot  anerwards  deny  it  to  the  pre- 
jvdioe  of  ^  assignee.    Weaver  t.  Lynok,  449. 

2.  In  order  to  create  «a  eqmtaUe  estoppel  open  the  oblige,  it  is  neces- 
sary for  the  assignee  to  prove,  not  only  ttiat  he  took  the  asBignment^  but 
that  he  paid  a  valuable  consideration  for  it.    Id, 

3.  The  holder  most  also  prove  that  the  admission  of  the  obligor  was 
made  before  the  assignee  expended  his  money  In  pnrohasing  the  bond.  Id. 

4.  K  the  assignee  allege  that  he  held  the  assignment  of  the  notes  con^ 
diUonaUy,  with  the  right  to  retam  them  in  case  the  oblieor  should  allege 
any  defence,  be  most  prorve  it ;  his  assertion  of  it  to  the  obligor  in  nuJung 
iBquiry  of  him  k  not  proof  of  the  fact    Id. 

BOOKS. 

ErinsNOB^  II. 

CARRIER. 

Plsabino,  3. 

1.  One  who  holds  himself  forth  to  the  pubGe  to  can^  Pat  hire,  is  a 
common  carrier  as  much  in  his  first  trip  as  in  any  subsequent  ofte,  and 
has  a  lien  on  the  cargo  for  freight.    Fmler  v.  BraiUey,  120. 

2.  One  not  a  common  carrier,  but  who  specially  undertake  to  oiKrry  a 
particular  load  for  hire^  has  no  lien  for  might  unless  b6  reserve  it  by 
agreement.    Id. 

3.  It  is  a  question  for  the  jni^  from  i^  the  evidence  to  decide  whether 
the  contract  is  one  of  affireightm^it  as  a  oommotf  carrier,  or  a  mere  hiring 
for  the  lob.    Id. 

4.  Where  the  defendant  vras  the  carrier  of  freight  for  a  round  trip,  to 
a  given  place  and  back,  taking  in  and  puttine  out  freigiht,  at  diJR)xW 

S lapses  on  the  route,  as  plaintiff  might  direct,  for  a  stip^dated  Sum  per 
ay,  the  defendant  has  a  Hen  on  the  freight  remaining  on  board  on  the 
return  of  the  boat,  for  the  whole  amount  unpidd  at  the  sfipnlaited  rate.  Id. 

5.  If  goods  are  reeeited  by  common  carried,  with  orders  to  "ship 
immediirtely,''  and  are  stored  in  their  warehouse,  the  na/vigation  being 
obstructed,  tatd  there  consumed  by  fire,  they  ate  liabk  fat  the  value  to 
the  owner  as  common  carriers.    Cwib  v.  Needies,  388. 

6.  If  a  common  ctfrier  receives  goods  mto  his  own  warehouse  fbr  the 
accommodation  of  himself  and  his  customers,  so  that  the  denosit  there 
is  a  mere  accessary  to  the  carriaM  and  fbr  the  fmrpose  of  facilitating  it, 
his  liability  as  a  eommoft  eai^er  begins  vnAr  the  raatipt  Of  tbe  goods.  Id. 

OlSE  8TATBD. 

1.  A  case  stated  is  a  substitute  for  a  verdiat';  and  wbea  It  is  lost  or 
destroyed,  if  the  parties  cannot  aeree  anon  a  n^wone,  the  cause  gosa  to  a 
jury  as  if  none  had  ever  been  maae.    thok  v.  Sktmtd^^^^ 
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CAS£  STATED. 

2.  If  a  case  stated  is  defective  in  setting  forth  the  facts,  no  judgment 
can  be  eiven  upon  it.     Cook  t.  Shrauder,  312. 

3.  Where  a  case  stated  was  lost,  it  was  error  for  the  Court  to  appoint 
a  commissioner  to  find  and  report  the  contents  of  it,  and  no  judgment 
could  be  entered  upon  such  report    Id, 

CASES  OVERRULED  OR  DOUBTED. 

1.  Waggoner  v.  Hastings,  5  Barr  300,  orerruled.  Sole  T.  Bitlenhoiue^ 
491. 

2.  Shroder  v,  Brenneman,  9  Harris  228,  doubted.    Id, 

3.  Bishops  0.  I^ee,  3  Barr  217,  doubted.    Id. 

4.  Kite  V.  Brown,  5  Barr  291,  explained.    Id. 

CERTIORARI. 

Landlord  and  Tuf  ant,  2. 

The  Act  of  1810,  which  makes  the  decision  of  the  Common  Pleas  final 
on  a  certiorari,  does  not  apply  to  eases  arising  under  special  statutes. 
Zimmerly  t.  Eoad  Commiesumere,  134. 

COMMISSION. 
Officib,  3. 

COMMON. 

1.  Where  the  state  surveyed  and  laid  out  a  town  into  in-lots  and  out* 
lots,  reserving  100  acres  of  land  without  the  town  for  a  common  pasture, 
and  afterwards  sold  the  lots ;  Held,  that  the  right  of  common  so  annexed 
to  the  town  lots,  was  a  common  appurtenant  as  distineuished  from  a  com- 
mon am>endant.   Bell  v.  Ohio  and  Pennsylvania  Rauroad  Company,  161. 

2.  If  one  who  has  a  right  to  common  appurtenant,  purchase  part  of  the 
land  subject  to  the  easement,  all  his  right  of  common  is  extinguished.  Id. 

3.  So  if  he  be  a  disseisor  of  part  of  the  land  subject  to  the  easement  Id. 

4.  And  the  incidents  of  light,  air,  prospect,  &c.,  fall  with  the  principaL 

5.  The  right  to  take  the  herbage  by  the  mouths  of  his  cattle  gives  the 
commoner  no  incidental  ri^ht  to  keep  the  common  open  as  an  ornament 
to  his  dwelling,  or  as  contnbuting  to  his  own  personal  pleasure  or  conve- 
nience.   Id, 

6.  Where  a  commoner's  right  has  been  extin^ished,  he  has  no  interest 
in  tly9  common,  to  entitle  him  to  ask  for  an  injunction  to  restrain  a  tres- 
passer on  the  common  rights  of  others.    Id. 

COMPOSITION  DEED. 

1.  The  defendant,  who  was  a  country  merchant,  proposed  to  compound 
with  hb  creditors  in  Philadelphia,  upon  terms  stipulated  in  a  written 
instrument,  which  contained  the  condition  that  it  was  to  be  void  if  not 
signed  by  all  his  Philadelphia  creditors.  The  ]^laintiffs  and  several  others 
si^ed  the  agreement,  and  afterwards  the  plaintiffs  brought  suit  on  the 

~  oneinal  indebtedness ;  to  which  defendant  set  up  the  compromise  as  a 
defence,  but  gave  no  evidence  that  the  instrument  had  been  sieped  by 
aU  the  Philadelphia  creditors.  Held,  that  to  defeat  a  clear  legal  liabili^ 
under  such  an  instrument,  the  defendant  was  bound  to  prove  performance 
of  e^oj^  condition  necessary  to  give  it  effect    Lower  v.  Clement,  63. 

2.  Where  such  instrument  proposed  new  sureties  to  the  creditors,  it 
was  for  the  defendant  to  show  that  the^  had  been  proposed  and  tendered, 
as  well  as  that  all  the  designated  creditors  had  assented  to  it.    Id. 

3.  Where  an  instrument  of  release  stipulates  that  it  shall  be  void  if  not 
agreed  to  by  a22  creditors  in  a  given  place,  and  it  was  signed  by  several, 
the  parl^  setting  it  up  must  show  that  those  who  aasented  comprised  all 
the  creditors  designated.    Id. 


Digitized  by  CjOOQIC 


INDEX.  .  548 

COMPOSITION  DEED. 

4.  Where  the  paity  nutket  one  olgeodon  to  the  oompUaiioe  with  the 
terms  of  a  oompromise,  where  there  are  eeveral,  this  is  not  a  waiver  of 
all  others,  but  they  remain  open  and  may  be  asserted  at  the  proper 
time.    Low^  t.  Clement,  63. 

CONDITION. 

judgmbkt,  4-7. 
Ybrdiot,  3. 

CONSIDERATION. 
Roads,  1. 

Where  one  party  volonteers  to  pay  a  debt  for  another,  the  latter  is 
under  no  obligation  to  reimburse  nim.  Wheatfidd  Ttfumahip  ▼.  Br%uk 
Valley  IbtopihiPf  112. 

CONSTITUTIONAL  LAW. 

1.  The  Acts  of  Assembly  of  the  5th  April,  1849,  8th  April,  1851,  and 
Act  of  30th  March,  1852,  relating  to  the  paving  and  grading  of  streets  in 
the  city  of  Allegheny,  and  the  assessment  of  the  expense  of  the  same, 
upon  the  owners  of  lots  fronting  on  such  streets,  and  the  manner  of  col- 
lecting said  assessments,  are  a  proper  and  constitutional  exercise  of  the 
taxing  power  by  the  legislature.    Schenley  v.  Allegheny  City,  128. 

2.  The  Act  of  Assembly  of  4th  June,  1839  (P.  X.  243),  so  far  as  it 
relates  to  the  estate  of  Joseph  Ball,  deceased,  is  not  uneonstitutionaL 
Cutter  ▼.  CommantoeaUh,  375. 

CONTRACT. 

AoRXBiriNT. 

Wbiohts  akb  Mbabttrbs. 

1.  Where  a  person  desired  to  purchase  certain  lots,  which  were  owned 
by  heirs  in  unoivided  parts,  and  agreed  in  writing  and  under  seal,  with  a 
third  person,  to  pay  him  a  fixed  sum  for  each  of  the  shares,  and  only  a 
part  or  the  shares  wc^  purchased,  and  conveyed  directly  to  die  first  party : 
It  was  Hdd, 

L  That  the  plaintiff  might  recover  what  the  defendant  agreed  to  pay 
him  for  those  snares,  which  were  actually  purchased  and  conveyed  to  the 
defendant,  although  the  agreement  contemplated  the  purchase  of  other 
shares  which  were  never  obtained. 

II.  That  the  sealed  agreement  imported  a  good  consideration^  and 

III.  That  the  defendant's  accepting  of  conveyances  for  two  shares,  and 
taking  possession  of  them,  estopped  him  from  asserting  in  an  action 
against  him  for  the  sum  so  ^reed  to  be  piud,  the  invalidity  of  the  title 
thus  acquired.    Robinson  v.  Snyder,  203. 

2.  Where  the  parties  in  a  sale  of  cattle,  agreed  upon  the  terms  of 
sale,  and  the  mode  of  ascertaining  the  weight,  out  the  stipulated  means 
of  weighing  failed,  and  the  vendor  refused  to  adopt  other  means,  or  to 
carry  out  the  contract  at  all ;  such  refusal  would  not  vest  the  property  in 
the  vendee.    Neabii  v.  Burry,  208. 

3.  Nor  does  the  payment  of  a  part  of  the  price  ud  in  vesting  the  title 
in  the  vendee,  where  the  quantity  is  to  be  ascertained,  and  there  is  no 
actual  delivery.    Id, 

4.  Under  such  circumstances,  the  contract  is  essentially  execntory, 
and  the  remedy  of  the  vendee  is  an  action  for  damages,  for  the  refusal 
to  perform  according  to  its  terms.    Id, 

o.  If  the  words  used  in  a  contract  be  technical,  or  local,  or  generic,  or 
indefinite,  or  equivocal,  on  the  face  of  the  instrument,  or  made  so  by 
proof  of  extrinsic  circumstances,  parol  evidence  is  admissible  to  ezpUun' 
their  meaning  by  usage.    Brown  v.  Brooks,  210. 
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CONTRACT. 

6.  The  0e«ratery  of  a  vrh«le  oM^pomlioii,  «k  a  fixed  falary,  cannot 
TOooTor  extra  pa j  fot  Mrnoev  in  Hm*  ospaeitj.  CbmwoiiwMyrt  ▼.  Char- 
Hen  CoM  Oompmnj/f  337. 

7.  Where  one  contracts  to  do  all  the  mUhmf;bt  ^rork  neceeeary  in 
the  conetraction  of  a  grift-mill,  he  is  bound  to  do  it  m  a  workmanlike  man- 
ner, so  that  it  will  answer  the  purpose  for  whidi  it  is  designed.  Wade  t. 
Hayeoch,  382. 

8.  A  neglect  or  tefbsal  to  complete  the  work  is  a  bar  to  a  reooTerr: 
but  for  defective  exeoation,  the  contract  price,  or  the  yalue  of  the  work, 
dedocting  the  actual  damages  sustained,  may  be  recovered.    Id, 

9.  The  measure  of  damages  would  be  the  cost  of  the  new  work,  and  the 
^profits  of  the  mill  whilst  the  aHaratiooB  were  being  made.    JUL 

10.  The  werkmaa  is  not  responsiMe,  if  the  doMOts  were  oocasioMd  by 
following  the  directions  of  the  owner.    Id, 

11.  If  the  workman  knowinglv  and  purposely  makes  Ihe  work  defect- 
ive, it  is  such  meda  fides  as  womd  prevent  a  reoevery  for  any  of  the  work 
done  under  the  contract,    ii. 

12.  The  custom  of  the  mwohants  of  Jntteburgh  to  charge  interest  on 
goods  sold  after  six  months  is  so  universal  and  notorious,  that  it  neces- 
sarily enters  into  the  contract  as  a  part  of  it ;  and  the  Courts  are  bound 
to  take  notice  of  this  custom  as  a  part  of  the  law.     WaU  v.  Eoch,  411. 

13.  No  words  of  inheritance  are  necessary  in  an  executoxr  contract,  to 
entitle  the  party  to  a  conveyance  in  fee,  if  it  appear  that  mothing  less  was 
intended.    Ocmle  v.  Biiyeaii^  52L 

CONTRIBUTION. 

Where  a  debt  is  due  fh>m  several  parties,  and  one  of  them  pays  St 
after  it  is  barred  by  the  Statute  of  Limitations,  he  CMUiot  maintain  an 
action  for  contribution  against  the  other  debtora.  Wheat/ieid  Hbwtukip 
T.  Brmh  Vidle^  Ibmnek^  112. 

CORPORATION. 

covtbact,  6. 

Plank-Roads. 

An  action  of  covenant  a^^st  a  corporation  will  lie  only  on  a  written 
instrument  sealed  with  their  conmion  seal ;  and  such  seal  does  not  prove 
itself,  but  must  be  proved  by  some  person  having  knowledge  of  tt  2Vmi- 
pike  Company  v.  McCuUough,  303. 

COSTS. 

fiUECHS  A2n>  APFlAtS,  ^. 

LntiTATioir  or  Acnom,  15. 

In  an  action  of  partition,  where  a  verdict  and  judgment  are  rendered 
fbr  the  defmdants  on  the  plea  of  wm  tenent  insimul,  they  cannot  recover 
th^  costs  firom  tiie  plainnff.    Skam  v.  Irwin,  347. 

COVENANT. 

1.  An  action  of  covenant  against  a  corporation  will  Ke  only  on  a  written 
instrument  sealed  with  thdr  common  seal ;  and  such  seij  does  not  prove 
itself,  but  must  be  proved  by  some  person  having  Imo  wledge  of  it.  fi<ni- 
pike  Company  v.  MeCidUmgh,  303. 

2.  The  plea  of  covenants  performed  dbeque  hoc^  admits  the  execution 
Of  the  instrument  declared  on,  and  only  puts  in  issue  the  performance 
on  the  part  of  the  plaintiff  as  alleged  in  the  declaration.    la. 

CREDITORS. 

Tbust,  1-2. 
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OBIMINAL  LAW. 

Nui&ANCx,  2,  3. 
Rape. 

1.  The  Iftw  does  not  reauire  that  the  oath  admiiuBtered  to  jurors  in 
criminal  cases  shidl  be  set  forth  on  the  record.   BeaUy.  CommontoeaWi,  II. 

2.  When  the  record  in  a  conviction  for  rape  stated  that  '*  the  jurors  were 
duly  impannelled,  sworn,  or  affirmed,  respectively,  to  try  the  euilt  or 
innocence  of  the  defendant,  of  the  charge  whereoi  he  stands  indicted/' 
Seldf  that  there  was  nothiog  on  the  record  iiiat  anthorised  the  inference 
that  an  ille^  oath  was  administered,  and  that  the  presumption  was,  that 
it  was  administered  in  legal  form.    Id. 

3.  The  Supreme  Court,  on  reversal  of  a  judgment  in  a  criminal  case  for 
error  in  the  sentence,  has  power  to  pass  such  sentence  as  the  Court  below 
ought  to  have  passed,  and  to  remit  the  record  for  further  proceedings  in 
conformity  to  the  judgment.    Id. 

4.  An  accessory  ma^  be  indicted,  but  cannot  be  tried  before  conviction 
or  outlawry  of  the  principal.    Holmes  v.  The  OommonwedUh,  221. 

5.  In  such  indictment,  it  is  not  necessary  to  set  forth  a  conviction  of 
the  principal,  but  his  guUt  must  be  averred,  and  ihe  evidence  must  esta- 
blish that  such  guilt  was  legally  ascertained,  before  the  trial  of  the  acces- 
sory.   Id. 

6.  Where  the  record  shows  a  conviction  of  the  principal  before  the  trial 
of  the  indictment  against  the  accessory,  this  Court  vnll  presume  that  legal 
proof  was  given  to  the  jury  of  that  oonviotion,  upon  the  trial  of  the  acces- 
sory.   Id. 

7.  The  Court  of  Quarter  Sessions  has  jurisdiction  to  tiy  an  indict- 
ment for  being  accessory  to  a  burglary,  and  for  receiving  stolen  goods, 
knowing  them  to  have  l>een  stolen.    Id. 

8.  In  felonies  not  capital,  it  is  not  necessary  that  it  should  appear  affir- 
matively, on  the  record,  that  the  prisoner  was  present  when  the  verdict 
was  rendered :  unless  the  contrary  appears,  the  Court  will  presume  that 
everything  was  rightly  done.    Id. 

CUSTOM. 

The  custom  of  the  merchants  of  Pittsburgh  to  charge  interest  on  goods 
sold  after  six  months  is  so  universal  and  notorious,  that  it  necessarily 
enters  into  the  contract  as  a  part  of  it ;  and  the  Courts  are  bound  to  take 
notice  of  this  custom  as  a  part  of  the  law.    Watt  y.  Hoch,  411. 

DAMAGES. 

contbact,  8,  9. 
Bbflbvin,  2. 

1.  The  assessment  of  damages  occasioned  to  a  tract  of  land  by  the 
building  of  a  nulroad,  on  the  petition  of  several  joint  owners,  is  properly 
made  in  a  gross  sum.    Eailroad  Company  v.  Hall,  3S6. 

2.  It  is  no  objection  to  l^e  validity  of  the  proceedings,  that  the  viewers 
did  not  apportion  the  damages  among  the  claimants  according  to  their 
respective  interests  in  the  land.    Id. 

Z.  Where  a  vendor  gave  to^  his  vendee  a  bond  conditioned  to  indem- 
nify the  latter  against  any  claim  or  encumbrance  affecting  the  premises, 
and  to  "pay  all  costs,  charges*,  or  expenses  necessary  to  defend  the  said 
premises  against  any  such  claims ;"  the  obligee  is  entitled  to  recover  on 
the  bond  the  amount  paid  counsel,  and  other  necessary  expenses  of  de- 
fending an  unsuccessful  eiectment  brought  against  him  for  ue  premises. 
Robinson  v.  BakeweU,  424. 

4.  Where  the  vendor  had  notice  of  the  ejectment  brought  against  his 
vendee,  and  an  appearance  was  entered  in  the  cause  at  his  instance,  and 
he  was  requested  oy  the  counsel  of  the  vendee  not  to  interfere  in  the 
defence,  as  his  connexion  with  it  might  be  prejudicial,  but  he  and  his 
counsel  assisted  in  the  preparation  and  trial  of  the  cause,  the  obligee 

Vol.  L— 69 


Digitized  by  CjOOQIC 


646  INDEX. 
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would  not  be  barred  firom  reooTering  on  the  bond  Uie  amount  paid  bis 
oounsel  for  defending  against  such  ^ectment  Rolnnson  v.  BakeweU,  336. 

DECEDENT. 

Widow,  1,  2. 

1.  The  widow  has  a  right  to  retain  real  or  personal  property  to  the 
amount  of  $300,  from  the  estate  of  her  deceasea  husbana  under  the  Aot 
of  1851,  whether  he  died  testate  or  intestate,  soWent  or  insolvent  Comr 
pher  V.  Compher,  29. 

2.  It  is  the  duty  of  the  personal  representative  to  set  aside  this  amount 
to  the  widow  upon  request  made— to  be  approved  as  prescribed  by  the 
Act  of  1849.    Id. 

3.  Acceptance  b^  the  widow  of  a  provision  under  the  will  of  her  hus- 
band does  not  deprive  her  of  this  right.  So  much  of  the  estate  is  with- 
drawn from  the  general  course  of  {^ministration,  and  appropriated  by 
law  to  the  use  of  the  "  widow  and  family."    Id. 

4.  When  the  executors  refuse  to  allow  the  property  to  be  apprised  and 
remain  with  the  widow,  she  may  sue  in  the  Common  Pleas  tor  damagefl 
for  the  injury.    Id. 

5.  Lands  desc^id  to  heirs,  and  not  to  administrators ;  and  the  heirs,  as 
owners,  have  the  right  to  l^e  rents.    Hculage  v.  Krugh,  97. 

6.  Where  a  party  was  in  possession  under  a  decedent,  and  took  a  lease, 
after  his  death,  from  the  administrator,  whether  through  iterance  of  the 
law  or  otherwise,  tiie  lease  was  void,  and  the  tenant  remained  under  his 
old  lease  as  tenant  firom  year  to  year,  by  holding  over.    Id. 

7.  A  tenant  in  paying  debts  of  the  estate  out  of  tiie  rents  is  a  mere 
volunteer ;  and  if  at  the  request  of  the  administrator,  his  recourse  must 
be  to  the  latter,  and  he  has  no  defence  to  an  action  brought  by  the  guar- 
dian of  the  minor  heirs  for  recovery  of  the  rent.    Id. 

8.  The  S4th  section  of  the  Act  of  24th  February,  1834,  is  a  rule  of 
oc^n,  and  not  of  lien,  to  the  creditors  of  a  decedent    Sample  v.  Barr,  457. 

9.  Since  l^e  Act  of  1834,  the  debt  must  be  established  against  the 
widow,  heirs,  or  devisees,  before  it  is  levied  on  the  real  estate  of  the 
decedent,  whether  the  sale  be  made  before  or  after  the  expiration  of  five 
years  from  the  death  of  the  decedent    Id. 

10.  The  object  of  the  provision  is  to  enable  the  widow  and  heirs,  ox 
devisees,  to  contest  the  debt,  and  not  the  lien,  of  the  creditor.    Id, 

11.  The  rule  is  equally  obligatory  upon  the  creditor  where  the  estate 
has  been  deviseijl  subject  to  ttie  payment  of  debts ;  and  a  sale  vrithout 
a  compliance  wi^  the  Act  in  this  respect,  will  confer  no  title  on  the  pu^ 
chaser.    M. 

DEED. 

EviDlNd,  8. 

1.  The  plaintiff  contracted  for  the  purchase  of  real  estate,  paid  for 
it,  and  afterwards  assented  by  parol,  tnat  the  deed  contracted  for  should 
be  made  by  the  vendor  to  tlie  defendant  in  consideration  of  the  latter 
assuming  certain  liabilitiee  for  plaintiff  The  deed  was  made  acoord- 
ingly:  ffdd,  that  the  deed  so  made  is  to  be  regarded  as  the  deed  of  the 

Slaintiff  himself^  and  that  the  legal  title  passed  by  it  to  the  defendant 
fyers  v.  Myers,  100. 

2.  In  such  case  the  defendant  is  not  in  possession  nnder  a  mere  parol 
titie.  He  has  the  legal  estate ;  and  may  rebut  any  supposed  equity  of 
the  plaintiff  without  violating  the  statute  of  frauds.    IcC 

3.  If  defendant  fiul  to  penorm  his  agreement,  an  action  will  lie  foi 
damages.  But  a  party  who  delivers  a  deed  without  taking  a  mortgage, 
or  otherwise  securing  a  lien  for  the  purchase-money,  by  written  evidence 
of  it,  cannot  enforce  the  performanoe  of  the  oontraot  by  ejectment    M. 

4.  The  separate  deed  of  a  married  woman,  oonvi^ying  her  real  estate 
is  void.    Ti^^mdeU  J.  Morriiont  Z2&. 


Digitized  by  CjOOQIC 


INDEX.  547 

DEED. 

5.  Such  deed  is  equally  Toid  thoagb  her  husband  had  previously  aban- 
doned her.    Thomdell  ▼.  Morrison,  326. 

6.  The  Act  of  11th  April,  1848,  confers  no  power  npon  tkfeme  covert  to 
make  a  valid  conveyance  of  her  real  estate,  unless  her  husband  joins  in 
the  deed.    Id, 

DEMURRER. 

An  order  of  the  Court  sustaining  a  demurrer  to  a  declaration,  is  in 
substance  a  judgment  that  the  plaintiff  ti^e  nothing,  and  the  defendant 
go  without  day,  and  have  his  costs.     Wood  v.  Anderson^  407. 

DETISE. 

EuBcnoir. 

Orphaks'  Oovbt,  2. 

8picirfc  PiRroRXANCi,  1,  2. 

Will,  1,  4,  5,  6,  8,  9, 10.  v 

An  agreement  to  devise  land  to  a  mndson,  in  oonsideration  of  past  ser- 
vices and  the  payment  of  an  annual  sum  during  the  lives  <^  devisor  and 
wife,  followed  by  the  execution  of  a  will  making  such  a  devise,  will  not 
vest  the  title  in  the  devisee  during  the  Ufe  of  the  devisor,  where  no  provi- 
sion for  the  delivery  of  possession  prior  to  his  death  is  contained  m  the 
will  or  the  accompanying  agreement.    MeOue  v.  Johntian,  306. 

DONATION  LANDa 

1.  Extracts  from  the  jroneral  draft  of  donation  lands  and  the  donation 
land  book,  in  the  land  office,  dtily  certified,  are  ledtimate  evidence  to  show 
titie  out  of  the  Commonwealth.    Jenmngs  v.  M3>ovfell,  387. 

2.  Afber  the  lapse  of  fifty-six  years,  a  sale  of  a  donation  tract  of  land 
for  non-parent  of  taxes  will  be  sustained  against  an  intruder,  in  the 
mbsenee  of  all  evidence  tending  to  prove  that  toe  donee  was  living  at  the 
time  the  taxes  were  assessed,  or  had  ever  claimed  the  land,  or  exercised, 
acts  of  ownerAip  over  it.    Id. 

3.  In  a  contest  between  a  purchaser  at  treasurer's  sale  and  an  intruder, 
evidence  that  portions  of  the  tract  sold  were  occupied  in  sugar-makins 
in  the  spring  of  the  same  year  the  taxes  were  assessed,  will  not  invali- 
date the  sale.    Jd^ 

EJECTMENT. 

1.  A  party  who  delivers  a  deed  without  taking  a  mortgaj^,  or  othei^ 
vnse  securing  a  Uen  for  the  purchase-money,  by  written  evidence  of  it, 
cannot  enforce  the  performance  of  the  contract  by  ^ectment.  Ifyer^  v. 
Myen^  100. 

2.  Ejectment  is  a  possessory  action,  and  the  plaintiff  cannot  recover, 
in  tills  form,  land  of  which  he  is  in  the  aotoal  possesion  at  the  time. 
Eribbg  V.  Downmoy  399. 

3.  One  trial  and  Judgment  in  an  ejectment  to  enforce  or  rescind  a  con- 
tract for  the  sale  of  land,  is  conclusive  of  the  ridits  of  tiie  parties,  whe- 
ther tiie  judgment  was  entered  on  the  verdict  c?  a  jury,  or  on  an  award 
d  arbitraton.    Avwsk  v.  Oyler,  506. 

ELECTION. 

1.  Where  land  is  devised  to  exeentors  lo  be  sold,  and  the  proceeds 
divided  amons  legatees,  the  latter,  if  all  of  them  consent^  may  take  the 
land  instead  of  money.    ShaUmberger  v.  Askworih^  152. 

2.  The  husband  in  eoeh  case  may  elect  in  place  of  his  wife,  and  she 
becomes  the  owner  of  the  foe,  sulneet  to  his  life  estate.    Id. 

3.  The  land  is  subetitoted  for  the  money,  and  vests  in  the  person  pre- 
onsly  entitied  to  the  proceeds.    Id, 

4.  Where  the  wifoeleoted  to  take  kadinetead  of  money,  in  presence 
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of  Imt  htMbtiid  ind  wHli  biB  MMnt»  his  Mbeaqse&t  mxttj  iato  the  pos- 
MMMm  of  the  land  miitt  be  rcjmded  as  an  entry  nnder  the  title  of  the 
wU'e,  and  not  adT«rse  to  it.    SEaUenberger  ▼.  MhwoHht  152. 

5.  Upon  the  hosband's  death  in  possession  in  right  of  his  wife,  a 
ri^t  or  action  aoonied  to  the  heirs  of  the  wife,  and  the  statate  of  limita- 
tions did  not  begin  to  ran  till  that  period.    IcL 

6.  Where  a  person  aeeepts  a  lepucj  bequeathed,  it  is  an  deolioa  to 
stand  b J  the  pnyvisions  of  the  wilL    JWton  ▼.  Jfeore,  466. 

ENTRY. 

EuonoN,  4. 

1.  An  entrj  bj  the  owner,  npon  land  in  the  adrerse  possession  of  and- 
ther,  in  order  to  oe  ^ectoal  in  tolling  the  statate  of  limitations,  Hinst  not 
be  aoddental,  equiroeal,  or  by  invitation  of  him  in  possession,  bat  to 

• j^i  _1 ! ^*  i,L^  1 a  1 :-j J. ii  ▲! ±iA.\^  -^  xi 


regain  a  pedal  possession  of  the  land  ineonsistent  wim  the  title  of  the 
oooapier.    Hood  t.  Eood,  417. 
2.  Saoh  an  entry  made  by  an  agent  of  the  owner  mast  be  with  the 


Mh  an  entry  made  b|y  an  a^ent  of  the  owner  mi 
mmno$d  oljieot  of  okimiiig  it  fer  hia  prineipal,  whidi  ayowal  may  be 
expressed  in  words  or  incueated  by  an  act  eqaally  signiiloant.    Id. 

3.  Entsring  and  syr?eyiiy  off  a  part  of  the  traet  for  another,  woold  be 
snoh  an  aet  <^  netoiions  ifcminien  as  womld  azrsst  the  ranning  of  the 
statate.    Jd. 

EQUITABLE  TITLE. 

TaiTAim  IH  Oovaoir,  1. 

EQUITY. 

JUBQMBVT,  6. 

Spioin«  PunMtiuvoB. 

1.  When  several  pwsons  have  a  Jeint  er  oemmon  interest  in  an  estate, 
one  cannot  pnrehase  an  eneombrance  or  an  ontstaadiag  title,  and  set  it  ap 
against  the  rest  fbr  the  porpose  of  depriving  them  of  their  interests. 
moMT  V*  Wtble,  270. 

2.  Where  a  nmn  was  in  possession  of  a  lot  nnder  a  parol  contrast  and 
bailt  a  house  afKNi  it»  and  died  in  possession,  the  law  east  the  innerit* 
anoe  upon  his  children ;  and  the  widow,  who  came  into  possession  throi^ 
him  and  under  his  title,  could  not  repudiate  the  contract,  and  purchase 
the  title  for  herself.    Jd. 

ERRORS  AND  APPEALS. 
Oxanamiju,  1. 

Fbauduisht  OoorvsTAKCi,  2. 
RsvusAii,  1. 

L  To  submit  a  &et  set  up  by  the  deftnee  to  the  jury,  of  which  there 
was  no  evidence,  and  which  the  plaintiff  disproved,  was  error.    Lower  v. 

vWSMMv,  INI. 

2.  The  decision  of  the  Distiiet  Geort  of  Allegheny  county,  on  an  appli- 
eation  to  open  a  judgment  by  confession,  is  not  the  suljeet  of  revimon  in 
this  Court.    MeKee  v.  Sat\ford,  105. 

3.  Consent  of  parties  cannot  give  this  Court  a  jurisdiction  which  the 
law  has  placed  in  the  discretion  of  Courts  of  original  jurisdiction.    M. 

4.  This  Court  will  not  reverse  a  judgment  fot  error  in  an  immaterial 
matter,  and  the  party  complaining  must  show,  not  only  that  an  error  has 
been  committed,  but  that  be  has  been  iigured  by  it   Jforium  v.  ITetr,  119. 

6.  This  Court  will  not  notice  assignments  of  erroiv  unless  tiicrr  are 
made  in  confonnity  vrith  the  rules  of  Court    Br&mn  v.  JBrooko,  210. 

6.  Where  a  party  sues  out  m  writ  of  errcMC,  and  the  jud^nent  is  affirmed, 
and  the  record  i^  remitted  to  the  Court  below,  vrhere  m  oosts  are  taxed, 
he  cannot  maintain  another  writ  of  ^a^  to  snoh  tavtien,  Giboon  v. 
CutMmings,  231. 
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ERRORS  AND  APPEALS. 

7.  A  partj  oaa  haye  bal  one  writ  of  enrer  to  the  mam  jodgiMiU.  Gib- 
mm  T.  Oummiitga,  231. 

8.  It  is  the  daW  of  the  oounsel  of  aplaintiff  in  eiror  who  has  ezeepted 
to  deeds  and  evidence  below,  and  who  wiehes  to  hate  the  ruling  of  the 
court  upon  them  reviewed,  to  present  the  deeds  and  evidenoe  in  his  paper- 
book,  in  an  appendix ;  and  it  not  presented  in  some  waj,  the  court  will 
dinniss  his  tzceptlons  without  furtner  notice,  and  assume  that  the  points 
excepted  to  have  been  correctly  ruled  below.  PhUaddpkia  v.  Riddle^  259. 

9.  This  Court  will  not  notice  an  assignment  of  error  to  the  charge  of 
the  Court  below,  which  does  not  conform  to  the  rules  of  this  Court,  bj 
settine  out  the  exact  langua^  of  the  instruction  oomplained  (^  in  tibe 
speci&ation  of  error.    HuUikmwn  v.  CampbtU^  273. 

10.  A  judgment  will  not  be  reversed  unless  it  is  apparent  firom  the 
record  that  an  error  has  been  committed,  and  that  such  error  materiaUj 
iniured  the  rights  of  the  party  complaining.    Allegheny  CUy  v.  Ndeon^ 

IL  To  have  a  qoettion  reviewed  in  this  Conrt,  all  the  evidence  given 
in  the  Court  below,  bearing  upon  the  pointy  must  be  furnished  in  the 
paper-book.    Ji. 

12.  An  instruction  to  tiie  jury  that  fraud  could  not  be  found  by  them 
*'  except  upon  dear  and  undoubted  proof  of  it,"  is  error.  Abbeif  v*  Dnoeyt 
41u. 

13.  If  the  party  alleffing  fraud  produced  such  evidence  of  the  &ct  as 
the  jury  could  reasonably  and  safely  rest  their  consciences  upon,  it  was 
sufficient    iti 

14.  It  is  not  error  for  the  Court  below  to  answer  propontions  submitted 
to  them  in  the  language  emploved  by  the  Suprcone  Court  in  deciding 
similar  points.    Hwd  v.  iTooa,  417. 

15.  It  the  plaintiff  in  error  fails  to  put  upon  the  paper-book  the  evi- 
dence, the  admission  of  whicbhe  assigns  for  error,  or  tnst  which  preceded 
it  as  tiie  ground  for  its  introduction,  tiiis  Court  will  piesume  that  it  was 
riffhtiy  a&iitted.    HirMewrigJU  v.  Armstrong,  428. 

16.  On  an  appeal,  this  Court  will  only  review  the  points  made  and  mS^n* 
dicated  upon  in  tiie  Court  below.     Weaver's  EtiaU,  484. 

ESCHEAT. 

1.  Where  one  of  fimr  devisees  under  a  will  died  without  heiis,  and  her 
estate  escheated  to  the  Commonwealth,  and  the  remaining  devisees  and 
another  divided  the  land  among  them  and  occupied  it  in  severalty,  the 
Commonwealth  havinjg  done  no  act  to  ratify  the  partition,  the  interest  of 
the  state  would  renuun  an  undivided  interest    SMmee  v.  Pattieon,  484. 

2.  The  Commonwealth's  interest,  being  nnaffBoted  by  the  statute  of 
limitations,  would  remain,  as  at  the  death  of  the  co-devisee,  an  undivided 
interest  in  the  whole  tract  devised,  and  the  same  ri(^t  wm^  pass  to  her 
grantees  of  such  escheated  estate.    Id, 

3.  An  intruder  being  in  the  actual  adverse  poseession  of  the  part 
allotted  to  him  under  the  partition  for  more  than  twenty-one  years,  would 
acquire  a  title  b^  the  statute  of  limitations  to  three  undivided  fourth 
parts  of  the  portion  of  the  land  so  occupied  by  him.    Id. 

ESTOPPEL. 

B0NB,2. 

Dmeosmv,  3» 

1.  No  admission  of  a  debt  by  a  pftr^»  much  lees  by  an  agent,  can  be 
strong  enough  to  preefaide  the  person  mm  showing  uiat  it  was  made  in 
ignorance  of  his  rights.    B(Aioen  v.  King,  409. 

2.  If  a  married  woman  in  oonnderation  of  a  release  of  real  estate  to 
her,  joins  her  husband  in  conveying  to  the  releasor  a  different  part  of 
her  real  estate,  without  a  separate  acknowledgment,  and^  she  and  her 
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husband  afterwiurds  oonrer  tiie  released  estate,  b^  a  deed  aooompanied 
with  a  separate  aoknowledgment,  she  and  her  heirs  will  be  estopped  in 
equity  ^m  taking  adrantage  of  the  defect  in  the  first  oonTOjance.  Fid- 
ion  T.  Moore,  468. 

3.  Where  a  man  is  ezeoutor  of  a  will  in  which  real  estate  is  devise^* 
and  permits  the  devisee  to  remain  in  possession  of  it,  and  attests  as  a 
witness  a  conTeyance  of  it  by  the  devisee,  he  woold  be  estopped  from 
claiming  it  as  his  own.    li. 

BVIDENCB. 

CORFOSATION,  1. 

Donation  Lands,  1,  8. 
Limitation  of  Actions,  10. 
Parol  Evidsnci,  1-3. 
Witness. 

1.  If  the  relevancy  of  facts  offered  in  evidence  depends  npon  special 
scientific  principles,  tiiey  most  be  offered  in  connexion  witib,  or  after  evi- 
dence is  given  of,  the  principles  that  reveal  their  importance,  or  their 
relevancy  cannot  appear.    McCandUss  v.  McWha,  95. 

2.  Where  scientific  evidence  had  been  admitted  to  show  that  the  broken 
limb  of  a  man  of  intemperate  habits  is  more  difficolt  of  cure  than  one  of 
tomperate  habits,  and  testimonv  was  given  as  to  the  plaintiff's  habits 
for  a  period  of  seven  years,  and  further  testimony  was  offered  to  show 
the  continnance  of  like  habits  for  a  longer  period :  Hddt  that  the  Coort 
properly  refused  to  allow  the  patient's  habits  and  character  to  be  put  in 
issue  for  an  indefinite  period,  and  it  was  enough,  if  not  too  much,  to  lay 
it  open  for  some  years.    Id. 

3.  Proof  of  the  handwriting  of  the  maker  of  a  promissory  note,  and 
the  testimony  of  a  witness  that  he  had  correspondea  with  '*  Bradner  and 
Co.  of  New  York,"  and  from  bis  knowledge  of  their  signatures  thus  ao- 

3uired,  his  opinion  was  that  the  endorsement  was  m^e  by  **  Bradner 
/  Co.,"  was  sufficient  to  let  the  note  go  to  the  jury.    Clark  v.  Freeman^ 
133. 

4.  The  execution  of  the  note,  possession  of  it  by  the  plaintiff,  evidence 
of  the  handwriting  of  the  endorser,  in  the  absence  or  evidence  of  any 
other^mi  of  the  same  iiame,  in  prima  fctcie  evidence  of  identity.    Id. 

5.  Where  a  suit  was  brought  here,  for  goods  sold  and  delivered,  and  on 
a  promissory  note,  and  the  defendant  plefuled  a  former  recovery,  and  gave 
in  evidence  a  record  and  judgment  in  New  York,  where  the  claim  was  upon 
an  account  for  goods  sold  and  delivered :  Eeld,  that  the  onus  lay  upon  the 
defendant  to  show  that  the  note  sued  for  was  included  in  the  judgment  in 
New  York  ;  and  that,  failing  in  this,  the  Court  should  have  instructed  the 
jurr  to  find  for  the  plaintiflN     Oummings  v.  CotgrovSj  150. 

6.  Where  testimony  has  been  heard  without  objection,  it  is  in  the  dis- 
cretion of  the  Court  trying  the  cause,  to  strike  it  out,  if  it  should  after- 
wards appear  that  the  witness  was  incompetent,  or  the  testimony  inad- 
missible; out  it  will  only  be  done  where  the  fiiot  upon  which  the  exclusion 
is  based  was  unknown,  and  could  not  with  ordinary  diligence  have  been 
known  to  the  parW,  at  the  time  of  ite  admission.    Robinson  v.  Snjfder,  203. 

7.  After  the  admission  of  evidence  without  objection,  there  can  be  no 
bill  of  exceptions  to  its  admission,  nunc  pro  tunc.  The  only  way  in  which 
it  can  be  reviewed  in  this  Court,  is,  in  the  shape  of  a  written  prajer  to 
the  Court,  to  instruct  the  jury  to  exclude  it  from  their  consideratoon,  in 
making  up  their  verdict.    Id. 

8.  An  old  unrecorded,  but  technical  and  duly  acknowledged  deed  from 
husband  and  wife  to  a  third  party  as  trustee,  which  deed  was  laid  aside 
among  the  husband's  or  wife's  papers,  and  never  huided  over  nor  known  to 
the  trustee,  and  which  (the  land  conveyed  by  it  having  been  afterwards 
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Bold  by  the  husband  and  wife  for  the  husband's  nse  and  benefit)  could  not 
operate  as  a  conveyance,  was  held  to  be  evidence  of  an  intention  on  the 
part  of  the  husband  to  setUe  his  wife's  land  on  her,  and  worthy  of  regard 
as  showing  a  consideration  for  subsequent  conveyances  that  were  made 
for  her  benefit    Philaddphia  v.  Riddie,  259. 

9.  Where,  upon  proof  of  loss  of  a  deed,  secondary  evidence  of  its  con- 
tend has  been  admitted,  it  is  not  error  for  the  Court  to  instruct  the  jury 
that,  if  they  believe  the  deed  was  within  the  ^wer  of  the  party,  the  ]^re- 
Bumption  of  law  is,  if  the  deed  were  produced  it  would  make  against  him. 
Church  V.  Church,  278. 

10.  Evidence  of  the  customs  and  usages  of  a  bank  are  not  competent 
of  themselves  to  establish  a  fact  in  favour  of  the  corporation;  but  as 
corroborative  or  explanatory  of  facts  already  proved,  may  be  received  and 
submitted  to  the  jury.    Meighen  v.  The  Batik,  288. 

11.  Entries  in  the  books  of  a  bank,  supported  by  the  oath  of  the  party 
who  made  them,  are  competent  evidence  for  the  bank.    Id. 

12.  In  all  civil  cases,  involving  merely  the  right  of  property,  the  fact  of 
marriage  may  be  proved  by  long-continued  cohabitation  as  man  and  wife. 
ThomdeU  v.  Morriwn,  326. 

13.  An  act,  proved  to  have  been  done  by  a  party  at  a  time  when  it  was 
against  his  interest  to  do  it,  ma^  afterwards  he  given  in  evidence  in  his 
favour  or  those  claiming  under  him.    Allegheny  City  v.  Nelson,  332. 

14.  The  acts  of  the  officers  of  the  state  in  a{>praising,  granting  a  war- 
rant, and  surveying  an  island  in  a  navigable  river,  are  prima  facie  evi- 
dence against  a  stranger  that  the  island  was  subject  to  appropriation  in 
that  manner.    Id, 

15.  A  special  Act  of  Assembly  for  the  survey  of  a  particular  tract  of 
land,  is  not  such  a  public  statute  as  the  Courts  are  bound  to  take  notice  of 
and  expound,  without  requiring  its  production.    Id, 

16.  Where  the  ovmer  or  officer  ot  a  boat  delivers  a  bill  of  lading  con- 
temporaneously with  the  delivery  of  goods,  being  a  declaration  accom- 
panving  an  act,  it  is  part  of  the  transaction,  and  is  evidence  of  ownership 
m  the  person,  whose  property  the  goods  are  stated  to  be  in  the  bill  of 
lading.    Jordan  v.  WxUon,  390. 

17.  Admissions  by  an  agent,  when  he  is  about  the  doin^  of  some  act 
within  the  soope  of  his  delegated  authority,  are  evidence  agamst  the  prin- 
cipal, but  naked  declarations  which  are  not  part  of  any  res  gesia  are  not 
aomissible.    PatUm  v.  Minesinger,  393. 

18.  Letters,  vnritten  by  one  who  was  the  clerk  of  a  party,  not  relating 
to  the  general  business  in  which  he  was  employed  as  clerk,  must  be  taken 
to  contain  merely  the  declarations  of  a  thira  person,  until  they  are  proved 
to  have  been  written  by  the  directions  of  the  party.  McOuire  v.  Faber, 
436. 

19.  Where  there  are  nine  devisees  and  legatees  under  a  will,  three  of 
whom  are  contesldng  the  will  in  an  issue  ofdetnsavU  vd  non,  they  cannot 
g|ive  in  evidence,  on  the  trial  of  such  issue,  the  declarations  and  admis- 
sions of  three  of  the  remaining  six,  to  prove  fraud  or  imposition  practised 
by  them  u|K>n  the  testator.     Clark  v.  Morrison,  453. 

20.  The  interests  of  legatees  and  devisees  under  a  will  are  not  joint,  but 
several;  and  hence  the  declarations  of  one  cannot  be  given  in  evidence  to 
affect  or  preiudice  the  others.    Id. 

21.  Wnether  any  particular  part  of  the  evidence  is  weak  or  strong,  is 
a  matter  for  the  consideration  of  the  jury,  and  not  for  instruction  by 
the  Court  as  a  matter  of  law.    Kiester  v.  Miller,  481. 

22.  A  party  to  a  suit  cannot  read  in  evidence  his  own  answer  to  a  bill 
of  discovery  filed  in  aid  of  the  action.     Clark  v.  Depew,  509. 

23.  A  copy  of  a  record  from  another  state,  certified  to  be  a  copy  of  the 
judffmeni  roU,  is  sufficiently  certified.    Id. 
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AiTACHjfurT,  h  2. 
ezbmptiom,  1-3. 
judomknt,  1-^. 

Shbriff's  Saim,  2,  3,  5,  6,  7,  8. 
Waivbr,  1. 

1.  An  ezeoutioB  is  intended,  not  to  seoore,  but  to  enforce  payment  of 
a  debt    TruiU  v.  Ludwig,  145. 

2.  Where  an  ezecution-oreditor  after  making  a  Iott  on  a  stock  of 
coods,  takee  a  bond  with  ■eoority  for  the  amount  of  the  debt,  conditioned 
for  its  parent  in  scTeral  instalments  at  futore  periods,  and  that  the 
ffoods  leyied  shall  noi  be  removed  without  oonsent  of  the  sheriff,  and 
Uien  stays  prooeedinffs  npon  his  execution,  leaving  the  debtor  in  posses- 
sion of  Uie  goods,  and  pennitting  him  to  buy,  sell,  and  do  business  with 
them  as  before,  Uie  lien  of  the  levy  is  postponed  in  &vour  of  a  subsequent 
exectttionHQreditor,  who  seiies  the  goods  before  actual  possession  taken 
under  the  first  execution.    Id, 

3.  An  aiia$  Ji.fa.  plaoed  in  the  sheriff's  hands  by  the  first  execution- 
creditor,  before  the  fint  instalment  on  hia  bond  becomes  due,  and  after 
the  goods  had  been  seiied  on  a  subsequent  execution,  will  not  revive  the 
lien  of  ti^e  first  execatioa,  or  create  a  new  one  having  pricnrity  over  the 
subsequent  execution-creditor.    Id. 

4.  B^y  accepting  a  bond  with  security  payable  in  instalments  for  the 
debt,  and  staying  execution,  tiie  execution-creditor  parts  with  the  right 
of  seiaing  the  {^ods  before  the  maturity  of  the  debt  under  the  new  con- 
tract.   jB. 

5.  If  an  execution-creditor,  after  lev^,  leaves  the  g^oods  in  the  hands 
of  the  debtor,  who  disposes  of  them,  this  is  a  satisliwtion  of  his  executiim 
to  the  value  of  the  goods  disposed  of.    Id. 

6.  Where  a  defendant  in  an  execution  issued  upon  a  judgment  for  a 
debt  contracted  prior  to  the  4th  of  July,  1849,  consented  to  a  levy  on 
articles  exempt  by  the  Act  of  1836,  it  was  competent  for  him  to  vrith- 
draw  such  consent  bdbre  the  day  of  sale ;  and  the  oflk)W  seUing  such 
articles  after  notice  of  such  withdrawal,  is  liable  to  aa  action  for  so  doing. 
Euichimon  v.  Campbell,  273. 

7.  A  plaintiff  who  holds  several  judgments  agakist  a  debtor,  and  differ- 
ent sureties  or  endorsers,  may,  in  the  absence  of  any  agreement  to  the 
contrary,  issue  executicm  upon  any  one  of  them,  and  the  proceeds  of  per- 
sonal property  realixed  upon  such  execution  vnll  be  applied  to  the  aebt 

,  upon  which  it  issued.    MarMhaU  v.  Franklin  Bank^  382. 

8.  A  sale  of  partnership  property,  on  execution  issued  upon  a  ludgment 
confessed  by  one  partner  alone  against  the  firm  for  a  padrtnership  debt, 
will  vest  a  eood  titie  to  the  prop^tv  in  the  purchaser;  and  such  execu- 
tion being  tiie  first  lien  will  be  entitled  to  the  proceeds  of  sale.  €hrier  v. 
Hood,^. 

EXECUTORS  AND  ADMINISTRATORS. 
Decxdint,  1,  4. 
Orphans'  Court,  1,  5, 
Widow,  1,  2. 

1.  If  an  executor  includes  in  the  inventory  bis  own  note  to  the  testator, 
it  does  not  preclude  him  from  making  defence  to  it;  nor  is  this  aach.  an 
acknowledgment  of  the  debt  as  takes  it  out  of  the  static  of  limitations. 
BeU*9  Estate,  92. 

2.  Where  several  distributees  agreed  in  writing  that  the  administrator 
of  their  intestate  should  settle  certain  obligations  and  dauns  in  fovour 
of  the  estate,  a^inst  one  of  the  distributees,  upon  such  terms  as  should 
seem  most  desirable  to  him,  and  he  believing;  them  to  have  been  paid, 
delivered  them  up  to  be  cancelled,  the  administrator  could  not  be  after- 
wards charged  with  the  amount  of  such  obligations  in  the  settiement  of 
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his  account,  at  the  instance  of  one  who  wis  a  party  to  the  agreement. 
Black*s  Appeal,  238. 

3.  In  settling  the  dispute,  he  was  not  an  arbitrator,  but  acting  in  the 
line  of  his  duty  as  an  administrator,  and  as  such  is  protected  by  the 
agreement  of  the  heirs,  and  not  responsible  for  an  error  of  judgment.    Id, 

4.  Administrators,  who  faaye  sola  property  of  the  decedent  to  a  creditor 
of  the  estate,  may  set  oflf  the  amount  against  the  pro  rata  dividend  of  i 
such  creditor,  upon  a  distribution  of  the  funds  in  their  hands  in  the  OrJ 
phans'  Court     Orier  and  Wamet's  Appeal^  351.       ^  ' 

5.  Where  a  vendor  under  articles  of  agreement  dies,  the  right  to  re- 
ceive the  purchase-money  passes  to  his  personal  representatives.  Sutter^s 
Heirs  V.  Lingt  466. 

EXEMPTION. 

Dkcbdsnt,  1-4. 
Execution,  6. 
Widow,  1,  2. 

1.  The  defendant  in  an  execution  had  waived  his  right  to  the  bene* 
fits  of  the  Exemption  Act  of  1849,  and  afterwards  e«ve  notice  in  due 
time  to  the  sherin  that  he  claimed  the  exemption.  There  were  several 
other  judnnent  creditors  of  the  defendant  who  claimed  distributive 
shares.  The  auditor  to  whom  the  case  was  referred,  reported  1st,  in 
favour  of  a  creditor  whose  <daim  originated  anterior  to  1849,  $28.44. 
2d,  in  favour  of  the  creditor  in  whose  claim  the  waiver  had  been  made» 
$43.35,  and  awarded  the  balance  of  the  fund,  $40.50,  to  the  defendant 
on  his  claim  of  exemption ;  and  that  all  other  lien  creditors  were  barred 
by  ih»  claim  of  exemption.  The  fiomd  arose  firom  the  sale  of  defendant's 
real  estate:  Ordered,  that  the  deeree  of  the  Court  be  reversed,  and  that 
the  fund  be  distributed  according  to  the  report  of  the  auditor.  JohneUnh'a 
and  SuUan'e  Afpeal,  116. 

2.  A  demand  of  an  appraisament  under  the  Act  of  1849,  by  the  defend- 
ant in  an  execution,  after  the  property  levied  has  been  set  up  for  sale, 
and  the  biddings  have  besun,  is  made  too  late.    Rogers  v.  WaUrman,  182. 

5.  Where  the  plaintiff  knew  that  his  property  was  advertised  before 
the  time  aippointed  for  the  sale,  he  was  bound  to  find  the  constable  and 
demand  his  appmisemeat  before  the  hour  of  sale,  and  before  it  com- 
menced ;  and,  failiM  in  this,  his  right  to  the  exemption  was  waived.    Id. 

4.  A  debtor  who  desires  to  have  the  benefit  of^the  exemption  under 
the  Act  of  1849,  must  claim  it,  and  he  waives  all  right  to  it  by  remain- 
ins  silent.    Dodeen^s  Appeal,  2^2. 

5.  Where  a  debtor's  land  was  leried  upon,  and  he  claimed  the  exemp- 
tion, and  an  apnraasement  vras  made,  but  no  sale  effected  under  that 
execution,  and  atterwards  another  creditor  leried  upon  a  part  of  the  same 
land  and  sold  it,  without  the  debtor  baring  given  the  notice  and  made 
the  claim  upon  tile  latter  execution ;  HM,  that  he  had  wt&ived  his  right, 
and  was  not  entitled  to  claim  $300  out  of  the  proceeds  of  the  sale.    Id. 

6.  Where  a  creditor  held  the  nromissory  note  of  his  debtor  for  a  debt 
contracted  prior  to  4th  July,  1840,  which  he  delivered  up,  and  it  was  can- 
celled, he  receiring  in  its  stead  a  single  bill  vrith  warrant  of  attorney  to 
confess  judgment  for  the  amount  due,  the  judgment  entered  upon  the 
same  was  not  subject  to  tiie  exemption  of  the  Act  of  9th  April,  1849. 
Weaver^s  EtUUe,  434. 

FEIGNED  ISSUE. 

1.  Where  an  issue  is  directed,  the  Court  should  order  who  are  to  be  the 
parties  plaintiff  and  defendant,  and  the  cause  should  be  put  in  form  by 
the  counsel  of  the  parties,  by  filing  a  declaration,  plea,  and  joinder  in 
issue.    Muhlenberg  v.  Brocks  517. 

2.  Where  a  petition  was  presented  for  an  issue  to  try  disputed  facts  in 
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relation  to  the  distribation  of  th«  prooeeds  of  a  sherifT's  sale,  and  no 
other  pleadings  were  filed  or  issue  formed  between  the  parties,  except 
the  petition  and  the  order  for  an  issae,  this  Court  will  send  the  record 
back,  to  have  an  issue  formed,  and  the  fiftots  found  in  regular  and  l^al 
form.    Muhlenberg  t.  Brock,  517. 

3.  In  an  issue  directed  for  the  purpose  of  trying  disputed  facts,  the 
Court  cannot  withdraw  the  whole  case  from  the  jury,  and  decide  the 
law  and  feusts  themselyes.    Jd. 

FENCES. 

1.  Where  there  is  in  fact  a  partition  fence,  the  duty  of  contribution  to 
maintain  it  exists — and  neither  party  can  excuse  himself  from  this  du^ 
by  alleging  that  the  line  is  in  dispute.     Stephens  ▼.  Shriver,  78. 

2.  The  jurisdiction  of  a  justice  of  the  peace  under  the  fence  law  to 
enforce  contribution  is  not  ousted  by  raising  a  question  of  title  to  the 
land.    Id, 

FOREIGN  JUDGMENT. 

1.  The  nlaintiff  in  a  foreign  judgment  has  a  right  to  pursue  his  remedy 
there  and  here,  at  the  same  tune,  until  he  obtains  satisfaction.  Hogg  t. 
Charlton,  200. 

2.  In  taking  defence  to  an  action  of  debt  on  a  foreign  Judgment,  defend- 
ant is  bound,  when  required  by  the  rule  of  oourt,  to  me  a  sufficient  affi- 
davit of  defence.    Id. 

FORMER  RECOVERY. 

1.  Where  a  suit  was  brought  here,  for  goods  sold  and  delivered,  and  on 
a  promissory  note,  and  the  defendant  pleaded  a  former  recovery,  and  gave 
in  evidence  a  record  and  judgment  m  New  York,  where  the  claim  was 
upon  an  account  for  goods  sold  and  delivered :  Hdd,  that  the  onus  lay  upon 
the  defendant  to  show  that  the  note  sued  for  was  included  in  the  judg- 
ment in  New  York ;  and  that,  failing  in  this,  the  Court  should  have 
instructed  the  jury  to  find  for  the  plaintiff.     Ouminas  v.  Colgrove,  50. 

2.  A  recovery  in  a  suit  upon  a  contract  for  the  sale  of  goods  payable  in 
instalments,  ii^  which  suit  the  plaintiff  counted  for  an  entire  sum,  is  a 
conclusive  bar  to  another  suit  brought  on  the  same  contract  to  recover  a 
sum  which  was  included  in  the  former  declaration.   Oorbei  t.  Uvohm,  310. 

FRAUD. 

1.  When  a  person  against  whom  a  fraud  has  been  perpetrated  lies  by  for 
twenty-one  vears  without  causing  it  to  be  investigated,  he  will  not  then 
be  permitted  to  show  it :  for  after  so  long  an  acquiescence  the  presump- 
tion of  law  is  conclusive  that  no  fraud  was  committed.  Kribbe  v.  Down- 
ing,  399. 

2.  A  purchaser  at  sheriff's  sale,  who  resorts  to  any  trick  or  device  to 
get  the  property  at  an  under  value,  and  thereby  purchases  it  for  less 
than  it  would  have  sold  fur  at  a  fair  sale,  renders  the  title  so  acquired 
utterly  void.    Abbey  v.  Dewey,  413. 

3.  A  fraudulent  intent,  or  an  unsuccessful  effort  to  get  the  land  for 
less  than  it  is  worth,  is  not  enough  to  avoid  the  title  of  the  purchaser.  Id, 

4.  Where  the  question  is  whether  the  purchaser  at  sheriff's  sale  com- 
mitted such  a  fraud  as  will  vitiate  his  tide,  evidence  of  the  value  of  the  pro- 
perty is  pertinent  and  proper.    Id. 

5.  An  instruction  to  the  jury  that  the  fraud  could  not  be  found  by 
them  ''except  upon  dear  and  undoubted  proof  of  it,"  is  error.    Id. 

6.  If  the  party  alleging  the  fraud  produced  such  evidence  of  the  fact 
as  the  jury  could  reasonably  and  safely  rest  their  consciences  upon,  it  was 
sufficient.    Id, 

7.  Where  the  vendors  of  land  transferred  the  amount  doe  on  the  article 
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of  agreement  to  a  finn,  in  tniBt,  to  receiTe  and  pay  oyer  the  instalments 
to  certain  creditors  of  the  Tenders,  named  in  the  transfer,  neither  the 
vendors  nor  their  creditors  will  he  affected  hy  any  fraudnlent  contriyance 
hetween  one  of  the  tmstees  and  the  yendees,  in  which  they  did  not  par- 
ticipate.   McOuire  y.  Faber,  436. 

8.  In  an  action  upon  a  hond,  the  obligor  cannot  prove  by  parol  and  set 
up  as  a  defence,  that  the  bond  was  signed  by  him  under  an  arrangement 
ynth  the  obligee,  for  the  purpose  of  inducing  the  wife  of  the  latter  to  exe- 
cute a  conveyance  to  a  third  person,  and  with  the  understanding  that  it 
should  be  delivered  up  and  cancelled,  when  she  should  have  executed  the 
deed.    Hendrickson  v.  EvanSt  441. 

9.  Where  the  fraudulent  transaction  does  not  appear  on  the  f&oe  of  the 
bond,  but  is  interposed  by  way  of  defence  by  the  obligor,  he  becomes  the 
actor^  and  the  maxim  %n  pari  delicto  meiior  est  cSndiiio  defendentie, 
applies  against  him  and  not  in  his  fitvour.    Id. 

FRAUDS,  STATUTE  OF. 
Parol  Evidincb,  1« 

FRAUDULENT  CONVEYANCE. 
Teust,  1-2. 

1.  If  a  deed  is  impeached  on  the  ground  of  being  a  voluntary  con- 
veyance, made  to  hinoer,  delay,  and  defraud  creditors,  and  there  are  any 
facts  and  circumstances  in  evidence  from  which  the  jury  could  draw 
such  an  inference,  they  are  the  proper  tribunal  to  pass  upon  the  character 
of  the  conveyance.     Oraham  v.  Smith,  323. 

2.  Nor  is  it  error  in  such  case  for  the  judge  below  to  express  an  opi- 
nion upon  the  faoia,  if  it  be  not  given  in  the  form  of  a  binaing  direction 
to  the  jury.    Id, 

3.  A  conveyance  of  property,  to  be  fraudulent  as  to  creditors,  should 
bear  such  a  ratio  to  the  indebtedness,  as  to  tend  directly  to  defeat  the 
claims.     Cflark  v.  Depew,  509. 

4.  Where  the  attesting  witnesses  to  a  deed  proved  that  no  money  was 
paid  in  their  presence,  at  the  time  of  its  execution;  the  vendor  being 
indebted  to  an  amount  eaual  to  one-fourth  the  value  of  his  property,  the 
bulk  of  which  was  included  in  the  deed ;  and  the  creditors  being  in  pur- 
suit of  their  claims,  and  numerous  suits  pending  against  him ;  and  notice 
havine  been  given  to  the  vendee  that  he  would  be  required  to  prove  a 
consideration ;  it  vras  HM,  that  it  was  incumbent  upon  the  vendee  to 
prove  a  consideration  by  other  evidence  than  the  vendor's  receipt.    Id, 

GRANT. 

Riparian  Owhbrs,  1. 

GUARANTEE. 

1.  Where  a  note  is  transferred  by  a  debtor  to  a  creditor  in  payment  of 
a  debt,  with  a  guarantee  that  it  is  good  as  gold,  and  will  be  paid  when 
due,  and  it  proves  worthless,  the  contract  is  broken  as  soon  as  made,  and 
the  creditor  is  under  no  obligation  to  pursue  the  note.  Koch  v.  Melhom,  89. 

2.  To  warrant  a  debt  as  good  as  eold  and  silver,  is  to  warrant  that  it  is 
founded  on  a  legal  consideration,  that  the  debtor  is  of  competent  abiUtj, 
and  that  the  debt  will  be  paid  on  demand.    Id, 

3.  Where  a  debtor  had  transferred  a  note  to  his  creditor,  which  he 
guarantied  to  be  good,  payment  of  which  was  refused  by  the  maker  at 
maturity,  and  the  creditor  demanded  payment  of  the  guarantor,  who  asked 
him  to  wait  the  event  of  a  suit  then  pending,  and  he  would  be  sure  to  be 
paid,  and  he  waited  accordingly:  Held,  that  the  creditor  could  recover 
against  the  debtor  on  the  guarantee  without  previous  resort  to  the  maker 
of  the  note.    Id. 
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GUARANTEE. 

4.  In  an  action  upon  a  guarantee,  where  a  judgment  was  reooTered 
against  the  principal  debtor,  and  an  execution  issued  and  returned  "nuUa 
bona,"  the  proceeoings  Me  prima  facie  evidence  of  the  insolvency  of  such 
principal.    Brown  v.  Brooks,  210. 

5.  The  question  whether  due  diliffenoe  has  been  used  by  the  creditor 
against  the  principal,  is  a  question  of  fact  for  the  jury ;  and  if  it  depends 
upon  whether  the  debtor  had  any  personal  estate,  the  existence  of  the  fact 
is  for  the  jury,  its  legal  effect  is  to  be  determined  by  t^e  Court    Id. 

6.  Where  in  an  agreement  for  the  sale  of  goods,  it  was  stipulated  that 
a  part  of  the  purchi^money  should  be  paiain  "  good  obligations,"  and 
certain  notes  were  tendered  and  received  and  receipted  for,  "  on  payment 
of  goods,''  there  is  no  guarantee  of  the  solvency  of  the  makers  of  such 
notes.     Corbel  v.  Evans,  310. 

HUSBAND  AND  WIFE. 
Election,  1,  2. 
Marriaok,  1. 
Married  Woman. 
Trust,  6,  8. 

1.  The  estate  of  a  husband  in  his  wife's  lands,  is  barred  by  an  actoai 
adverse  possession  of  it  by  a  stranger  for  twenty-one  years,  during  tiie  life 
of  the  wife.     Crow  v.  KighOinger,  343. 

2.  The  death  of  the  wife  afier  the  statutory  bar  has  thus  intervened, 
gives  him  no  new  right  of  entry  or  action.    Id* 

3.  Nor  can  he  avoid  the  bar  of  the  statute  by  bringing  the  action 
during  his  wife's  life,  in  their  joint  names.    Id, 

IDENTITY. 

EVIDINGB,  4. 

INDEMNITY. 

Damages,  3,  4 

INJUNCTION. 
Common,  6. 
Nuisance,  1. 

INTERFERENCE. 

Lands,  8. 

Limitation  o?  Actions,  17, 19. 

SURVET,  5; 

INTERPLEADER. 

1.  Where,  in  a  suit  to  recover  money,  the  sum  vras  claimed  by  a  tiiird 
piurty,  and  be  voluntarily  appeared  and  interpleaded,  and  the  amount  wb§ 
paid  to  him  by  the  stakeholaer,  there  vras  no  error  in  directing  the  jury  to 
DC  sworn  between  the  plaintiff  and  the  claimant,,  omitting  the  original 
defendant    Brownfidd  v.  Canon,  299. 

2.  A  verdict  having  been  rendered  for  the  plaintiff,  the  judgment  was 
properly  entered  against  such  claimant  alone.    Id^ 

INVENTORY. 

Executors  and  Administrators,  1. 

ISLANDS. 

1.  The  acts  of  the  officers  of  tiie  state  in  appraising,  granting  a  warrant, 
and  surveying  an  island  in  a  navigable  river,  are  prima  facie  evidence 
against  a  stranger  that  the  island  vras  subject  to  appropriation  in  that 
manner.    AUegheny  City  v.  Nelson,  332. 
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Fbioned  Issite. 


JUDGMENT. 

AoRlBiaNT,  1. 

Amendment,  2,  3. 
Demurrer,  1. 
Foreign  Juimment. 
Lien,  1,  2. 

Married  Woman,  1'2. 
Partnership,  5,  6. 

1.  A  jadgment  in  an  action  of  corenani,  for  the  unpaid  purohase-moneTy 
aeainst  one  of  the  yendees,  by  articles  of  agreement,  ana  a  lery  and  sale 
of  the  land  upon  prooeedings  on  that  judgment,  would  not  divest  the 
estate  of  the  other  yendee  in  the  land.    Arnold  y.  Cessna,  32. 

2.  Such  judgment  would  not  be  a  lien  on  the  interest  of  the  yendee, 
who  was  not  a  party  to  the  suit.    Id. 

3.  Where  the  defendant  in  an  execution  had  no  title  to  the  land  in 
question  when  the  plaintiff's  judgment  was  entered,  nor  when  the  sheriff's 
sale  was  made,  it  was  error  in  Uie  Court  not  to  iDstruct  the  jury  peremp- 
torily that  plaintiff  could  not  recoyer.  Phillips  y.  Zerhe  Run  and  Shch 
mokm  Jmpnmemmt  Company,  56. 

'  4.  A  oondition  annexed  to  a  judnnent,  by  which  it  is  to  be  released  on 
payment  of  a  sum  of  money,  is  in  tne  nature  of  an  injunction  to  stay  pro- 
ceedings at  law.    Harmar  y.  SoUon,  245. 

5.  An  uncertainty  in  the  condition  does  not  ayoid  the  Judgment,  for  it 
may  be  rendered  certain  by  inyestigation  on  the  equity  side  of  the  Court, 
or  Uirough  the  medium  of  a  jury.    Id, 

6.  Where  time  is  nyen  for  the  payment  of  purehase-money,  the  amount 
should  be  ascertained,  and  stated  on  the  record,  before  the  time  begins  to 
run.    Id, 

7.  Until  the  amount  be  ascertained  it  is  impossible  to  perform  the 
condition  by  tendering  it,  and  until  after  the  amount  is  liquidated,  the  Aet 
of  1846  does  not  operate  upon  the  case.    Id, 

8.  A  judgment  against  a  firm  is  a  lien  on  the  separate  real  estate  of 
the  partners,  and  is  entitied  to  priority  in  the  distribution  of  the  proceeds 
of  sale  of  such  separate  real  estate,  oyer  a  subsequent  iudgment  of  a 
separate  creditor  or  the  partner  whose  real  estate  was  sold.  Cumming's 
Appeal,  ^S. 

JURISDICTION. 

Errors  and  Apfbaib,  3. 

JURY. 

Roads,  3,4. 
Trial,  1-2. 

JUSTICE  OF  THE  PEACE. 

1.  In  a  suit  pending:  before  a  justice,  where  the  parties  appear  and  sub- 
mit th«r  proofs  and  ^legations,  the  plaintiff  may  become  nonsuit  at  his 
own  motion,  or  maj  if  he  please  discontinue  or  withdraw  his  action ;  and 
such  proceeding  will  be  no  bar  to  another  suit  for  the  same  conse  of  action. 
Blair  y.  McL^  77. 

2.  The  jurisdiction  of  a  justice  of  tiie  peace  under  the  fence  law  to 
SBforoe  contribution  is  not  ousted  by  raising  a  question  of  titie  to  the  land. 
Stqfkens  y.  Shriver,  78. 

3.  A  judgment  confessed  on  an  amicable  action  entered  before  a  jnstioe 
of  the  peace  for  a  sum  exceeding  $100,  is  sood  without  ihe  personal  appear- 
ance ot  the  plaintiff.  It  is  suffioi^t  if  he  appear  by  agoil.  !mm  t. 
JJudrng,  145. 
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4.  Where  the  plaintiff's  claim  before  tiie  jnetice  was  fat  $25,  in  tres- 
pass, and  referees  awarded  him  $11,  the  defendant  has  no  right  of  appesl 
under  the  Acts  of  1814  or  1845.     Cook  y.  DunkU,  340. 

5.  In  proceedings  under  the  Act  of  3d  April,  1830,  relatiTe  to  landlord 
and  tenant,  the  affidavit  of  the  defendant  that  the  title  to  land  will  oome 
in  question,  will  not  oust  the  jurisdiction  of  the  justices ;  it  must  be  proTed 
like  any  other  fact  in  the  cause.    EssUr  y.  Johuon^  350. 

6.  Where  the  judgment  of  the  justices  is  affirmed  on  certioTwri,  it 
becomes  a  judgment  of  the  Court  of  Common  Pleas,  fhmi  which  the  writ 
of  habere  fwda»  poiueisianem  ma^  issue.    Id. 

7.  A  judgment  entered  by  a  justioe  of  the  peace  upon  the  confession 
of  the  party  or  his  agent,  is  subject  to  an  appeaL    Bowen  j,  King^  409. 

LANDLORD  AND  TENANT. 
Lbasb. 

1.  In  proceedings  under  the  Act  3d  April,  1830,  relative  to  landlord 
and  tenant,  the  affidavit  of  the  defendant  that  the  title  to  land  will  come 
in  question,  will  not  oust  the  jurisdiction  of  the  justices ;  it  must  bo 
proved  like  any  other  fact  in  the  cause.    EsmUt  y.  Johmont  350. 

2.  Where  the  judgment  of  the  justices  is  affirmed  on  certiorari,  it  be- 
comes a  judgment  of  the  Court  of  Common  Pleas,  from  which  the  writ 
of  habere /acuupo$9e$nanem  may  issue.    loL 

LANDS. 

Donation  Lands. 
Islands. 

SURVKT. 

1.  Under  the  Act  of  the  30th  December,  1786,  continuity  of  actual 
residence  and  possession  is  the  vital  principle  of  a  pre-emption  rights  and 
a  part  of  its  losal  definition.    Jacob*  v.  Figard,  45. 

2.  If  the  setUer  should  be  compelled  to  quit  his  residence  on  the  land 
by  any  eztraordini^y  or  occasional  occurrence,  he  must  return  as  early  as 
convenient,  or  it  vrill  be  deemed  an  abandonment:  he  cannot  substitute 
claim  for  rendmoe^  and  conioenitnce  for  prosecution  of  the  titie.    Id, 

3.  By  returning  "  as  early  as  convement,"  the  law  means,  as  early  as 
he  reasonably  can.    Id. 

4.  To  keep  possession  without  a  residence,  for  the  purpose  of  preventing 
others  from  making  a  settiement  on  the  land,  is  not  a  compliance  with, 
but  a  fraud  upon  the  law.    Id. 

^  5.  Where  Uie  question  of  abandonment  depends  upon  mere  lapse  of 
time,  and  there  is  no  dispute  as  to  the  length  of  it^  it  is  a  question  of  law 
to  be  decided  by  the  Coiurt,  without  regard  to  the  intention  of  the  party. 
Id. 

6.  Relinquishment  of  actual  residence  for  five  jeisn  and  nine  months, 
without  any  circumstance  to  brins  the  case  within  the  equity  of  the  sta- 
tutory excuses,  would  be  an  aban&nment  irrespective  of  the  mtentionr  of 
the  claimant    Id. 

7.  A  holder  of  land  by  warrant  and  survey,  may,  with  the  sanction 
of  the  Board  of  Property,  contract  the  lines  ot  his  survey  and  throw  out 
part  of  his  land,  so  that  he  do  not  pr^udice  other  interests;  and  the  part 
excluded  relapses  into  the  general  mass  of  public  lands,  and  may  again  be 
appropriated  by  vrarrant  and  survey,  as  yacant  land.  Omrbcn  Bun  hnr 
provemeni  (hmpaniy  v.  Boch^feUer,  id. 

8.  Where  the  pitft  thrown  out  lies  within  the  lines  of  another  sorvey, 
it  does  not  become  yacant  land,  but  relieves  that  survey  from  the  oonse- 
quenoes  of  an  interference.    Id. 

9.  An  older  survey  cannot  be  changed,  contracted,  or  enlarged  by  the 
adjustment  of  the  lines  of  a  junior  survey.    Id. 

10.  Whether  a  line  was  actually  run  upon  the  ground,  or  li&  hj  the 
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Burveyor  as  an  open  line,  was  a  question  of  flMt  for  the  jury,  and  their 
finding  will  not  be  reviewed  in  this  Court.  OaHxm  Bun  ImprovemerU 
Company  v.  RockafdUr^  49. 

11.  Actual  residence  is  absolutely  indispensable  to  the  validity  of  a 
title  by  settlement,  and  this  must  be  continued  until  the  title  is  taken  out 
of  the  Und  office.    Smiih  y.  Beck,  106. 

12.  Improvements  on  the  land,  and  the  erection  of  a  dwelling^use, 
though  by  mistake,  on  an  acyoining  tract,  will  not  dispense  with  the 
imperative  requisition  of  actual  residence.    Id. 

13.  Kesidenoe  by  tenants  vrill  oontinue  the  pre-emption  right.    Id. 

14.  If  actual  residence  be  discontinued  for  five  years,  and  not  accounted 
for,  it  is  an  abandonment^  and  should  be  so  pronounced  by  the  Court  as 
matter  of  law.    Id, 

15.  Qi/cpre,  if  a  shsvter  period  will  produce  the  same  effect.    Id, 

16.  If  a  settler  entitled  to  400  acres,  sell  a  part  of  his  claim,  including 
his  residence,  and  separate  it  by  survey  and  possession  from  the  residue, 
the  latter  is  abandoned,  unless  a  separate  residence  be  conmieuced  and 
continued  thereon  within  a  reasonable  time.    Id, 

17.  If  a  settler  divide  and  sell  portions  of  his  right  to  several  persons, 
one  of  whom  keeps  up  an  actual  residence  on  his  part,  and  the  purchaser 
of  another  part  does  not  reside  thereon,  a  presumption  of  abandonment 
may  arise  a^nst  the  latter  in  consequence  of  his  non-residence,  and  the 
Court  erred  m  affirming  the  contrary  doctrine.    Id, 

LEASE. 

DlCBDINT,  6,  7. 

1.  A  provision  in  the  lease  of  a  coal-bank  that  the  lessee  shall  be 
treated  as  having  abandoned  his  lease,  if  he  shall  suffer  the  bank,  by  any 
&ult  of  his,  to  lie  idle  for  a  year  when  it  would  yield  coal,  does  not  apply 
if  he  be  actually  taking  coal  out  of  the  bank  by  any  means  of  access 
leading  to  the  coaL     TUey  v.  Movers^  397. 

2.  The  lease  of  a  coal-bank  vnll  carry  with  it  the  drifts,  platforms,  and 
hoppers  used  in  working  it,  as  appurtenant,  but  the  principal  thing 
granted  is  the  right  to  mine  coal,  and  not  the  drift  or  passage  leading  to 
3ie  mine.    Id, 

3.  A  written  lease  of  lands,  not  exceeding  three  years,  may  be  re- 
scinded by  parol    Kietter  v.  Miller,  481. 

4.  No  express  consideration  is  necessary  to  support  such  an  agree- ' 
ment  to  rescind ;  the  agreement  of  one  party  is  sufficient  to  make  that 
of  the  other  valid.    Id, 

5.  The  declarations  of  a  landlord  that  the  lessee  had  given  up  the  pre- 
mises, coupled  with  an  unsuccessful  effort  to  lease  them  to  another  ten- 
ant, are  not  oonclusive  evidence  of  a  rescission  of  a  lease.    Id, 

6.  The  removal  of  the  tenant  from  the  premises,  and  an  unaccepted 
offer  to  deliver  up  the  keys,  was  no  evidence  of  the  existence  of  an  agree- 
ment for  the  termination  of  the  lease.    Id. 

LEGATEE. 

Elictioh,  1. 

1.  Where  a  person  accepts  a  legacy  bequeathed,  it  u  an  election  to 
stand  hv  the  provisions  of  the  will.    AiUon  v.  Moore,  468. 

2.  Wliere  the  legacy  was  received  in  mistak^  it  might  be  refunded, 
but  not  after  long  acquiescence,  and  to  the  iigniy  of  third  persons  whose 
rights  have  intervened.    Id. 

LEVY. 

ExxcunoN,  l-^. 
Parol  Evidenci,  3. 

LICENSE. 

Plank-Roam,  8. 
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LIEN. 

Carmir,  1. 

DiCIDINT,  8-11. 

judomint,  1-3,  8. 
Shiriff's  Sali,  2. 

1.  A  mortgage,  other  than  one  gheii  to  seoore  the  pnrohaae-money  of 
tiie  mortgaged  premises,  recorded  on  the  same  day  tnat  a  judgment  is 
entered  agiSnst  the  mortgagor,  is  not "  prior  to  all  other  liens  on  the 
same  property/'  and  is  diTested  by  a  sale  of  the  premises  nnder  pro- 
ceedings upon  a  subsequent  jndffment    Magam  t.  UamU,  319. 

2.  Where  the  record  riiows  a  Jodgment  e^ual  in  point  of  time  with  the 
mortgage,  to  be  a  subsisting  lien  at  the  tmie  of  the  sheriff's  sale,  and 
there  is  no  proof  of  notice  of  its  entire  payment  to  the  purchaser,  he  will 
take  the  premises  diyested  of  the  lien  of  the  mortgage.    Id, 

LIMITATION  OF  ACTIONS. 
Contribution,  1, 
Election,  6. 
Entry. 

KiPARIAN  Olf NXR8,  2. 

1.  If  an  executor  includes  in  the  inyentory  his  own  note  to  the  testator, 
it  does  not  preclude  him  from  making  defence  to  it ;  nor  is  this  such  an 
acknowledgment  of  the  debt  as  takes  it  out  of  the  statute  of  limitations. 
Bell's  Estate,  92. 

2.  Where  the  defendant  refused  to  allow  the  plaintiff's  claim  to  be  de- 
ducted out  of  the  purchase-money  due  to  him  by  a  third  person,  when 
requested  so  to  do  at  the  instance  of  the  plaintiff,  saying  that  the  money 
received  by  him  from  the  plaintiff  was  %  present;  that  what  he  owed  the 
plaintiff  he  would  pay  to  the  plaintiff  himself,  when  he  needed  it,  or  when 
nis  necessities  required :  Heid,  that  this  was  not  an  admission  that  he 
owed  the  plaintiff  anything,  nor  such  a  promise  as  would  take  the  case 
out  of  the  statute  of  limitations.    Beck  t.  Beck,  124. 

3.  Where  a  deyisee  goes  into  the  possession  of  land  claiming  it  under 
the  deyise,  and  keeps  it  undisturbed  tor  twenty-one  years,  he  has  a  title  to 
it  which  nobodj  can  question.    Stewart  y.  Stewart,  234. 

4.  Other  deyisees  or  heirs  who  are  dissatisfied  with  the  quantity  or  locar 
tion  of  the  land,  must  make  their  claim  before  the  statute  runs  over  it,  as 
after  such  a  lapse  of  time  the  law  will  presume  that  it  was  designated  and 
marked  off  to  nim  by  the  other  parties  ioterested.    Id, 

5.  Even  where  tiie  possession  has  not  been  consistent  with  the  devise, 
or  the  description  in  tne  will  is  ambiguous,  after  twenty-one  years'  pos- 
session, no  new  apportionment  can  be  demanded.    Id, 

6.  Nor  will  the  fact  that  he  entered  into  possession  before  the  death 
of  the  devisor,  who  was  his  father,  in  anticipation  of  a  devise  to  him,  or 
under  a  gift  from  the  latter,  take  the  case  out  of  the  general  rule ;  his 
keeping  possession  and  claimiDg  it  under  his  Other's  will,  was  as  dis- 
tinct an  act  of  hostility  against  the  other  devisees,  as  if  he  had  claimed 
it  under  a  deed  from  the  devisor.    Id, 

7.  To  constitute  a  titie  to  land  under  the  statute  of  limitations,  tiiere 
must  be  twenty-one  years'  actual,  adverse  possession,  continued  without 
interruption.    Shafir  v.  Lowry,  252. 

8.^  Where  a  man  setUed  upon  land,  supposing  it  to  be  vacant,  and  died, 
leaving  his  widow  and  children  in  possession,  and  the  owner  of  the  legal 
titie,  before  the  occupant's  title  was  complete  under  the  statute  of  limita- 
tions, by  threatening  a  resort  to  legal  proceedings,  induced  the  widow  to 
surrender  to  him  the  possession ;  uie  possession  being  thus  interrupted 
will  arrest  the  running  of  the  statute  in  &vour  of  the  heirs  of  the  former 
occupant.    Id, 

0.  Where  there  have  been  mutual  accounts  between  the  parties  within 
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BIT  years,  the  stiitate  of  limitations  does  not  apply  to  «Dy  part  of  either 
acooont.     Chambers  t.  Markt,  296. 

10.  In  such  case  it  makes  do  difference  that  botii  aeoonnts  wwe  kept 
by  one  of  the  parties ;  but  the  credits,  to  prerent  the  operation  of  the 
fltatute,  most  w  authenticated  and  proved  to  liave  been  intended  as  a 
payment  on  the  aeoount.    M. 

11.  The  estate  of  a  husband  in  his  wife's  lands,  is  barred  by  an  actual 
juiverse  possession  of  it  by  a  stranger  for  twanty-one  years,  during  the 
life  of  the  wife.     Onw  v.  E^kUmger,  343. 

12.  The  death  of  the  wife  after  the  statutory  bar  has  thus  intervened, 
gives  him  no  new  right  of  entry  or  action.    Ja. 

13.  Nor  can  he  avoid  the  bar  of  the  statute  by  bringing  the  action 
during  his  wife's  life,  in  their  joint  names.    Jd. 

14.  Where  the  defendant  resided  on  an  adjoining  tract  of  land,  and 
in  1821  designated  his  boundaries,  including  a  part  of  another  tract,  and 
in  1836  the  o^ner  of  the  latter  tract  entered  into  the  actual  possession 
of  it,  it  was  not  error  for  the  Court  to  instruct  the  jury  that  the  lapse  of 
time  was  far  too  short  to  enable  the  defendant  to  hMd  the  land  under  the 
statute  of  limitations.     Orum  v.  Bmriee,  377. 

15.  The  payment  of  the  costs  to  the  prothonotary,  within  six  years 
before  suit  broueht,  by  one  who  had  assumed  the  payment  of  a  judg- 
ment, is  not  such  part  payment  of  the  debt  as  will  take  the  case  out  of 
the  operation  of  tiie  statute  of  limitations.    Strawn  y.  Book,  391. 

16.  An  intruder  on  land,  one  undivided  fourth  part  whereof  had 
escheated  to.th»Commonwealth,  having  made  a  pMrtition  with  the  owners 
of  the  other  three  tmdivided  fourth  parts,  and  occupied  the  portion  allotted 
to  him  in  severalty  for  more  than  twenty-one  years ;  acquired  a  tiUe  by 
the  statute  of  limitations  to  three  undivided  fourth  parts  of  the  land  so 
occupied ;  the  Commonwealth's  interest  in  the  remaining  undivided  fourth 
part  Doing  unafieeted  by  the  statute.    Bblme$  y,  PtOtiwm,  ^4, 

17.  Where  a  survey  of  unappropriated  land  has  been  made  by  competent 
authority,  and  the  lines  of  an  unauthorised  junior  survey  interfere  with 
it,  possession  of  that  part^  of  the  junior  survey  outside  the  lines  of  the 

Erevious  one,  unaccompanied  by  entry  upon,  or  actual,  visible,  notorious, 
ostile  and  continued  possession  of  the  interfering  ]:^  for  twenty-one 
years,  is  not  such  adverse  possession  of  such  interference  as  will  bar 
the  right  thereto  of  the  houier  of  the  titie  under  the  original  survey. 
Hole  V.  Bitteahause,  491. 

18.  Where  there  has  been  an  actual  possession  takeoQ  by  an  intruder  of 
any  part  of  the  land  of  another,  under  a  homaJOe  claim  accompanied  with 
a  survey  or  other  designation  of  boundaries,  and  a  use  of  the  land  within 
the  boundaries  so  clauned — as  farmers  generally  nae  their  woodland — 
continued  for  twenty-one  years,  the  intruder  gains  a  titie  to  all  included 
within  its  lines.  And  it  makes  no  difference  whether  such  claim  and  use 
be  according  to  the  lines  of  surrounding  surveys,  or  of  the  survey  made 
for  the  true  owner,  or  whether  the  boundaries  are  first  nuuked  by  the 
intruder.    Jd, 

19.  To  render  a  title  by  adverse  noesession  valid,  it  is  essential  that 
there  be  an  actual  entry  upon  the  lana  of  the  rightful  owner,  and  an  actual 
visible  possession  taken  of  some  part  of  it.    Ja. 

20.  All  surveys  made,  without  authority  firom  the  owner,  whether  by 
the  state  or  an  individual,  upon  lands  previously  appropriated,  are  un- 
authorized and  void,  and  necessarily  undSiciaL    Jo. 

21.  Where  several  surveys  become  vested  in  one  owner,  from  that 
moment  they  are  to  be  treated  as  one  tract  for  all  the  purposes  of  disseisin 
and  remedy.    Id, 

MALICIOUS  PROSECUTION. 

1.  If  a  prosecutor  has  £»iri^8idMitted  to  hiflconnael  all  the  &ots  that  he 
Vol,  L— 71 
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knows  are  ospable  of  proof,  and  has  acted  bona  fide  on  the  advice  ^Ten, 
be  negatives,  if  not  the  malice,  the  want  of  probable  caose,  and  ui  not 
liable  to  an  action  for  malicious  prosecution,  even  though  the  facts  did 
not  clearly  warrant  the  advice  ana  prosecution.  WdUtr  v.  Sam^,  275. 
2.  The  application  to  counsel,  and  their  opinion,  to  be  available  in 
establishing  probable  cause,  must  not  be  resorted  to  as  a  mere  cover 
for  the  prosecution,  but  must  be  the  result  of  an  honest  and  fair  purpose : 
and  the  statement  made  at  the  time  bv  the  proseeolOr  -to  his'ooaBBel  must 
be  tear  and  full,  and  consistent  with  that  purpose.    Id, 

MARRIAGE. 

In  all  civil  cases,  involving  merely  the  riffht  of  property,  the  fiust  of 
marriage  may  be  proved  by  long-continued  oMialHtavon  as  man  and  wife. 
ThamddL  y.  Mormon,  326. 

MARRIED  WOMAN. 

ESTOPFBL,  2. 

1.  A  married  wcnnan  may  purchase  real  estate  and  give  ber  judgment 
for  the  purchase-money;  and  when  such  judgment  is  charged  on  the  land 
purchased,  by  the  terms  of  the  conveyance,  the  payment  of  the  money 
18  the  condition  upon  which  she  accepts  the  property.  PatkT9on  v.  Rob- 
inson,  81. 

2.  Such  judgment  is  not  void  on  the  ground  of  coverture.    Id. 

3.  The  Act  of  11th  April,  1848,  maJies  no  change  in  the  mode  by 
which  a  married  woman  may  convey  or  release  her  interest  in  real  estate, 
but  only  as  to  the  manner  in  which  her  husband  may  transfer  or  encumber 
her  property.    Skitm  v.  Hoknea,  142. 

4.  The  separate  deed  of  a  married  woman,  conveying  her  real  estate, 
is  void.     Thamdell  v.  Morristm,  326. 

5.  Such  deed  is  equally  void  though  her  husband  had  previously  aban- 
doned her.    Id. 

6.  The  Act  of  11th  April,  1848,  confers  no  power  upon  a  feme  covert  to 
make  a  valid  conveyance  of  her  real  estate,  unless  her  husband  joins  in 
the  deed.    Id. 

MECHANICS  UEN. 

1.  Where  by  the  tenns  of  the  lesae  the  tenant  had  a  right  to  take  a  part 
of  the  demised  premises  in  fee,  on  ground-rent,  at  a  stipulated  sum,  and 
before  he  exercised  this  right,  he  erected  certain  buildings  on  the  premises ; 
it  was  Hsldf  that  he  had  such  an  equitable  estate  in  the  land  as  rendered 
the  buildings  liable  to  the  lien  of  a  materialnnan.    Qaule  v.  Biiwsau,  521. 

2.  That  a  part  of  the  materials  for  which  the  daim  vras  ffled,  were 
nsed  in  buildmg  outhouses,  will  not  defeat  the  lien.    Id, 

MINES. 

L  A  provision  in  the  lease  of  a  ooal-bank  that  the  lessee  shall  be 
treated  as  having  abandoned  his  lease,  if  he  shall  suffer  the  bank,  by  any 
fimlt  of  his,  to  lie  idle  for  a  year  when  it  would  yield  tnal,  does  not  apply 
if  he  be  actually  takine  coal  out  of  the  bank  by  any  means  of  access 
leadine  to  the  coal.     Iwy  v.  Mofere,  397. 

2.  The  lease  of  a  eoal^bank  will  carry  with  it  tfiedriftS)  platforms,  and 
hoppers  used  in  working  it,  as  appurtenant,  but  the  principal  ^ing 
eranted  is  the  right  to  mine  ooal,  sm  not  the  drift  or  passage  feading  to 
uie  mine.    Id, 

MISTAKE. 

AlfBNnmNT,  2. 

Legatbb,  2. 

An  erroneous  pnUioaition  by  the  oommissioners  of  a  connty,  mistaking 
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the  oonditioii  of  the  aoeoaiits  of  a  colleetorof  taies,  fbr  one  year,  is  no 
eround  for  the  discharge  of  the  sureties  in  the  bond  of  the  same  coJleotor 
for  the  following  year.    Bower  y.  Washinffton  County,  69. 

MORTGAGE. 

1.  Where  a  mortage  dated  21st  September,  1853,  recited,  that  it  was  . 
given  to  secure  to  R.  the  payment  of  a  bond  of  the  same  date,  in  the 
penal  ''sum  of  $3000,  conditioned  for  the  payment  of  $1600,  in  three 
annual  payments,  with  interest  thereon  frem  the  1st  of'  May,  1853,  toge- 
ther with  other  conditions  as  therein  more  f|iUy  set  fordi  'y  and  in  case 
of  default  of.  payment  for  thiriy  days,  authorizmg  the  mortgagee  to  sue 
out  a  scire  facias:  HM, 

1.  That  the  condition  of  the  bond  recited 'in  the  mortgage  could'be  re- 
sorted to  in  giving  a  construction  to  the  condition  in  the  mortgage,  to 
ascertain  the  time  when  the  annual  payments  matured. 

II.  That  the  first  instalment  matured  on  the  Ist  day  of  May,  1854,  and 
that  scire  facias,  issued  on  the  mortgage  on  the  3d  day  of  June,  1854, 
was  not  prematurely  sued  out. 

III.  Tnat  the  Court  might  enter  judgment  for  want  of  an  affidavit  of 
defence,  although  no  copy  of  the  l>ona  or  its  condition  had  been  filed. 
Kennedy  v.  Ross,  256. 

2.  A  mortgage,  other  than  one  given  to  secure  the  pnrcfaase-money  of 
the  mortgaged  premises,  recorded  on  the  same  day  that  a  judgment  is 
entered  against  the  mortgagor,  is  not  **  prior  to  ail  other  Hens  on  the 
same  property,"  and  is  divested  by  a  sale  of  the  premises  under  pro- 
ceedings upon  a  subsequent  jud^ent     Mdgato  Y.  Oarrett,  S19. 

3.  Where  the  record  shows  a  judgment  e^ual  in  point  of  time  wiUi  the 
mortgage,  to  be  a  subsisting  lien  at  the  time  of  tne  sheriff's  ^  sale,  and 
there  is  no  proof  of  notice  of  its  entire  payment  to  the  purchaser,  he  will 
take  the  premises  divested  of  the  lien  of  the  mortgage.    Id, 

NONSUIT. 

JUSTICI  OF  THB  PbAOI,  1. 

NOTICE. 

Attobniy-at-Law,  4;  5,  8. 

PsNNslrLyAmA  Railroad  Cohfant,  4. 

Railroad,  5. 

Trust,  7. 

Payment  of  a  judgment  to  the  nosunal  plaintiff  after  aetiial  notice 
that  it  has  been  assigned  to  another,  is  not  a  payment  to  the  pro{>er  per- 
son. It  is  not  nesessary  that  direct  notiee  of  the  assignment  be  given  by 
the  assignee  or  his  a^ent — ^it  is  sufficient  if  the  information  be  ^ven  under 
circumstances  and  m  terms  calculated  to  arrest  the  attention  of  the 
debtor.     ChOhrie  v.  Bashline,  80. 

NON  OBSTANTE  VEREDICTO. 
Points  Risbryxd,  1-5. 

NUISANCE. 

1.'  The  annoyance  arising  fiT>m  the  necessary  use  of'  a  nulroad,  is  not 
a  nuisance  per  se.  The  fact  of  nuisance  in  such  case  must  be  deter- 
mined by  a  jury.   Bdl  v.  Ohio  and  Bmnsylvama  Raikroad  Company,  161. 

2.  Wnere  a  nuisance  consists  not  of  a  building  itself,  but  in  a  wrongful 
use  of  it,  the  remedy  is  to  stop  such  use,  not  to  remove  the  structure. 
Barclay  v.  The  Commonwealth,  503. 

3.  On  a  conviction  for  nuisance,  it  is  error  in  the  Court  to  order  the 
nuisance  to  be  abated  by  the  sheriff  in  the  first  instance,  that  being  a 
part  of  the  judgment  given  against  &e  defendants ;  but  if  they  fail  to 
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OATH. 

Tbial,  1-2. 

OinCER. 

L  An  offie«r  hM  antlMritj  to  act  until  notice  of  tiie  rerocation  of  bis 
aommitsion,  and  this  whether  the  reyooation  be  ezprete  or  implied  bj  the 
appointment  of  another  peitoa  to  the  same  office.    CommanweaUk  v.  SU- 

2.  Bat  when  an  officer  holds  for  a  special  term,/'^  Jie  tkaU  so  long 
b^am  him$elfweU"  there  is  no  implied  misbehavioar,  nor  implied  remo- 
val, arising  from  thai  eaiiee»  bj  tba  aj^pointment  of  another  to  fill  the 
same  office.    Jd* 

3.  When  by  the  fair  eonstnictioB  of  the  commission  id  an  officer  it  is 
cleiv  that  it  was  intended  to  give  him  the  right  to  the  office  for  three  years, 
if  he  so  lone  behared  himseu  w^,  the  fiulnie  to  oive  the  bond  and  secu- 
rity reqnired  by  law  fi»r  the  fiMthfhl  performance  of  hia  duties,  pre?ious  to 
his  entering  upon  their  diseharge,  and  he  enters  noon,  and  otherwise  dis- 
charges the  duties  without  objection ;  there  is  nothing  in  the  omission  to 
give  the  bond  to  deprive  him  of  the  office ;  and  he  may  file  a  bond  when 
olijeotion  is  made  to  the  omission.    Id. 

4.  B«t  suoh'Officer  before  giving  the  seooritv  required  by  law,  is  not 
the  officer  de  jme — ^but  merely  do  lacto-^'Kad  wnen  the  law  prohibits  the 
performance  of  the  duties,  berore  we  security  is  given,  it  will  not  aid  him 
ui  compemng-pavment  for  services  thus  rendered  a^^ainst  ite  direction.  M, 

5.  Tne  acta  of  the  officers  of  the  stato  in  appraising,  granting  a  war- 
rant»  tad  surveying  an  island  in  a  navigable  river,  are  prima  fade 
evidence  against  a  stranger  that  the  island  was  salyeot  to  appropriation 
in  that  manner.    AUeghmy  CUy  v.  Ae^son,  332. 

ORPHANS'  COURT. 
Rbcognisanci,  1. 

1.  Where  three  executors  filed  a  joint  account,  showing  a  balanee  in 
their  hands,  and  one  of  them  was  dischaived  by  the  Orphims'  Court,  and 
directed  to  pay  over  '*aoy  funds  ui  his- hands  to  the  other  executors,'' 
which  was  done :  Hdd^  that  the  decree  of  the  Orphans'  Court,  designating 
the  persons  to  whom  the  money  should  be  paid,  vras  condosive,  and  that 
a  legatee  could  not  maintain  an  actkm  against  the  discharge  executor,  to 
recover  a  legacy.    JfeAM  v.  jBbttrool:,  189. 

2.  Where  a  testator  devised  lands  to  bis  sons,  and  aa  to  his  daughter 
M.  ordered,  ^at  riie  sbovld,  ^in  case  of  need,  be  supported  in  a  com- 
fortable manner  of  the  proceeds  of  my  land;"  it  was  HM^  thai  liie 
maintonance  of  M.  vras  a  charge  upon  tne  land  devised*  to  the  scms,  and 
that  the  Orphans'  Court  had  exclusive  jurisdiction  to  fix  the  amount*  and 
enforce  the  payment  of  the  sum  'required  for  that  pnpeae.  €l£b9m^M 
Appeal,  191. 

3.  If  the  decision  of  disputed  feuoia  be  referred  to  the  determination  of 
the  Orphans'  Court,  without  asking  fi>r  an  issue  to  try  them,  their  finding 
of  such  fiioto  is  as  binding  on  appeal,  as  the  verdict  of  a  jmy.    Id, 

4  Since  the  passage  of  the  Acts  of  1832,  1833,  1834,  and  1836,  the 
Orphans'  Court  aas  eaohmwe^uiodietwiiio  make  and  enforce  distribution 
of  theestateaof  intestatesv    Aohford  y.  Ewmg^  21Z. 

5.  No  oommon  law  action  can  be  sustained  to  recover,  a  distributive 
share  of  such  an  estate,  against  the  adndnistrator,  although  hii  account 
exhibiting  a  specific  balanee  against  him,  has  been  settled  in»  and  con- 
firmed by,  the  Orphans'  Court.    Id, 

6.  Where  Uie  Cftrphaas'  Court  makes  an.ovder,  upon  matter  appearing 
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of  record  in  the  Ccmt,  it  to  not  fiital  to  the  proceeding  that  the  facte 
were  not  set  forth  in  a  petition  Terified  by  affioavit  €hrter  and  Wcumet^M 
Appeal,  S51. 

7.  Where  the  vendor  of  land  by  a  parol  agreement  is  dead,  the  Orphans' 
Court  has  eiclosive  jarisdiction  to  enlbree  ue  specific  pexfovmanoe  of  the 
contract.    Porier  t.  Dougherty^  405. 

PAROL  BVIMNCE. 
•     STATim  or  Fraitm,  3. 

1.  Where  two  persons  pnrchase  land,  by  articles  of  agreement;  parol 
evidence  is  not  admissible  to  show  that  one  of  the  parties  signed  the 
agreement  as  surety  for  the  other ;  becanse,  Ist.  It  would  contradict  the 
written  histrament.  2d.  It  woald  be  a  violation  of  the  statate  of  frauds 
and  peijuries.    AmM  v.  CerniOj  34. 

2.  A  levy  of  real  estate,  free  from  ambiguity,  fhiad,  or  misrepresentar 
tlon,  cannot  be  impeached  or  contradicted  by  pavol  evidence.  JfcOeno- 
\an  V.  Humes,  85. 

3.  Where  an  oflbr  does  not  specify  the  kind  and  manner  of  proof  to  be 

fiven,  to  impeach  er  contradict  a  record,  the  Court  will  presume  it  to  be 
y  something  dehors  the  record,  and  therefore  irrelevant  and  incompe- 
tent.   Id. 

4.  If  the  words  used  in  a  contract  be  teeTmieal,  or  heal,  or  generic,  or 
indefinite,  or  e^ioocal,  on  the  face  of  the  instrument,  or  made  so  by  proof 
of  extrinsic  circumstances,  parol  evidence  is  admissible  to  explain  their 
meanine  by  usage.    Brown  v.  Brooks,  210. 

5.  Wnere  a  written  instrument  gave  to  a  plank-road  company  the  un- 
restricted right  of  vray  over  certain  premises,  fbr  the  purees  of  the  road, 
parol  evidence  that  the  ri^ht  was  to  be  Hndted  to  a  certain  route  over  the 
same  lands  vras  inadmissible,  as  directly  contradiotinff  the  written  instru- 
ment   Kennedt/  v.  Erie  and  WaUsburgh  PUaik^Boaa  Company,  22A, 

6.  A  irill  which  contains  no  intelligible  devise  or  bequest  is  void  for 
uncertainty :  parol  evidence  is  not  admissible  to  explain  what  the  teetatov 
meant  \^  such  an  instramtot    KelUy  v.  KeUey^  460. 

PARTITION. 

1.  In  an  aetion  of  partition,  where  a  verdict  and  judgment  are  ren- 
dered fbr  the  defendants  on  the  plea  of  non  ieneni  insimul,  they  cannot 
recover  their  oosts  from  the  plaintiff.    Shaw  v.  Jrwin,  347. 

2.  Where  one  of  four  devisees  under  a  irill  died  without  heirs,  and  her 
estate  escheated  to  the  Commonwealth,  and  the  remaining  devisees  and 
another  divided  the  land  among  them  and  occupied  it  in  severalty,  the 
Commonwealth  having  done  no  act  to  ratify  the  partition,  tlie  interest  of 
the  state  would  remain  an  undivided  interest.    Molmes  v.  PaUison,  484. 

3.  The  CommOEwealtii's  interest,  being  unaffected  by  the  statute  of 
Ihnitations,  would  remain,  as  at  the  death  of  the  co-devisee,  an  undivided 
interest  in  the  whole  tract  devised,  and  the  same  right  would  pass  to  her 
grantees  of  sii^  escheated  estate.    Id. 

PARTNERSHIP. 

Promissort  Notss,  3. 

1.  Where  (me  of  two  partners,  after  dissolution,  assigned  to  a  third 
party,  for  a  valuable  consideration,  a  note  given  him  by  l£e  other  partner 
and  a  surety,  for  his  interest  in  the  partnership  concern ;  in  an  action 
against  the  surety  on  such  note,  a  debt  due  by  the  firm  could  not  be  set 
off  against  a  recoverv  on  the  note,  although  the  partner  who  signed  the 
note  was  dead,  and  his  estate  insolvent,  and  the  survivor  vras  also  insol- 
vent    Wafker  v.  Egth,  216. 

2.  The  retiring  partner,  until  deprived  of  dominioB  over  his  individual 
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STopertj,  had  a  rieht  to  appropriate  it  to  the  payment  of  hi*  in^iTidual 
ebt0.     WdUcer  v.  15'^^,  216. 

3.  Where  there  are  separate  and  partnership  creditors,  and  separate 
and  partnership  pro^erty>  the  rule  in  equity  is,  thai  each  estate  shall  be 
applied  exclusivelj,  in  tne  first  instance^  to  the  pajm«it  of  ita  own  cre- 
ditors.   Id, 

4.  A  judgment  against  a  firm  is  a  lien  on  the  separate  real  estate  of  the 
partners,  and  is  entitled  to  priority  in  the  distribution  of  the  proceeds  of 
sale  of  such  separate  real  estate,  over  a  subsequent  judgment  of  a  sepa- 
rate creditor  ot  the  partner  whose  real  estate  was  sold.  Cummingt^ 
Appeal,  268. 

5.  One  partner  has  power  to  confess  a  judgment  against  the  firm  for  a 
partnership  debt,  but  such  judgment  will  not  affect  the  persons  or  sepa- 
rate estate  of  the  other  partners*     Orier  y.  H^od,  430. 

6.  If  one  partner  confesses  a  judgment  a^nst  the  firm  for  a  partner- 
ship  debt,  another  creditor  of  the  fimi  <XW  interpose  no  ol^ection  to  the 
juagment  on  that  account    Id, 

7.  A  sale  of  partnership  property,  on  execution  issued  upon  adjudgment 
confessed  by  one  partner  sklone  against  the  firm  for  a  partnership  debt, 
will  vest  a  eood  title  to  the  property  in  the  purchaser;  and  such  execu- 
tion beiog  die  first  lien  will  be  entitled  to  the  proceeds  of  sale.    Id, 

PAYMENT. 

Afpbopriation  or  Patmsnts. 

Payment  of  a  iudement  to  the  nominal  plaintiff  afler  actual  notice  thai 
it  has  been  assign^  to  another,  is  not  a  payment  to  the  proper  person. 
It  is  not  necessary  that  direct  notice  of  the  assignment  be  given  by  the 
assignee  or  his  agent — it  is  sufficient  if  the  information  be  under  circum- 
stances and  in  terms  calculated  to  arrest  the  attention  of  the  debtpr. 
Guthrie  v.  BaahUnt,  80. 

PENNSYLVANIA  RAILROAD  COMPANY. 

1.  Under  the  Acts  of  Assembly  regulating  the  manner  in  wfaieh  the 
damages  done  to  the  owners  of  land,  ti^en  or  appropriated  by  the  Pennsyl- 
vania Railroad  Company  for  depots,  water  stations,  and  other  usee,  shall 
be  assessed — before  the  Court  caA  grant  a  view  on  the  petition  of  the 
company,  it  must  i^pear: 

1.  That  the  company  have  located,  marked*  and  sur? eyed  the  land  they 
deem  necessary,  or  propose  to  take,. 

II.  That  they  have  made  an  effort  ta  A^ee  with  the  owner  for  the  com- 
pensation.    O'Hoira  v.  Pennsylvamia  Bwroad.  ComgHMif^  445. 

2.  The  statement  of  these  matters  in  the  petition  is  not  sufficient; 
they  must  at  least  be  verified  by  affidavit    Id* 

3.  A  report  of  viewers  which  does  not  set  forth  the  oharaeter  of  the 
ground  taken,  its  figure,  and  the  advantages  or  disadyantages  to  the 
owners,  and  whether  the  land  taken,  or  any  and  what  part  of  it,  is 
neceesary  for  the  use  of  the  company^  if  not  in  aooordanoe  with  the  law, 
and  will  be  set  aside.    Id. 

4.  Where  the  landovmers  have  no  notice  of  the  application  for  tha 
appointment  of  viewers,  the  objection  to  the  preliounary  proceedings, 
and  to  the  petition,  are  in  time,  if  made  after  the  report  of  viewers  is 
returned.    Id, 

performance;. 

Composition  Dskd,  I. 
Ejectmint,  1. 
Pleading,  1. 
Sfxcitio  Pebioem ance,  1,  2. 
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PLANK-ROADS. 

Parol  Evidbncb,  5. 

1.  The  plaintiffs  were  incorporated  under  the  general  laws  relating  to 
tarn  pikes  and  plank-roads.  Commissioners  were  appointed  under  the 
provisions  of  the  generai  law,  to  receive  subscriptiotis  to  the  capital  stock, 
and  were  required  to  take  from  the  subscribers  at  the  time  of  subscrip- 
tion, a  payment  not  less  than  $1,  for  each  share  subscribed.  The  special 
law  proTided,  that  the  ooihpany,  when  it  should  be  organized,  should  have 
authority  to  "  enlarge  its  capital  stock,  by  taking  new  subscriptions  in  such 
manner  and  form"  as  it  should  think  proper,  jErie  and  Wdterford  Hank- 
Road  Company  t.  Broum,  156. 

2.  After  the  company  was  organized,  the  defendant  subscribed  for  four 
shares  of  the  stock,  some  time  after  he  naid  $3.50  upon  it,  and  refused 
payment  of  the  balance,  on  the  ground  thait  he  had  paid  n6tbing  at  the 
time  he  subscribed,  and  that  his  subscription  was  therefore  void.  Hddf 
that  the  provision  of  the  Act  reanirin|^  the  commissioners  to  demand  pay- 
ment at  the  time  of  snbscrip^on,  did  not  apply  to  subscriptions  made 
to  the  organized  eompang,  who  had  authority  oy  the  clause  of  the  special 
Act  (cited  above),  to  act  at  their  discretion  in  the  premises,  within  the 
provisions  of  the  law.    Id. 

3.  Where  a  subscriber  to  the  stock  of  a  corporation  failed  to  T»ay  the 
hand-money  required  by  the  Act,  at  the  time  of  subscription,  and  after- 
wards attended  a  meeting  of  stockholders,  and  yoted  on  the  business  of 
the  company,  lie  is  estopped  from  denying  the  validity  of  his  subscrip- 
tion,   la.  ^ 

4.  If  the  irregularity  in  making  his  subscription  be  ground  for  refus- 
ing to  pay  for  his  stock,  it  ought  to  restrain  him  fr^m  acting  as  a  mem- 
ber of  the  company.    Id. 

5.  A  turnpike  or  plank-road  company,  or  their  contractors  or  agents, 
who  enter  upon  the  lands  of  a  person,  for  the  purpose  of  constructing 
their  road  vnthout  having  the  damages  previously  assessed,  tendered,  or 
paid,  or  secured  in  the  mode  provided  by  the  Acts  of  Assembly  regulating 
such  companies,  are  trespassers,  and  may  be  sued  as  such.    Brown  v. 

6.  A  tenant  for  years  is  an  owner  within  the  meaning  of  the  Act,  and 
is  entitled  to  compensation  according  to  his  interest    m. 

7.  Where  the  company,  their  agents  or  contractors,  fail  to  comply 
with  the  provisions  of  the  Acts  in  regard  to  damages,  the  owner  (Jr 
tenant  may  waive  the  tort,  and  proceed  to  have  his  damages  assessed 
according  to  the  Act,  or  bring  trespass  at  his  election.    Id. 

8.  A  license  from  the  owner  of  the  fee,  given  after  the  date  of  the  lease, 
would  afford  no  justification  for  invading  Uie  possession  of  the  tenant.  Id, 

PLEADING. 

Former  BcooysRT. 

1.  The  plea  of  coyenanto  performed  absque  hoe,  admitu  the  execution 
of  the  instrument  declared  on,  and  only  puts  in  issue  the  performance  on 
the  part  of  the  plaintiff  as  alleged  iA  the  declaratioii.  Tktmpike  Company 
V.  McCuUough,  303. 

'  2.  hk  assumpsit  against  two,  there  can  be  no  f^oorery  agaiAst  one  of  the 
defendfints,  on  an  endorsement  made  by  him  in  his  own  name.  Corbet 
V.  Evans,  310. 

3.  The  pendency  of  a  suit  against  common  carriers  for  tbe  value  of  the 
(roods  destroyed  by  fbe  in  a  warehouse,  in  the  course  of  transmission  to 
3ie  owners,  is  not  a  bar  to  a  recovery  from  the  warehousemen  of  the 
amount  of  insurance  received  by  them  on  account  of  said  goods.  Clark 
V.  Wildei',  314. 

POINTS  RESERVED. 

1.  A  verdict  for  the  plaintiff  for  a  spedlled  sum,  subject  to  the  opinion 
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POINTS  RESERVED. 

of  the  Court,  whether  the  plaintiffs  upon  the  idiole  ease  are  entitled  to 
recover,  does  not  ]>re8eni  such  a  p^kd  ruerv^  as  would  authorise  the 
Court  to  enter  a  jndgm^t  for  die  defondanfta  fion  obitatUe  veredicto. 
Clark  ▼.  Wilder,  314. 

2.  To  authorise  sueh  Judgment  the  fiscts  of  tihe  oaae  must  be  admitted 
of  record  or  found  by  the  jurj.    U, 

3.  If  a  point  of  law  be  restrred  on  tiba  trial  -ef  a  cause,  the  point  and 
the  fisots  upon  wiiieh  it  arises  must  be  stated  upon  the  record  in  order  to 
authorise  the  Court  to  enter  judgment  mom  0Manie  veredielo.  Lrwn  t. 
Wickersham,  310. 

4.  In  every  ca«e  wfame  a  general  Terdiot  is  gmn,  subject  to  a  point 
reserved,  the  <^eetion  of  law  tbus  reserved  must  be  stated,  and  the  facts 
on  which  it  anses  must  be  either  admitttd  Q»  the  r^oord  or  found  by  the 
jury.     WiUan  v.  l%uearwra,  317. 

5.  The  Court  cannot  withdraw  tiie  decieian  of  the  iMts  from  tiie  jury  by 
reserving  as  a  point,  whether  under  aH  the  eridsBoe  in  the  oause  the 
plaintiff  is  entitM  to  reoover.    JbL 

POOR. 

1.  If  an  order  made  by  two  justices  -for  the  removal  of  a  pamper  is  de- 
fective, in  omitting  to  state  that  the  pwson  had  or  was  likely  to  become 
chargeable,  it  is  uie  duty  of  the  Quarter  Seesions,  on  appeal,  to  amend 
the  same,  and  proceed  to  try  the  case  upon  its  merits ;  an  order  quashing 
such  proceedings  is  erroneous.  Cumberland  Tmonship  v.  Jeferatm  Town- 
Mv,  463. 

2.  Whore,  prior  to  the  order  of  removal,  there  had  been  an  order  of 
relief,  it  was  conclusive  evidence  of  the  fS^^  that  the  person  had  become 
chargeable ;  and  where  the  justices  failed  to  recite  it  in  the  order  of  re- 
moved, the  Court  were  bound  to  allow  it  to  be  so  amended  after  the  qjpeal. 
Id* 

3.  The  provisions  in  the  Acts  of  Assembly,  allowing  amendments  in 
such  csees,  is  to  receive  a  liberal  construction.    Id. 

POWER. 

Trust,  1-2. 

PRACTICE. 

ArriDAViT  or  Dsfbvgs* 
Cask  Stated. 
Feignid  Issue. 

FORMEE  ReCOTBRT^ 

Interpleader. 
Points  Reserved. 
Verdict. 

1.  Where  teetimoay  has  been  heard  without  objection,  it  is  in  the  dis- 
cretion of  the  Court  trying  the  cause,  to  strike  it  out,  if  it  should  aftor- 
wards  appear  that  the  witness  was  incompetent,  or  the  testimony  inad- 
missible; out  it  will  only  be  done  where  the  fact  upon  which  the  exclusion 
is  based  was  unknown,  and  could  not  with  ordinary  diligence  have  been 
known  to  the  partv,  at  the  time  of  its  admission.    Robinson  v.  Snyder,  203. 

2.  After  the  admission  of  evidence  without  objection,  there  can  be  no 
bill  of  exceptions  to  its  admission,  nunc  pro  tunc.  The  only  way  in  which 
it  can  be  reviewed  in  this  Court,  is,  in  the  shape  of  a  vmtten  prater  to 
the  Court,  to  instruct  the  jury  to  exclude  it  from  their  consideration,  in 
making  up  their  verdict.    Id. 

3.  Where  the  Court  granted  leave  durine  the  trial  to  defendants  to 
add  the  plea  of  non  eS  factum,  and  the  plea  was  not  entered  on  the^ 
record,  the  privilege  to  do  so  will  be  considered  as  having  been  waived. 
Turnpike  Company  v.  McCuUough,  303. 
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PRB-EMPTION  RIGHT. 
Lands,  1-6, 11-13. 

PRESUMPTION. 

Riparian  Ow^nirs,  1. 
Seryitudbs,  4. 
Trial,  2. 

PRINCIPAL  AND  AGENT. 

Admissions  bj  an^  agent,  when  he  is  about  the  doing  of  some  act 
within  the  scope  of  his  delegated  anthority,  are  eyidence  against  the  prin- 
cipa],  but  naked  declarations  which  are  not  part  of  any  res  gesia  are  not 
aomissible.    Fation  v.  Mmeiinger^  393. 

PRINCIPAL  AND  SURETY. 

SURETT. 

PROMISSORY  NOTES. 

guarantbi,  1,  2,  3,  6. 
Marribd  Woman,  3. 

1.  Where  the  purchaser  of  eoods  pays  for  them  with  the  note  of  a  third 
person,  giyen  to  him  for  a  retu  consideration,  and  passes  the  note  to  the 
vendor  b^  endorsement,  the  Tender  can  only  recover  on  the  note;  and  to 
enable  him  to  recover  agiunst  the  endorser  he  must  show  that  the  note 
was  regularly  dishonoured.    Shriner  v.  Keller^  61. 

2.  But  where  the  note  was  made  for  the  mere  accommodation  of  the 
purchaser,  and  to  get  him  a  credit,  and  he  endorses  it  to  the  vendor  of 
goods,  the  maker  of  the  note  stands  in  the  relation  of  surety  for  the 
endorser ;  and  the  latter,  in  an  action  against  him  on  the  endorsement, 
cannot  set  up  by  way  of  defence  that  the  vendor  held  the  note  and  never 
demanded  payment  of  the  maker.    Id. 

3.  Where  an  individual  is  a  member  of  two  firms,  and  draws  a  promise 
Bory  note  to  himself,  signed  with  the  name  of  one  firm,  and  endorses  it 
with  the  name  of  the  other  firm,  it  would  not  present  such  a  case  as  would 
oompel  the  plaintiff,  a  holder  for  value  before  maturity,  to  prove  the  assent 
of  the  partners  to  such  endorsement,  or  that  the  proceeds  were  applied  to 
the  benefit  of  the  firm.    Ihtnten  v.  NegUy,  297. 

4.  Any  suspicious  circumstances  in  the  form  of  drawing  and  endorsing 
such  note,  could  only  be  used  to  introduce  an  unusual  deduce,  and  woula 
leave  the  burden  of  proving  such  facts  as  would  relieve  the  defendants 
upon  themselves.    Jo. 

QUARTER  SESSIONS. 
*       The  Court  of  Quarter  Sessions  has  Jurisdiction  to  try  an  indictment 
for  being  accessory  to  a  burglary,  and  for  receiving  stolen  ffoods,  know- 
ing them  to  have  been  stolen,    thlmea  v.  The  Oammonweauh,  221. 

RAILROAD. 

PiNNSTLVANIA  RaILROAD  CoMPANT. 

1.  The  assessment  of  damages  occasioned  to  a  tract  of  land  by  the 
building  of  a  railroad,  on  the  petition  of  several  joint  owners,  is  properly 
made  in  a  gross  sum.    Railroad  Company  v.  HaHl,  336. 

2.  It  if  no  objection  to  the  validity  of  the  proceedings,  that  the  viewers 
did  not  apportion  the  damages  among  the  claimants  according  to  their 
respective  interests  in  the  land.    Id. 

i.  He  who  claims  a  special  privilege,  or  the  right  to  be  tried  before  a 
special  tribunal,  and  in  a  special  form,  must  submit  to  a  strict  oonstmo- 
tion  of  his  rigikt,  and  pursue  strictiy  the  forms  preeoribed.  2Sack  v. 
Fiennayhoama  SaUroad  Company,  394. 

4.  A  report  of  viewers,  appointed  under  the  4th  eeotkm  of  tiie  Act 
Vol.  L— 72 
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RAILROAD. 

of  27 tb  March,  1848,  snpplemeDtaiy  to  the  chartor  of  the  PamiBvlyiuiia 
Railroad  (Company,  whico  omits  to  state  the  quality  and  value  of  the  land 
taken,  is  fatally  defective,  and  will  be  set  aside.  Zack  ▼.  PennsykMhiid 
Railroad  Company ^  394. 

5.  It  is  not  essential  to  the  validity  of  the  proceedingfl,  that  the  owner 
of  the  land  to  be  taken  should  have  notice  of  the  presentation  of  the 
petition,  and  the  appointment  of  viewers.    Id, 

RAPB. 

Crivinal  Law,  i*-8. 

On  a  conviction  for  rape  th6  prisoner  wais  0enlMi6ed  46  httprisonment 
at  hard  labour:  Hdd,  that  this  setftenoe  iras  erroneous,  atod  the  record 
was  ordered  to  be  remitted,  that  the  Court  below  may  substitute  for 
''imprisonment  at  hard  labour,"  "sqforaie  or  toUttiry  oonfinemeni  aff 
labour,"  as  the  law  requires.    Beale  v.  The  Comtn<mweaUh,  IL 

RECOGNISANCE. 

Arbitration,  1. 

In  an  action  on  a  recof^isanoe,  piven  for  tb^  taiuaition  of  land  taken 
under  proceedkigs  in  partition,  institoted  by  an  adminitCrator,  by  virtue 
of  a  special  Act  of  Assembly,  the  defendant  eouM  not  chum  to  set  off  his 
share  as  an  heir  in  the  valuatiott :  his  remedy  is  to  oodivpel  a  settlement 
of  the  administration  account,  and  a  distriboticm  in  the  Orphans'  Court 
Custer  V.  The  CammoimedUki  375; 

RECORD. 

Trial,  1^12 

A  copy  of  a  record  from  ano^r  stcfie,  oert?Sed  t6  be  s  eopy  of  the 
,^f^^rmfn<  fott,  if  saffieieotly  oer^ed.    Oor^  t.  2>0pei^,  609. 

RILEASB. 

Covposinoir  Died,  8. 

1.  Where  the  owner's  right  of  entry  has  been  tolled  hy  a  deeoent  east» 
he  may  release  his  r^;fat  c«  aotkm  by  aa  instrttmekit  which  contains  no 
words  of  inhentaaee;  the  release  m  sveh  ease  mwrattng  br  way  of  mUr 
ter  le  droits  without  any  wonis  of  limitaliQiSu    8mm  T.  Bdmea,  142. 

2.  Where  iSts%  puty  is  it  possession  of  hud,  a  release  to  him  vrill  oon> 
vey  a  fee  simple  witbont  worn  of  iilheritaiice.    FuUtm  v.  MborCy  468. 

3.  If  a  married  woman  in  consideration  of  a  reload  of  real  estate  to 
her,  joins  her  husband  in  conveying  to  the  releasor  a  different  part  of 
her  real  estate,  irithont  a  separate  acknowledgment,  and  she  and  her 
husband  afterwards  convey  the  released  estate,  br  a  deed  aocompani^ 
#1^  a  s^)«Mte  aokikcrjrledfgnient,  sh»  ani  her  beirs  will  be  estopped  in 
eqmtyfi*otttakiii^«AvMta^of  thedMeliatlto^irflooBveyatt^    Id. 

REMOVAL. 

OrncBR,  1-3. 

DfeCRiniiVT,  0;  7.  ..... 

1.  The  ownidlf  of  •ieversion-  ha^  a  ii^  to  seH  the  whole  olr  a  part  of 
H,  and  Hbe  law  wfll  apportfod  the  retat;  aind  the  rigjil  of  afipdrtionment 
attaches  the  kistaHt  the  sals  is  made.    linMi  t.  JOflrl,  193. 

2.  No  action  of  the  purchaser,  in  dispoiMetei^g  the  tenant  of  the^paii 
tmrchased'  iftsr  ihieh  Mveraine;  eiur  iffeol  the  leol  aoortog  out  of  the 

'•  •      •    • leff 


msold  pikrtc»8iKl  verfrauling,  is  the  uAdiatoibaa  pois^SMSit  of  the  tenant 

3.  Nor  will  the  fact  that  the  ^ijrinal  f  evirtioiwi'  b^sarte  a  party  to  the 
ttgitfpaaB,1>y  widA-tlw'IcBrtBt  w*e  dtsposssesed  of  tin  pait  sold;  b^  aiding^ 


Digitized  by  CjOOQIC 


INDEX.  671 

KENT. 

his  vendee  to  oommit  it,  ohange  the  rule,  or  suspend  the  rent  £(a  that 
part,  which  was  unsold,  and  which  remained  in  the  possession  of  the 
tenant    Linton  t.  H€art,  193. 

REPEAL. 

Statuti^* 

REPLEVIN. 

1.  Repleiio,  in  its  ineeptton,  is  a  mixed  action ;  beina  a  demand  for  the 
thine  itself,  and  also  for  damages  for  the  taking  and  detention.  Fiaiher 
V.  Whoolkry,  197. 

2.  If  the  property  be  deliTered  to  the  plaintiff,  the  defendant  is  answer- 
able in  damages  for  the  taking  and  detention,  up  to  the  time  of  delivery ; 
but  if  the  property  be  retains,  he  is  answerable  in  addition  for  the  full 
value.    Id. 

3.  The  property  itself  can  in  no  event  be  recovered  at  law  from  the 
defendant ;  nor  can  he  tender  it  afterwards,  in  discharge  of  the  aotion, 
or  even  in  satisfaction  pro  tarUo  of  the  damages  claimed.  A  clause  in  the 
bond  given  by  the  defendant,  providing  for  a  return  of  the  property,  is  a 
nuUitv.    Id. 

4.  Where  the  property  is  retained  and  bond  i^ven  by  the  defendapt,  the 
plaintiff's  right  to  toe  property  is  turned  into  a  chose  in  QcUon;  bis  pro- 
perty in  the  thing  itseli  is  absolutely  gone.    Id. 

5.  In  such  case,  where  the  defendant^  after  he  had  eiven  bond  to  ret^ 
the  property  in  iJie  replevin,  caused  it  to  be  seixea  and  sold  under  a 
judgment  against  the  former  owner,  and  purchased  it,  he  acquired  no 
better  right  than  he  had  before,  the  property  of  the  plaintiff  having  been 
previously  divested.    Id. 

RESCISSION. 

LsAss,  3-5. 

REYERSAL. 

The  Supreme  Oonit,  on  reversal  of  a  judgment  in  a  oriminal  case  for 
error  in  the  sentence,  has  power  to  paiBS  such  sentence  as  the  Court  below 
*  ought  to  have  passed,  and  to  remit  'the  record  for  further  proceedings  in 
oonformity  to  the  judgment    BedU  v.  The  CommonweaUh,  11. 

REVOCATION. 
OrnoBB,  i. 

RIPAIUAN  OWNERS. 

1.  The  extent  of  a  presumed  grant  to  swell  water  upon  the  land  of 
adjoining  owner,  is  measured  b^  the  land  actually  flooded,  and  not  by  the 
height  of  the  dam  by  which  it  is  occasioned.    3/ertz  v.  Domey,  519. 

2.  If  by  means  of  repairs  to  a' dam,  the  land  be  flooded  to  a  greater  extent 
than  it  had  been  for  twenty-one  years  before,  the  owner  of  the  dam  is 
liable  for  the  injury,  although  the  height  of  the  dam  may  not  have  becm 
increased.    Id. 

ROADS. 

1.  Work  done  by  a  private  citisen  on  a  public  road  witiiout  authority  or 
request  of  the  authorities,  although  beneficial,  affords  no  legal  cause  of 
action  for  oompensation.  That  the  work  was  necessary  does  not  alter  the 
case.    AneUrsou  ▼.  HamiiUm  fbwnMtp,  75. 

2.  In  a  proceedin|^  under  the  Act  of  2dth  of  ICareh,  1846,  <<  to  amend 
the  road  laws  of  £ne  county/'  the  commissioners  are  authorized  to  chal- 
lenge four  jurors  for  ^'  irUereH  or  other  cause.*'  It  is  error  to  permit  such 
challenge  to  be  made  peremptorily,  aad  without  showing  such  good  and 
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•affioieot  oanse  m  would  diiqiuJify  the  juror.    Zimmmiif  t.  Rood  Com' 
misnorurs,  134. 

3.  The  claoM  in  the  proyiso  of  the  9th  seotion  of  the  said  Act,  which 
provides  that  the  oommusioners  "  may  substitate  others"  in  the  place  of 
the  jurors  rejected,  is  satisfied  when  thej  cause  new  jurors  to  be  sum- 
moned by  the  magistrate.  The  commissioners  are  not  permitted  by  the 
Act  to  name  and  Mlect  Uie  substitutes.    Id, 

4.  Where  the  iermini  stated  in  two  petitions  for  a  road  are  identical^ 
the  Court  have  no  power  to  grant  a  second  view  before  a  report  has  been 
made  and  acted  on  upon  the  first  order;  but  where  one  of  the  points  of 
the  road  prayed  for  is  different  in  the  second  petition,  the  granting  of  the 
order  is  in  the  discretion  of  the  Court    Roaa  in  Lower  Sal/ardf  624. 

SALE. 

Contract,  2, 3. 
Pbomibsort  Nona,  1-2. 

SENTENCE. 

On  a  conviction  for  rape  the  prisoner  was  sentenced  to  imprisonment 
at  hard  labour :  HM,  that  this  sentence  was  erroneous,  and  the  record 
was  ordered  to  be  remitted,  that  the  Court  below  may  substitute  for  **  im- 
prisonment at  hard  labour,"  "  separate  or  solitary  confinement  at  labour," 
as  the  law  requires.    BeaXe  v.  Vommontoeatth,  11. 

SERVITUDES. 

1.  Where  a  subterranean  flow  of  water  has  become  so  well  defined  as 
to  constitute  a  regular  and  constant  stream,  the  owner  of  the  land  above, 
through  which  it  flows,  may  not  divert  or  destroy  it  to  the  injuryof  the 
person  below,  on  whose  land  it  issues  in  the  form  of  a  spring.  TFTuailejf 
V.  Baughy  528. 

2.  But  where  the  spring  depends  for  its  supply  upon  percolations 
through  the  land  of  the  owner  above,  and  in  the  use  of  the  land  for  mining 
or  other  lawful  purposes  the  spring  is  destroyed,  such  owner  is  not  liable 
for  the  damages  thus  done,  unlees  the  ii\jury  was  occasioned  by  malice  or 
neeliffence.    Id. 

S.  The  prior  use  of  the  spring  for  the  purposes  of  a  tannery,  conforred 
no  right  of  servitude  over  or  through  the  land  of  the  a<y  acent  proprietor. 
Id, 

4.  Nor  would  the  enjoyment  of  the  spring  for  twenty-one  years  raise 
any  presumption  of  a  grant;  for  no  presumption  would  arise  against  the 
owner  until  it  was  shown  that  the  exercise  of  the  privilege  interfered  with 
his  rights  in  such  manner  as  to  entitle  him  to  \effX  redress.    Id. 

SET-OFF. 

RiCOGNISANCS,  1. 

1.  Where  one  of  two  partners,  after  dissolution,  assigned  to  a  third 
party,  for  a  valuable  consideration,  a  note  given  him  by  uie  other  partner 
and  a  surety,  for  his  interest  in  tiie  partnership  concern ;  in  an  action 
against  the  surety  on  such  note,  a  debt  due  by  we  firm  could  not  be  set 
on  against  a  recovery  on  the  note,  although  the  partner  who  signed  the 
note  was  dead,  and  his  estate  insolvent,  and  the  survivor  vras  also  insol- 
vent    Walker  v.  Eyih,  216. 

2.  Administrators,  who  have  sold  property  of  the  decedent  to  a  creditor 
of  the  estate,  may  set  off  the  amount  against  the^ro  rato  dividend  of  such 
creditor,  upon  a  distribution  of  the  funds  in  their  hands  in  the  Orphans' 
Court     Chrier  and  Warmer's  Appeal,  351. 

3.  A  purchaser  at  sheriff's  sale  of  a  vendee's  interest  in  land  does  no*i 
stand  in  the  very  shoes  of  the  vendee ;  for  the  latter  may  set  off  against 
the  vendor  independent  debto,  but  the  purehaser  can  only  set  off  what 
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SBT-OPF. 

was  directly  or  indirectly  g^yen  and  recdved  as  payment    Mc  Quire  t. 
Faber,  436. 

SETTLEMENT. 

Lakds,  I-6»  11-15. 

SHERIFFS  SALE. 
Fraud,  2-6. 
judombnt,  1,  3. 
mortoaob,  2,  3. 

1.  A  sale  by  the  sheriff  on  a  judgment  obtained  agiunst  a  vendor  of 
land,  after  sale  of  tiie  land  by  articles  of  agreement,  passes  only  the  estate 
left  in  the  debtor  after  the  contract  of  siue,  and  conveys  to  the  vendee  a 
right  to  the  unpaid  purchase-money — ^but  he  takes  the  estate  subject  to 
the  payment  ot  liens  against  the  vendor  prior  to  the  contract  of  sale. 
Patterson's  Estate,  71. 

2.  A  sale  on  such  subseauent  judgment  cannot  discharge  the  lien  of 
those  prior  to  the  contract  or  sale.    /a. 

3.  Under  the  law  prior  to  1836,  a  sheriff's  sale  made  at  the  sncceedinc 
Term  after  the  return  day  of  the  venditioni  exoonas,  conferred  a  good 
title  on  the  purchaser.    Jl/cClenahan  v.  Humes,  o5. 

4.  After  acknowledgment  of  a  sheriff's  deed  in  open  Court,  the  title 
of  the  sheriff's  vendee  cannot  be  affected  by  mere  irregularities  however 
gross.    McFee  v.  Harris,  102. 

5.  When  both  parUes  clum  bv  sheriff's  sale,  made  under  several  exe- 
cuUons  f^aiQst  the  same  party,  the  oldest  sale  passes  the  title  when  there 
b  no  evidence  of  fraud  in  the  case.    Id, 

6.  A  sheriff's  sale  of  a  defendant's  real  estate  upon  a  judgment  and 
execution  against  him,  without  a  condemnation,  or  waiver  of  inquisition, 
in  that  particular  case,  and  a  deed  acknowledged  to  the  purchaser,  with- 
out objection,  and  the  proceeds  of  sale  appropriated  to  the  defendant's 
debts,  will  divest  the  title  of  the  defendant  to  the  premises,  and  a  sub- 
sequent sheriff's  sale  of  the  premises  as  the  property  of  the  defendant 
will  confer  no  title  on  the  purchaser.    Spragg  v.  ShrvDer,  282. 

7.  A  defendant  whose  r^  estate  is  sold  by  ihe  sheriff  without  a  regular 
condemnation  or  waiver  of  inquisition,  must  object  in  a  reasonable  time, 
and  such  reasonable  time  is  before  the  confirmation  of  the  sale,  and  the 
acknowledflpnent  of  the  sheriff's  deed  to  the  purchaser.    Id. 

8.  A  dei^ndant  whose  property  is  being  sold  at  sheriff's  sale,  and  who 
induces  another  person  to  purchase  the  same,  cannot,  after  the  payment 
of  the  money,  the  acknowledgment  of  the  deed,  and  Uie  appropriation  of 
the  proceeds  to  his  debts,  impeach  the  regularity  of  the  proceedmes  under 
which  it  was  sold,  or  the  validity  of  the  title  of  the  purchaser.  His  sub- 
sequent release  to  the  purchaser,  and  delivery  of  possession,  would  equally 
estop  him,  and  all  claiming  under  him  by  title  subsequent  to  such  sheriff^ 
sale.    Id, 

9.  In  Uie  Act  erecting  a  new  county,  it  was  provided,  that  in  sheriffs' 
sales  of  lands  situate  there,  made  in  the  old  county,  the  deeds  should  be 
entered  in  the  docket  of  the  Court  of  Common  Pleas  of  the  new  county 
within  thirty  days  aftor  acknowledgment ;  the  object  of  this  provision 
was  to  give  notice  to  purchasers,  and  none  but  bona  Jtde  purchasers 
before  such  entry  of  the  deed  conM  take  advantage  of  an  omission  to  have 
it  so  recorded  within  thirty  days.     Cfraham  v.  I^iihy  323. 

10.  Where  the  defendant  purchased  after  the  plaintiff's  title  was 
re^Iarly  recorded,  evidence  that  he  was  a  purchaser  for  value  was  rightly 
rejected  as  irrelevant.    Id, 

11.  Where  a  sheriff's  vendee  pays  a  part  of  the  purchase-money  at  the 
time  of  the  sale,  but  fieuils  to  pay  the  residue,  the  sneriff  lAay  return  the 
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Und  anBold,  and  ^  dalmi^eiit  pipoha/i«r  ifill })« lial^la  tfa  tbf  lois  on  a 
resale.     TTri^Af*  ui|)pea/,  .173. 

12.  If  the  sheriff  in  his  return  omit  to  state  the  sum  reoeiTsd  from  the 
bidder  at  the  first  sale,  he  may,  with  leave  of  the  Court,  i|f|^  the  f^opnd 
sale,  amend  his  retam  so  as  to  state  the  fact    Id.  '  ^^ 

13.  Where  the  loss  on  the  resale  is  greater  than  the  snm  paid  by  the 
first  purchaser,  the  Court  may  distnbnte  the  latter  auijBL  a^piong  t^a 
creditors  unless  some  legal  objection  be  shown.    /<^«  \ 

14.  If  there  are  disputed  facts,  an  issue  must  be  applied  for  before  the 
distribution,  and  suoh  disputed  facts  must  be  particuWlj  stated.    Id. 

PPBCIFIO  PERFOKMAKCIL 

1.  Where  ^  ftitlier  mnde  his  will,  ia  wl^ich  be  devised  certaiu  l^ds  to 
his  son  IE  fe^  elm  pie,  charged  with  tbo  paripcnt  of  a  certain  aum  of 
money^  anJ  the  maiateuaue©  of  to«tat<>r  and  his  wife  duriug  life,  md  haA 
the  land  sur¥<?jedt  put  the  son  In  pi)SH&f^sion,  and  recaived,  m  his  lifetiioe, 
a  portion  of  the  sum  charged  upun  the  hindi  It  was  hdd  to  coiiBtktut«  a 
testamentary  pruvif^lou  for  Lbc  son,  and  uot  a  contract  to  devise  th«  land 
to  him  in  fee  simple.    Bowan's  Appeal,  292. 

2.  In  such  case,  the  father  having  revoked  the  first  will,  and  devised 
the  land  to  the  son  fur  life,  subject  to  the  same  charge,  it  furnished  no 
ground  to  entertain  a  bill  against  the  executors  of  the  father  to  compel  a 
conveyance  in  fee  simple.    Id, 

3.  Specific  performance  of  an  agreement  for  tfie  oonveyance  of  land, 
cannot  be  enforced  by  a  conditional  verdict  for  any  other  land  than  such 
as  is  embraced  in  the  agreement.    Kribhs  t.  Downing,  399. 

4.  He  who  demands  specific  performance  of  a  parol  contract  for  the 
aale  of  land,  must  present  his  x^laim  without  any  unneoessary  delay,  and 
while  performance  may  be  enforced  without  injury  to  others,  and  must 
also  have  done  no  act  which  would  render  it  unjust  or  inequitable  to 
decree  specifip  execution  of  the  contract.    FprUr  v.  Dougherty,  405. 

5.  Where  the  vendee  under  a  narol  contract  gave  up  the  possession,  on 
Receipt  of  notice  from  his  v^naor,  who  thereu]^  entered  and  made 
valuable  improvements  on  the  land,  and  by  his  will  devised  it  to  another 
who  entered  into  possession ;  the  vendee  also  having  received  a  pecuniary 
legacy  under  the  will  of  the  vendor.  Sdd,  that  these  circumstances, 
accompanied  with  the  lapse  of  eleven  years  before  any  suit  was  brouefat 
to  enforce  tne  parol  agreement,  were  a  bar  to  a  specific  performance,  id. 

9.  Wh^re  the  vendor  of  land  ^y  a  parol  agree^nent  is  dead,  the  Or>- 
phans*  Court  has  exclusive  jurisdiction  to  epforcp  the  specific  performanoe 
pf  the  dbntrapt    Id. 

7.  A  decree  of  specific  performanoe  of  i^  written  contract,  made  by  the 
Orphan^'  Court  on  the  application  of  the  administrator  of  the  vendor, 
v^iUioiit  notice  to  his  heirs,  and  a  deed  made  to  the  purchaser  in  pursu- 
ance of  such  decree,  are  prima  fycie  evidence  of  titip  in  the  vena^,  as 
against  the  heirs  of  the  vendor.    SuUer^s  Beirs  y.  Ling,  466. 

{KTATUTS  OF  FMUBS. 
Dwp,2. 
Parol  SyipiuiCB,  1. 

1.  A  parol  contract,  which,  if  yalid  and  reduced  to  writing,  might  be 
construe<d  to  giiye  a  life  estate  to  the  grantee*  remainder  in  fee  to  his  wife, 
being  unv^Titten,  is  within  the  statute  of  frauds,  and  has  only  the  force 
and  e^BOt  of  a  lease  at  will.     Clark  y.  Smith,  137. 

2.  To  take  a  paxpl  agreement  for  the  sale  of  land  out  of  the  statute  of 
frauds  and  perjuries,  the  evidence  must  be  direct,  positive,  oliar,  and 
satisfactory.    McOue  y.  Johnston,  306. 

J  3.  ^  pari^  declarations  of  the  grantor  may  b^  admitted  as  oorrobor*- 
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tive  eridenoe,  but  standing  alon«  are  tot  siiftdent  to  establish  such  a 
<)6ntract    McCxu  v.  JohtifUm,  306. 

4.  A  judicial  sale  is  not  witfain  the  ilCatiiti  o€  frsodA  aiid  peij^ies. 
FuU&n  T.  Moore,  468. 

8TATUTB  OP  LIMITATIONS. 
Limitation  or  Actions. 

STATUTES. 

1.  The  Act  of  14th  AiAril,  1851,  imfyoses  a  fine  of  $50  fo^  selling  liquors 
on  the  Sabbath-day  within  the  county  of  Allegheny,  and  antboHzes  a 
summary  couTiotion  before  a  single  justice  of  the  peace.  The  Act  of 
25th  February,  1855,  imposes  the  same  pietfialtjr  for  Ui6  s^e  oAtiW 
committed  anywhere  within  the  state,  and  prescribes  thto  inod^x)f  pro- 
ceeding for  the  recoTery  thereof:  and  further  authorises  the  offence  to 
be  punished  by  indictment,  fine,  and  imprisonment.  The  latter  AetiV- 
peals  the  former.    Nusser  t.  The  Commonwealth^  126. 

2.  A  Mueral  Act  prescribing  the  mbdft  of  punlshiaent  of  a  specific 
offdnce  throughout  the  slate,  operates  the  r^at  of  an  Aot»  limitea  to  a 
sinffle  eounty,  prescribing  the  mode  of  puAisfamedit  of  the  same  offence 
within  the  designated  county.    M. 

3.  A  special  Act  of  AssemUy  for  tibe  itarrioy  of  a  particular  tract  of 
bind,  is  not  such  a  public  statute  as  the  Courts  are  boimd.to  take  notice  of 
and  expouady  without  requiring  its  productioiu'  Alhfken^  Oify  t.  Nel- 
ton,  932. 

8TATUTBS  OFTBD  AND  OOMMBNTSD  ON. 

Acts  or  Conouss. 

1841.  August  19.    CZarfcT.Jbrfer,141. 

Acts  or  Assihblt. 

1772.    March  21.     Clark  v.  Smith,  137. 

1786.  December  30.    Jacobs  y.  JFiadrd,  4B.  ,     , 

1787.  ^  September  11.  ^eU  t.  mw  and  Fenmsylvania  Eailrddd  Com' 
l>afur»18b. 

1810.  Mnrch  20^    Zimmfrty^^  Road  Com^Uiionerd,  134. 

1814.  Mwch  22.     Cook  v,  IhijikU,  34  L 

1815.  March  13,    McCorm^itk  v.  UuEBell  185, 
1822.  April  2-     Comfnonwealtk  t,  Slifer,  20, 
1830.  April  3,    Euler  v,  Jehman,  350, 

1833,  April  a,     CUirk  v.  Jtfbrrw^m,  453. 

1834.  February  34.     ^m^e  v.  Barr^  457. 
1834.'    A-pril  15.    Ej>am  t.  My^^,  114. 

1836.  June  16.  ^aih  y.  The  OmmomeeuKh^  20 ;  t)untap  v.  MeEee^ 
84;  Holmes  v.  The  Comtmmm€ulih,  223 ;  I^i^d  T.  McOormOl,  363. 

1839.  April  9«    Qompher  y.  Oompher,  32. 

1839.  June  4«     CuHer  v.  The  CommonweaUk,  375 

1840.  April  13.    ^dl  t.  Ohio  and  Penmytoania  BkOirdad  Cb.,  180. 
184L  Mkyl5.    4micfc  ▼.  ^Z«>  508. 

1842.  April  8.    Beale  t.  The  Commonw^saUh,  18. 
1842.  June  16.    Spragg  v.  ^hrtvet,  284. 

1845.  March  20.     Co(^  y.  Dunkle,  S^ 

1846.  March  ^.    Zimmerly  v.  H^ad  Conimisetoners,  134. 
1846.    April  21.    Harmar  t.  HoUon,  245 ;  Amiek  v.  Oyler,  608. 

.  1848.    March  27.    Zatk  ▼.  Pennsyhanui  JiaSrodd  Company,  394 ; 
(yHara  t.  Fenmtyloaima  BaUroad  Company,  445. 

1848.  Apra  11.  Patterson  t.  BMnmm,  81;  ThonidOl  t.  ttorritm, 
326, 

1849.  JaBiiary26.    Brown  y.FoweO,  73^. 
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1849.    April  5.    S]kenle^Y,AUeghenyCiiy,12S. 

1849.  April  9.  Johntton  and  Sutton's  Appeal,  116 ;  Bogen  v.  Water- 
wum,  182;  Dodaon's  Appeal,232;  Wea^er^M  £iUUe,  434. 

1850.  April  30.    iwtdfe  T.  C)yfor,  608, 

1850.  May  8.    Id. 

1851.  March  14.  Omip&er  t.  Compker,  31;  Nedy  t.  McCormide, 
255 

1851.  April  8.    Shenley  t.  AUegimy  CUy,  128. 

1851.  April  14.    Nu8Hr  v.  The  CommoMoealth,  126. 

1852.  March  30.    Shenley  ▼.  Allegheny  City,  128. 
1855.  February  25.    Nuesar  y.  The  CommoMoedlth,  126. 

SUBTERRANEAN  STREAMS. 

WATIftCoUBSIS. 

SURETY. 

MnTAKX,  1. 

1.  Where  a  surety  in  a  jadsment  gfki^  aotioe  to  the  ereditcw  to  proceed 
and  collect  his  money  from  the  principal,  and  that  he  would  not  oe  bail 
any  longer,  and  afterwards  by  agreement  extended  the  time  to  a  specified 
day,  and  ^e  creditor  issued  no  process,  bat  ^e  principal  debtor,  wiUiin 
six  days  after  the  expiration  of  the  extended  time,  assigned  all  his  pro- 
perty for  the  benefit  of  creditors,  among  which  was  sufficient  personal 
property  to  hare  paid  the  judgment :  it  was  Held,  that  these  circumstances 
would  not  discharge  the  surety.     Weiler  v.  Eoc^  525. 

2.  Where  the  mrcumstances  in  proof  show  that  the  creditor  could  not 
by  process  hare  made  the  debt  out  of  the  principal^  the  snre^  will  not  be 
exonerated.    Id* 

SURVEY. 

Lands,  7-10. 

Limitation  op  Actions,  17. 

1.  When  a  survey  has  been  once  made,  returned,  and  accepted,  a  new 
one  cannot  be  maae  without  tiie  assent  of  the  officers  of  the  Common- 
wealth, and  not  even  then,  sb  as  to  afiect  intervening  rights.  Caesidy  v. 
(hnway,  240. 

2.  Nor  can  such  survey  when  so  made,  returned,  and  accepted,  be 
changed  by  the  officers  of  the  Commonwealth,  without  the  mrevious 
assent  or  subsequent  acquiescence  of  the  owner  of  the  survey.    Id, 

3.  The  assent  of  a  warrant-holder  to  an  original  survey  is  presumed, 
but  not  so  as  to  a  subsequent  one,  unless  he  luui  asked  for  it  or  claimed 
under  it    Id. 

4.  Whether  a  warrant  has  been  shifted,  or  whether  it  hus  been  located 
upon  the  land  it  calls  for,  are  questions  of  fi^t  to  be  determined  by  the 
jury.    Id. 

5.  Where  the  evidence  of  the  location  of  a  survey  is  conflictms  or 
doubtful,  it  must  be  referred  to  the  jury ;  but  where  the  evidence  is  clear 
and  there  is  no  room  for  doubt  as  to  what  land  is  included,  the  law  of  the 
case  as  to  which  of  the  parties  has  the  better  tide  to  the  interference  is 
for  the  Court,  and  they  may  ^ve  a  binding  direction  upon  the  same. 
Bamage  v.  Peterman,  349. 

6.  All  surveys  made,  irithout  authority  from  the  owner,  whether  by 
the  state  or  an  individual,  upon  lands  prerioudy  appropriated,  are  unau- 
,thorized  and  void,  and  necessarily  unofficial.    SoU  v.  niUenhcuee,  491. 

7.  Where  several  surveys  become  vested  in  one  owner,  from  that  mo- 
ment they  are  to  be  treated  as  one  tract  for  all  the  purposes  of  disseisin 
and  remedy.    Id. 
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TAX  SALES. 
Teust,  3. 
Umbiatid  Iiaxm,  1,  2. 

1.  A  porohaser  at  treararer's  sale,  as  against  a  mere  intrnder  deriving 
no  title  from  the  original  owner,  need  only  show  title  ont  of  the  Com- 
monwealth, and  a  treasorer's  deed  to  himself  or  some  person  firom  whom 
he  derives  title.     CommonwedUh  t.  Burkes  377. 

2.  The  payment  of  taxes  by  a  stranger  without  title,  on  a  part  of  a 
tract  of  unseated  land  without  defining^  the  location  or  boondanes  of  the 
part  for  which  the  taxes  are  so  paid,  will  not  defeat  tfalB  title  of  the  pop* 
chaser  of  such  tract  at  a  sale  for  taxes.    EL 

TBNANTS  AT  WILL. 

1.  Where  no  certain  term  is  agreed  upon,  tenandes  at  will  are  now 
construed  to  be  tenancies  from  year  to  year ;  and  by  the  Act  of  1772, 
the  like  notice  to  quit  must  be  given  to  such  tenants,  as  in  estates  for 
years.     Clark  T.  8mUh,  137. 

2.  A  tenancy  at  will  exists  in  Pennsylvania  only  in  name,  and  is  in 
effect  a  tenancy  from  year  to  year.    Id, 

TENANTS  FOR  TEARS. 

LaNPLORD  Aim  TlMAITT. 

Plakk-Roads,  6. 

TENANTS  IN  COMMON. 

A  joint  purchase  of  land  hj  two  persons,  by  articles  of  agreement, 
vests  in  them  an  equitable  title  to  the  land,  as  tenants  in  common, 
vrith  a  right  to  demand  a  conveyance  of  the  legal  title,  upon  payment  of 
the  purchase-money.    Arnold  v.  Cessna,  32. 

TENDER. 

Where  a  party  is  entitled  to  a  conveyance  on  the  parent  of  the  pur- 
chase-money, which  he  tenders,  and  a  deed  is  refused,  it  is  not  necessary 
to  aver  a  tender  and  pay  the  money  into  Court ;  it  is  sulKcient  to  bring  it 
in  at  the  trial.    Hmry  y.  JRoiman,  354. 

TOWNSHIP. 

1.  Where  a  suit  was  brought  in  the  name  of  H.  township  upon  a  bond 
given  to  the  road  commissioners  of  the  township,  who  were  individually 
named  in  the  bond,  to  secure  funds  advanced  b^  llie  township ;  Hdd,  that 
the  suit  was  well  brought    Anderson  v.  Hamilton  Township,  75. 

2.  Work  done  by  a  private  citisen  on  a  public  road  without  authority  or 
rec^uest  of  the  authorities,  although  beneficial,  affords  no  l^gal  cause  of 
action  for  compensation.  That  the  work  was  necessary  does  not  alter  the 
case.    Id. 

TRESPASS. 

Plank-Roads,  5. 
Rent,  2,  3. 
Widow,  1,  2. 

1.  Where  a  tenant  under  a  parol  agreement  is  in  possession  of  a  dose, 
and  no  certain  term  is  stipulated,  the  landlord  has  not  such  a  possession, 
before  entry  upon  the  premises,  as  will  entitle  him  to  n»Mf>tftin  an  action 
of  trespass  quare  daummfregU.    Clark  v.  Smiih,  137. 

2.  ^  a  general  rule,  trespass  quare  daueum  Jregii  can  be  sustained 
only  by  the  person  who  had  the  actual  possesion  when  the  iiyury  was 
committed :  out  in  case  of  disseisin,  the  disseisee,  after  he  has  regained 
possession  by  re-entry,  may  maintain  trespass  against  the  disseisor,  for 
acts  intermediate  the  disseisin  and  re-entry.    King  v.  Bdker,  186. 

3.  Where  A.,  the  owner  of  land,  sold  to  B.  **woodrleav^*  on  the  same, 
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and  he  entered  and  oat  the  wood,  and  it  remuned  upon  the  land,  and 
afterwards  C,  under  a  Iwhen  facia$  possessi^meni^  iuiie^  npon  a  jade- 
xaent  in  ^{eetiaent  obtained  by  defiiolt  against  A^  entered  i^pon  the  landt 
and  took  and  o^nded  away  the  wood  out  by  B.,  a,nd  A.  Bube^quently,  in 
two  Terdiota  and  judgmrata  in  ejeotnqienti  ^tabliahed  hia  title  to  the  land, 
and  regained  ihe  poeeeasion :  it  waa  hdd^  that  B.  could  maintain  treqmaa 
against  (X  for  the  wood  so  taken.    King  y.  Baker,  ISL 

4.  In  inch  action,  B.  eould  also  reooTer  ilmr  the  wood  carelessly 
dealroyed,  in  the  attempt  to  appropriate  it  to  G.'a  own  use^  as  well  aa 
for  that  actually  appropriated.    Id, 

TRIAL. 

PRiOVKJV,  1-2. 

1.  The  law  does  not  reuuire  that  the  oath  administer^  to  jurors  in 
ariminai  caaep  shall  be  set  torth  on  the  record.  BioU  v.  C(nMnonweaUh,  11. 

2.  When  the  record  in  a  conviction  for  rape  stated  that  '*  the  iurors  were 
duly  impanneUed,  sworn,  or  affirmed,  respectiTely,  to  tiy  the  guilt  or 
innocence  of  the  defendant,  of  th^  chargp  whereof  he  stfuids  indicted,'' 
Held,  that  there  was  nothing^  on  the  record  that  authorised  the  inference 
that  an  illcjgal  oath  was  administered,  and  that  the  presumption  waa,  that 
it  was  administered  in  legal  form.    Id, 

3.  In  felonies  not  capital,  it  is  not  necessary  that  it  should  appear  affir- 
matively, on  the  recora,  that  the  prisoner  was  present  when  the  verdict 
was  rendered :  unless  the  contrary  appears,  the  Court  will  presume  that 
•verythihg  was  rightly  done.    Hcmee  v.  The  CommouweaUn^  221. 

TRUST. 

Attornxt-at-Law,  6. 

1.  A  conveyance  of  land  to  a  trustee,  in  trust,  with  power  to  sell  in 
two  years  for  payment  of  a  creditor  named  in  the  deed,  "  and  if  any 
balance  remain  after  payment  of  said  creditor,  then  to  pay  over  the  same 
to  the  crantor,"  is  not  void  as  i;^gards  subsequent  creditors.  FMUipa  y. 
Zerhe  Sun  and  Shamokm  Impravemement  C^pamjfi,  56» 

2.  If  the  power  to  sell  in  such  deed  is  not  executed  within  tiie  time 
limited,  the  trust  is  not  thereby  ended,  nor  is  Uie  land  subject  to  levy  and 
•ale  by  the  subsequent  creditors  of  the  grantor.    Id. 

3.  where  land  conveyed  in  trust  hA  beat  sold  for  taxes,  t^  legal 
effect  of  payment  of  the  purchase-money  to  the  purchaser,  by  the  grantor 
in  the  deed,  or  his  cetM  gue  trtui,  vraa  simply  to  <Mseharge  the  tax 
eale.    Id. 

4.  When  several  persons  have  a  joint  or  common  intereet  in  an  estate, 
one  cannot  purchase  an  encumbrance  or  an  outstan^g  title,  and  set  it  up 
against  the  rest  for  the  purpose  of  depriving  them  of  thttr  interests. 
Weaver  v.  WibU,  270. 

5.  Where  a  man  was  in  possession  of  a  lot  under  a  parol  contract,  and 
built  a  house  u[K>n  it,  and  died  in  possession,  the  law  caat  the  i^erit- 
ance  upon  his  children ;  and  the  vridow,  who  came  into  possession  through 
him  and  under  his  title,  could  not  repudiate  the  contract^  and  purchase 
the  title  for  herselE    Id, 

6.  Where  husband  and  wife  convey  the  land  of  the  wife,  by  a  deed 
absolute  on  its  face,  but  really  in  trust  for  the  wifef  and  tibe  trustee,  by 
the  connivance  or  participation  of  the  husband,  conveys  the  estate  to  a 
stranger,  who  has  no  notice  of  the  trust,  and  the  husband  afterwards  pur- 
chased the  property  thus  conveyed,  he  vrill  hold  the  same  aa  a  trustee,  for 
his  wife  and  her  heirs.     Ckwrch  v.  Church,  27S. 

7.  In  such  case  he  cannot  protect  himself  by  the  equity  of  his  imme- 
diate vendor,  who  was  a  bona  fide  purchaser  for  value,  without  notice  of 
the  trust.    Id, 

'  8.  It  is  immaterial  whether  the  consideration  received  by  him  fat 
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^olating  the  trust  tras  equal  to  tiiat  |>aid  bj  him  <m  the  repurchase  of  the 
estate,  or  whether  he  purchased  with  the  profits  arisiiig  from  the  original 
wrong,  or  with  other  fonds ;  in  either  case,  the  instant  the  estate  came 
back  into  the  hands  of  the  wrongdoer,  the  original  equity  attached. 
Church  V.  C^ireh,  27S. 

UNSEATED  LANDS. 

1.  Where  a  sale  of  unseated  lands  for  non-pa^^t  of  taxes  is  piade 
in  the  lifetime  of  the  owner,  who  dies  before  tbe  time  of  redemption  has 
passed,  leaving  minor  heirs,  the  title  of  the  purchaser  is  complete  §heit 
the  expiration  of  the  two  years  without  redemptioli.  MeChrmack  t.  Rut^ 
9s«,185. 

2.  The  deadi  of  the  owner  subsequent  to  th^  sale  irHl  not  enlarge  the 
time  for  redemption  beybiid  the  two  years  aHowlsd  by  ^e  Act  of  1815.  li, 

S.  A  purchaser  at  treasurer's  sale,  as  agunst  a  mere  intruder  deriving 
no  tiUe  from  the  original  owner,  need  only  show  title  out  of  the  GommoBr 
wealth,  and  a  treasiuer's  deed  to  himself  or  some  person  from  whom  he 
derives  title.     Orum  v.  Burke,  377. 

4.  The  payment  of  taxes  by  a  stranger  without  title,  on  a  j|»dH  of  a  tract 
of  unseated  land  without  defining  the  location  or  boundaniss  of  tbe  part 
for  which  the  taxes  are  so  paid,  will  not  defeat  the  title  of  the  pdrchds^ 
of  such  tract  at  a  sale  for  taxes.    IcL 

5.  Whether  a  tract  of  land  is  seated  or  unseated  at  the  time  the  taies  for 
/     which  it  was  sold  were  assessed,  is  a  question  of  fkct  for  ihe Jury :  but  it 

is  not  error  for  the  €k)urt  to  express  their  views  of  tbs  evidemce,  if  the 
question  be  not  withdrawn  from  the  juiy.    M, 

USAGE. 

CUSTOH. 

EvinENCB.  10. 

VENDEE. 

ArroBNtT-At-LAw,  4,  4. 

JUBGMBNV^  1-2. 

VERDICT. 

Pourrs  RnstTSB,  1<*54 

1.  Where  the  vendee  of  goods  wte  sued  on  M  acedmrnodation  note 
made  for  bis  credit,  and  endorsed  by  him  over  to  the  vendor,  and  the  case 
was  arbitrated,  appealed  from,  tried  in  court  and  reversed  on  error ;  oik 
the  second  trial  below  the  plaintiff  amended  his  declaration  by  joining  a 
new  count  for  goods  sold  and  delivered,  no  exception  being  taken,  or 
anvthing  appearhig  in  the  record  to  show  objection  otk  the  part  of  tke 
defendant  BM,  that  after  a  defendant  goes  to  trial  and  takes  tiie 
ehanoe  of  a  verdict  on  a  deelaratioA  thus  amended^  it  is  too  late  to  oliject 
Shriner  v.  KsUer,  61. 

2.  Where  the  jury,  directiy  against  the  charge  of  the  Court,  found  a 
Terdiet  for  the  j^aintiff,  the  Court  had  authority  to  send  them  out  to  reooa- 
«der  their  findrng,  and  record  their  verdict  subsequently  rendered  hi  fevour 
of  the  defendant    Ramaat  v.  Pdertym,  349. 

3.  A  condition  annexed  to  a  verdict,  is  in  the  nature  of  an  itnunctioa 
to  stay  proceedings  at  law,  and  an  uncertainty  in  t^  will  dot  vitiate  the 
verdict:  the  Court  may  reduce  the  condition  to  a  certain1|y  either  witii  or 
without  an  issue.    S&i^  v.  Baiman,  354. 

4.  Specific  performance  of  an  amemeiit  for  the  conveyance  of  land, 
eannot  be  enforced  l^  a  conditional  verdict  for  any  other  land  tbuk  suoh 
as  is  embraced  m  the  agreem^t    i&Ms  v.  DowwU^,  399. 

WAGER. 

L  A  parlgr  having  a  leg^  olaia  upon  another  for  work  d^rne,  w^gwed 
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the  Mnoant  with  hit  debtor  on  the  erent  of  an  Appioaehing  eleotion,  who 
gaTe  his  note  for  doable  the  amount  of  his  indebtedneee,  to  be  paid  to  his 
creditor  opon  the  saooees  of  the  candidate  named.  The  debtor  won  the 
bet,  and  tne  creditor  brou^t  <uiump$it  for  his  original  cause  of  action. 
BM,  that  he  was  entitled  to  reooTer.  Waier$  t.  mxenbaugk't  Adminu- 
tnUoTM,  131. 

2.  A  bet  upon  an  election,  regarded  as  a  contract^  is  totally  Toid,  where 
there  has  becoi  no  deposit  of  the  thing  bet    Jd. 

WAITER. 

Composition  Dud^  4. 

Practici,  3. 

SHxmirr's  Salb,  7. 

Quceret  Whether  a  waiyer  of  inauisition  on  real  estate  by  an  executor 
or  administrator,  since  the  Act  or  1834,  will  authorize  a  sale?  Sample 
T.  Barr,  467. 

WARRANT. 

SUBTBT,  3-4. 

WATERCOURSES. 

1.  Where  a  subterranean  flow  of  water  has  become  so  well  defined  as 
to  constitute  a  regular  and  constant  stream,  the  owner  of  the  land  above, 
through  which  it  flows,  may  not  divert  or  destroy  it  to  the  injuryof  the 
person  below;  on  whose  land  it  issues  in  the  form  of  a  spring.  fVheaUey 
T.  Baugh,  528. 

2.  But  where  the  spring  depends  for  its  supply  upon  peroolations 
through  the  land  of  the  owner  above,  and  in  the  use  of  the  land  for  mining 
or  other  lawftd  purposes  the  spring  is  destroyed,  such  owner  is  not  liable 
lor  the  damages  thus  done,  unless  the  iigury  was  occasioned  by  malice  or 
n^liffenoe.    Id. 

3.  The  prior  use  of  the  spring  for  the  purposes  of  a  tannery,  conferred 
no  ri|^t  of  servitude  over  or  through  the  hund  of  the  a<iyaoent  proprietor. 
Id, 

4.  Nor  would  the  ei^oyment  of  the  spring  for  twenty-one  years  raise 
any  presumption  of  a  grant;  for  no  presumption  would  arise  acainst  the 
owner  until  it  was  shown  that  the  exercise  of  the  privilege  interrared  with 
his  rights  in  sud^  manner  as  to  entitle  him  to  legal  redras.    Id. 

WEIGHTS  AND  MEASURES. 

Where  a  contract  was  made  for  a  ^ven  number  of  tons  of  iron,  since 
the  Act  of  15th  April,  1834,  which  declares  that  ''2000  pounds  shall 
make  one  ton,"  the  contract  must  be  taken  to  have  been  made  in  refer- 
ence to  it,  and  it  was  error  to  admit  evidence  of  a  local  custom  to  control 
the  statute.    Eoam  v.  Myers,  114. 

WIDOW. 

DiCIDKNT,  1-4. 

1.  Where  an  administrator  refuses  to  set  apart  fbr  the  widow  of  a 
decedent  the  propertjr  to  which  she  is  entitled  under  the  Act  of  1851, 
she  has  neither  such  a  ^neral  nor  special  property  in  the  articles  to 
which  she  is  entitled  as  will  enable  her  to  maintain  trespass  against  the 
administrator.    Neely  v.  McCormiek,  255. 

2.  Her  remedy  in  such  circumstances  is  a  special  action  on  the  case,  or 
if  converted  by  him  into  money,  she  may  sue  in  aseumpeii  for  money  had 
and  received  to  her  use.    Id. 

WILL. 

DiCIDBlfT,  3. 

Dbtis^  1. 
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1.  The  derise  to  iestator'f  wife  was  ae  follows:  "This  le  to  be  under- 
stood, that  my  wife  is  to  hare  all  the  benefit  of  the  &rm  during  her  life, 
and  the  disposal  of  one-half  at  her  pleasure,  and  the  process  of  the 
other  half  to  be  diyided  among  my  livms  children :  but  should  my  wife 
choose,  she  mf^  haye  the  fiftrm  sold,  and  me  products  used  as  before  men* 
tioned."  Hda^  that  by  this  devise  the  widow  took  a  fee  in  one-half  of  the 
fiEom,  together  with  a  newer  oyer  the  whole  fimn  to  sell  it,  and  appropriate 
one-halfof  the  proceeds  to  herself  absolutely,  the  other  half  to  nerself  for 
life,  and  after  her  death  to  her  children.    SmUh  y.  Fulkinsimt  109. 

2.  The  decree  of  the  register  admitdng  a  will  to  probate,  whether  ex- 
pressed in  Uie  form  of  an  abjudication,  or  implied  by  the  granting  of 
letters  testamentary,  is  oondusiye  as  to  the  personalty,  and  prima  mde 
eyidence  of  its  execution  as  to  the  real  estate.    Shinn  y.  Holmes,  142. 

3.  Hie  probate  cannot  be  inyalidated  in  ejectment  by  looking  into  the 
eyidence  on  which  it  was  founded.    Id. 

4.  Where  a  testator  introduces  a  deyising  clause  by  words  which  ma- 
nifMt  a  purpose  to  dispose  of  his  entire  estate,  and  there  is  no  deyise 
oyer,  nor  any  language  indicating  an  intention  to  giye  less,  the  devisee  will 
take  a  fee  smiple.    Id. 

5.  Where  a  devise  of  land  contains  a  limitation  to  a  class,  which  may 
include  persons  not  yet  bom,  the  time  of  the  distribution  defines  the 
members  that  are  to  constitute  the  class.    Haskms  v.  TaU,  249. 

6.  A  testator  devised  as  follows :  '*  I  further  will  that  the  plantation  I 
bought  of  my  son  Robert,  Ivps  ^'^"^  Hill's  Mill,  shall  be  equally  divided 
amonest  my  son  Robert's  cnilc&en,  he  and  them  enjoying  tne  benefits  of 
it  whUst  he  lives.''  HM,  1st  That  Robert  took  a  life  estate  in  the  pre- 
mises so  devised.  2d.  That  the  division  amongst  the  children  was  to  be 
made  at  Robwf  s  death.  3d.  That  children  bom  after  the  death  of  testator, 
and  living  at  the  deatii  of  Robert^  participated  equally  with  those  bom 
before.    Id. 

7.  Since  the  Act  of  1833,  relating  to  last  wills  and  testaments,  no  will 
in  writing  ocmoeming  real  estate  can  be  revoked  by  paroL  Clark  v.  Mar- 
rison,  453. 

8.  A  will  which  eontains  no  intelligible  devise  or  be<)ueet  is  void  for 
uncertainty:  parol  evidence  is  not  admissible  to  explain  what  the  tes- 
tator meant  by  such  an  instrument.    KelUy  v.  KeUey,  460. 

9.  Where  a  testator  devised  as  follows:  *'  I  vrill  that  my  son  Ephnum 
have  the  home  phice,  where  I  now  live,  by  nayine  the  legatees  their 
respective  shares,  also  the  clock  as  it  stands ;  also  a  horse  valued  at  $75 ; 
a  good  saddle  and  bridle ;  also  a  good  bed  and  bedding.''  And  in  a  sub- 
sequent part  of  the  will  provides  **  as  my  son  Ephraim  has  these  moneys 
to  make,  he  shall  have  a  reasonable  time  allowed  him  without  distoessing 
or  incurring  costs :  and  fMher,  it  is  my  will  that  should  any  of  my  heirs 
die  without  lawful  heirs  from  their  body,  their  part  shall  return  and  be 
divided  e<)ually  amongst  the  surviving  heirs :"  Ephraim  entered  and  paid 
tiie  legacies.  Held,  that  he  took  a  fee  simple,  and  not  a  fee  tail  in  the 
land.    FuUan  v.  Moore,  468. 

10.  Where  a  testator  in  1791  devised  a  tract  of  unimproved  land,  with- 
out the  uie  of  words  of  inheritance,  and  gave  the  one-third  of  the  annual 
profits  of  the  land  to  another  fi>r  life,  and  there  is  no  contrary  intention 
expressed  upon  the  &ce  of  the  will,  tiie  devisee  will  take  an  estate  in  fee 
simple.    Holmea  v.  JPaUieon^  484. 

WITNESS. 

1.  The  rule  in  Post  v.  Avery  and  kindred  cases,  does  not  prevent  a 
stockholder  from  assigning  his  stock  after  suit  brought,  and  testiQ^ing 
in  fiivour  of  the  corporation.    Meighen  v.  The  Bank,  WS. 

2.  The  oontinf^ent  liability  of  a  stockholder  to  the  noteholders  of  a 
bank,  in  case  of  its  insolvency,  is  too  remote  an  interest  to  ^^valify  hiitt 
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from  testifying  in  fitTonr  of  the  bank,  nnleM  there  ia  some  eridenot  of  the 
inaolyency  of  the  corporation.    Meighm  y.  The  Bank^  288. 

3.  A  principal  debtor  in  a  judgment,  althou^  not  served  with  the  fctne 
Jdciatf  is  an  incompetent  witness  on  the  ground  of  interest  to  prove  i>aj- 
ment  of  the  judgment,  being  liable  for  the  debt  and  costs  to  his  sure^» 
in  the  event  of  a  recovery  against  the  latter.  Marshall  v.  IVanJdm 
Bank,  384. 

4.  A  i>erson  who  is  a  party  to  the  suit  at  the  imp«tratiott  of  the  writ, 
but  who  is  not  served  with  process,  nor  a  party  to  the  issue,  is  nevertheless 
incompetent  as  a  vritness  for  his  co-defendant.    IcL 

5.  A  defendant  on  the  record  cannot  render  himself  competent  as  a 
witness  for  his  co-defendant,  by  offering  to  confess  judgment  to  the  plain- 
tiff for  the  amount  claimed.    Id. 

6.  Where  a  vritness  is  called  to  prove  the  value  of  the  services  of  an 
attorney  in  a  certain  cause,  it  is  not  relevant  to  ask  the  witness  on  cross- 
examination  how  much  he  had  paid  counsel  for  their  servioes  in  a  «uit  in 
which  he  had  been  a  party.    MobijMon  v.  Bakmodl,  424. 

7.  There  is  no  rule  of  policy  which  nrohibits  the  assignor  of  a  judg- 
ment from  testifying  in  fitvour  of  the  derendanl  SimJUewrighi  v.  Jrw^ 
itrong,  428. 

8.  iJor  is  he  incompetent  on  the  ground  of  interest^  it  bein^^  if  he  has 
any,  against  the  party  calling  him.    JUL 
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